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THE  COURT  OF  CHANCERY 


OP 


THE   STATE   OF   NEW   JERSEY, 


FEBRUARY   TERM,    1877. 


Theodore  Runyon,  Esq.,  Chancellor. 


Abraham  V.  Van  Fleet,  Esq.,  Vice-Chancbllor, 


Samuel  H.  Lanterman  and  others 

V. 

The  Blairstown  Railway  Company. 

"here  a  railroad  company,  with  the  consent  of  the  devisee  for  life 
^  the  trustee  in  possession  of  the  property,  having  made  compensa- 
^  to  them  for  their  interest,  had  entered  upon  lands  for  the  con- 
action  of  their  road,  and  had  almost  completed  it.  an^  injunction 
j**glit  by  certain   persons  claiming  to  be  remaindermen,  but  whose 
^*^was  disputed,  was  denied,  it  appearing  that  the  conduct  of  the 
^'oad  company  had  been  bona  fide  and  with  due  regard  to  the  inter- 
^  of  all  the  parties. 

,  Bill  for  injunction.  On  order  to  show  cause  why  an 
%nction  should  not  be  issued.  On  bill  and  answer  and 
affidavits. 

'•fr.  J.  M.  JRobesoriy  for  complainants. 

ffff'  J.  G.  Shipnum^  for  defendants. 
1 
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The  Cuancellor. 

Joseph  R.  Dilts,  late  of  the  county  of  Warren,  decease 
died  seized  of  a  farm  in  that  county.     By  his  will  he  ga^ 
to  each  of  his  two  half-sisters  one-half  of  the  rents  of  th: 
property  until  her  death  or  marriage,  and  constituted  b 
executor  trustee  of  the  farm,  to  collect  and  pay  over  tl 
rents  accordingly.      He  provided  that  on  their  death  * 
marriage,  the   property   should  go  to  the   three   sons 
William  Ribble.     He  had  two  sisters  of  the  whole  blood- 
Isabella,  wife  of  William  Lanterman,  and  Rachel,  wife 
Peter  Lanterman.     To  each  of  them  he  gave  $25,  to  1 
equally  divided  between  her  children.     The  will  contai 
the  following  clause :  "  Also,  it  is  my  will  that  none  of  n 
rale  estate  should  never  be  deeded,  leased,  nor  bargained 
no  wise  so  that  Peter  Lanterman  or  William  Lantermo 
my  two  brothers-in-law  which   was  married   to   my   tv 
sisters,  namely,  Isabella  and  Rachel,  nor  any  of  their  of  lav^ 
The  farm,  except  so  nrncli  of  it  as  is  occupied  by  the  defer 
ants  for  their  road,  by  the  license  of  Sarah  Dilts,  one  oft 
testator's  half-sisters  (the  other  is  dead),  and  the  admiu 
trator  cum  testamento  annexo,  is  in  the  hands  of  the  adni 
istrator,  as  trustee.    The  three  sons  of  VV^illiam  Ribble  di 
in  the  testator's  lifetime,  as  did  also  the  testator's  siste 
Isabella  and  Rachel.     The  defendants,  having  located  tb 
railroad  over  the  farm,  took  possession  of  so  much  as  ^^ 
required  for  their  road,  under  an  agreement  with  Sar 
Dilts  (the  other  half  sister  was  then  dead),  approved  a 
ratified   by  the  administrator.      By  that  agreement   th 
agreed  to  pay,  for  the  lifetime  of  Sarah  Dilts,  the  inters 
on  a  valuation  of  the  land  taken  for  the  road,  at  $70  ^ 
acre,  of  which  price  $50  were  understood  to  be  for  t 
value  of  the  land,  and  the  rest  for  damages.     The  defen 
ants  have  power  to  condemn  the  land,  but  no  proceedin, 
for  condemnation  have  been  taken.     They,  subsequently 
the  making  of  the  above  mentioned  agreement,  obtain 
the  consent  of  certain  of  the  children  of  William  and  Pel 
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Lanterman,  uot  including  the  complainants,  who  are  two  of 
the  children  of  the  latter. 

The  complainants  claim  that  by  the  death  of  the  sons  of 
William  Ribble  in  the  lifetime  of  the  testator,  the  devise 
to  them  lapsed,  and  that  on  the  testator's  death  the 
farm  descended  to  the  children  of  William  and  Peter  Lan- 
terman, subject  to  the  gift  of  the  rents  to  the  testator's 
half-sisters.  The  defendants  and  the  heirs  of  the  sons  of 
William  Ribble,  on  the  other  hand,  insist  that  there  is  in 
the  residuary  clause  of  the  will  evidence  of  an  intention  to 
substitute  the  heirs  of  the  sons  of  William  Ribble  in  the 
devise  thereby  made,  in  the  event  of  the  death  of  those 
sons  in  the  lifetime  of  the  testator.  They  also  insist  that  by 
the  will  the  children  of  William  and  Peter  Lanterman  are 
excluded  from  inheriting. 

I  do  not  deem  it  necessary  to  consider  these  questions  in 
disposing  of  this  application.  The  defendants  entered  into 
possession  with  the  consent  of  Sarah  Dilts  and  the  adminis- 
trator, and,  as  before  started,  subsequently  obtained  the 
consent  of  some  of  the  children  of  William  and  Peter  Lan- 
^nnan.  The  consideration  of  this  latter  consent  is  that 
damages  shall  be  assessed  (unless  the  amount  fixed  in  the 
agreement  with  Sarah  Dilts  should  be  satisfactory)  and  paid 
to  the  heirs,  when  it  shall  have  been  judicially  ascertained 
^ho  the  heirs  are. 

It  appears  by  the  answer  that  the  defendants  had,  when 

the  bill  was  tiled,  constructed  the  greater  part  of  their  road- 

oed  on  the  premises ;  all  that  remained  to  be  done  being 

the  building  of  a  culvert,  twelve  feet  long  and  five  feet 

high,  over  a  small  water-course,  and  filling  in  the  dirt  upon 

^t*   They  also  proposed  to  move  the  barn  from  the  land 

taken  by  them  to  another  part  of  the  farm  designated  by 

^administrator.    They  took  possession  in  good  faith,  under 

^  consent  and  approval  before  mentioned.    There  appears 

be  no  reason  to  doubt  the  fairness  of  their  conduct. 

e  they  question  the  right  of  the  complainants,  they 

tender  themselves  ready  to  deposit  in  this  court,  if 
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required  to  do  so,  a  sum  sufficient  to  compensate  the  former 
for  all  the  interest  they  may  have  in  the  property.  The 
complainants'  title  is  questioned  by  the  lieirs  of  the  sons  of 
William  Kibble.  Under  the  circumstances,  equity  will  not 
prevent  the  defendants  from  completing  and  using  their 
road  on  the  land.  Erie  Railway  Co.  v.  I)d.  Lack.  <^  West. 
M.  R.  Co.,  6  C.  E.  Gr.  283 ;  Pivkert  v.  RidgtJieU  Park  R.  R. 
Co.,  10  C.  E.  Gr.  316;  Camochan  v.  Norwich  and  Spalding  R. 
Co.,  26  Bear.  169 ;  Park.s  v.  Great  Wgcombe  R.  Co.,  8  Jar. 
N.  S.  251 ;  Deere  v.  Guest,  1  M.  ^  C.  516 ;  Wood  v.  Charing 
Cross  R.  Co.,  33  Rear.  290;  Langford  v.  Brighton,  cj^\  R.  0>., 
4  Railw.  and  Can.  Cases  69. 

The  amount  of  land  taken  by  the  defendants  is  four  acre» 
and  forty  one-hundredths  of  an  acre.  The  interest  claimed <\ 
by  the  complainants  therein  is  one-twentieth  (in  remaindet  y' 
to  each  of  them.  The  valuation  for  the  land  and  dama^c5« 
agreed  upon  between  the  defendants  and  Sarah  Diltsa^:^^ 
the  administrator  is  8308.  If  that  be  just,  the  value  of  tl^' 
interest  of  each  of  the  complainants  in  the  property  i^ 
question  and  the  damages  would,  if  they  were  entitled  *• 
present  enjoyment,  be  about  $15.  That  valuation,  howev^o^"^ 
may  be  far  too  low.  I  am  not  called  to  pass  upon  it.  T 
there  be  indeed  a  question  as  to  the  complainants'  right  tr^ 
any  interest  in  the  property,  it  would  be  unjust  to  tI:B-  ^ 
defendants  to  compel  them,  by  force  of  the  interdict  of  th£  * 
court,  to  make  terms  with  the  complainants.  The  injury  t  ^^ 
the  inheritance  by  excavation  or  filling  had  already  bee^"^ 
done  when  the  bill  was  filed. 

The  order  to  show  cause  will  be  discharged,  but  wnth^' 
out  costs. 
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Elisha  Ruckman 

V. 

William  Decker  and  others. 

1.  Where  there  was  a  decree  for  an  account^and  that  the  defendants 

pay  to  the  complainant  the  amount  found  due  on  such  account,  and  a 

reference  accordingly,  and  on  the  coming  in  of  the  master's  report, 

which  was  duly  confirmed,  reporting  a  sum  due  from  the  defendants 

to  the  complainant,  an  order  for  an  execution  to  make  the  money  was 

entered.     Heldj  that  the  decree  and  order  together  constituted  an 

dijudication  that  the  amount  reported  was  due  from  the  defendants  to 

the  complainant,  and  that  the  execution  was  properly  awarded  and 

ttraed  thereon. 

2.  Where  a  decree  is  against  three  defendants  equally  bound  to  pay, 
^d  an  execution  is  directed  against  two  of  them  only,  they  cannot 
eomplain  because  it  is  issued  against  them  alone,  for,  if  entitled  to 
u^demnity,  they  may  have  relief  against  their  co-defendant  for  any 
*niount  they  may  be  obliged  to  pay. 

3.  Where  a  decree  reserves  further  directions  and  equity  until  the 
coming  in  of  the  master's  report,  the  cause  should  be  set  down  for 
rearing  on  the  equity  reserved. 

*•  In'egularity  in  entering  the  decree,  Heldj  to  have  been  waived 
•^y  ohtaining  a  stay  of  execution. 

Motion  to  vacate  decree. 

-Jfr.  Bfirker  Gummere^  for  motion. 

Wt,  Ja/iob  Wearty  contra. 

The  Chancellor. 

The  defendants  move  to  vacate  and  set  aside  the  decree 

entered  in  this  cause  on  the  i2th  of  April,  1876,  confirming 

'the  master's  report  and  ordering  execution.     The  grounds 

of  the  motion  are  that  the  decree  in  question  does  not 

ju|judge  that  there  is  any  sum  of  money  due  from  the 

;jdrfendant8 ;    that  it  awards  execution  against  only  two  of 

three  defendants,  while  the  court  intended  to  decree 
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payment  by  all  of  them ;  and  again,  because  the  decree  in 
question  was  made  ex  imrte^  whereas,  by  the  practice  of  this 
court,  it  could  not  regularly  have  been  made  except  on 
hearing,  unless  made  by  consent.  The  decree  recites  that 
it  appeared  from  the  master's  report  that  there  was  due 
from  the  defendants  to  the  complainant,  on  the  1st  of 
December,  1874,  $34,763.80;  that  the  report  had  been 
filed ;  that  notice  of  the  filing  thereof  had  been  served  on 
the  defendants'  solicitor ;  that  a  rule  nisi  had  been  entered 
and  served,  and  that  no  exceptions  had  been  filed,  and 
thereupon  it  decreed  that  the  report  stand  ratified  and  con- 
firmed, and  that  a  ftri  facias  de  bonis  et  catcVis  issue  out  of 
this  court  against  Benjamin  Decker  and  William  Decker, 
two  of  the  defendants,  to  make  that  money  with  costs. 
The  terms  of  the  decree  imply  an  adjudication  that  the 
amount  reported  by  the  master  is  due  to  the  complainant 
from  the  defendants.     Taylor  v.  Jardine,  1  Hare  316. 

Besides  the  decree  of  February  13th,  1873,  by  which  the 
reference   to   the   master  was   ordered,  decreed  that  the 
defendants  account  to  the  complainant  for  and  pay  to  him 
one-half  of  the  value  of  the  oysters  in  the  decree  men- 
tioned, with  lawful  interest  thereon,  and  directed  the  refer- 
ence to  ascertain  that  value  and  interest.     It  would  have^= 
been  better  practice  to  have  decreed  by  the  last  decree  tha 
the  defendants  pay  to  the  complainant  the  amount  reporte 
to  be  due  to  him,  but  the  decrees  are  suflicient  to  warran  "^ 
the  order  for  execution.     Nor  is  it  ground  for  vacating  th^^ 
decree  that  it  orders  execution  against  two  of  the  defend- 
ants only.     The  third  defendant,  of  course,  has  no  reasoxJ 
to  make  this  objection.     Nor  have  the  other  two.     If,  as  ^B 
urged,  they  have  a  right  to  be  indemnified   in  this  suit 
against  their  co-defendant  for  the  amount  they  may  have  to 
pay,  they  may  obtain  such  relief  in  this  court,  on  applica-' 
tion.       Walter  v.   Pre^ivick^  2    Ves,  622.      The   decree,  as 
before  stated,  decrees  that  all  of  the  defendants  pay  the  '. 
money  adjudged  to  be  due  to  the  complainant.     The  feet 
that  execution  has  been  ordered  against  two  of  them  only, 
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will  not  deprive  them  of  this  relief.     But  it  is  objected  that 

the  decree  was  irregularly  entered,  because  the  decree  of 

February,   1873,   reserved    further  directions   and   equity 

until  the  coming  in  of  the  master's  report,  and  therefore 

the  cause  ought  to  have  been  set  down  for  hearing  on  the 

equity  reserved.      Such  is   undoubtedly  the   practice.      2 

Madd.  Ch.  Pr.  457 ;    2  Dan.  Ck.  Pr.  993,  1366.     Morris  v. 

Taylor,  8  C.  E.  G^r.  131.     But  the  irregularity  has  been 

waived.    The  defendants,  on  the  21st  of  April,  1876,  nine 

days  after  the  decree  in  question  was  entered,  obtained  an 

order  for  a  stay  of  execution  pending  an  application  to  set 

aside  the   decree  of  February,  1873,  on  the  ground  that 

It  was  impro^^dently   entered,   and,  having    subsequently 

appealed  from  the  last  mentioned  decree,  they,  on  the  27th 

of  June,  1876,  obtained  another  stay  of  execution  pending 

the  appeal.     By  this  action  they  waived  the  irregularity. 

The  motion  is  denied,  with  costs. 


Lawrence  H.  Boon  and  others 

r. 
William  Pierpont  and  others. 

1-  A  presumption  of  payment  does  not  arise  from  the  fact  that  no 
^terest  has  been  paid  on  a  mortgage  for  nineteen  years. 

*  A  mortgage  is  not  invalidated  by  a  misdescription  made  by  a 
•cnVener,  where  the  premises  may  be  identified  by  the  admissions  of 
"*  parties  themselves,  by  references  thereto  in  other  deeds,  and  by  an 
•ctual  location  thereof  by  the  parties. 

3.  The  omission  of  defendants'  names  from  the  prayer  for  answer, 
Annot  be  taken  advantage  of  by  general  demurrer. 

4.  Demurrer  overruled,  with  leave  to  amend,  unless  complainants, 
ivitlun  ten  days,  amend  their  bill  by  inserting  defendants'  names  in 
prayer  for  answer. 

JBill  to  foreclose.    On  demurrer. 
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Mr.  F.  Km/jmaUy  for  demurrant. 
Mr.  M.  P.  Grey^  for  complainants. 

The  Chancellor. 

The  demurrer  is  filed  by  the  defendant,  William  Pierponi 
The  causes  of  demurrer  assigned  on  the  argument  were 
that  the  bill  prays  a  decree  for  foreclosure  and  sale  o 
mortgaged  premises,  which  are  admitted  by  the  bill  to  b< 
difterent  from  those  described  in  the  mortgage ;  that  th( 
complainants'  mortgage  is,  seeing  that  no  payment  haf 
been  made  on  it  for  nineteen  years,  to  be  presumed  to  have 
been  paid  or  discharged;  and  that  the  bill  is  defective 
because  it  contains  no  prayer  for  answer.  The  bill  states 
that  in  1819,  Sarah  Dick  was  the  owner  in  fee  of  a  lot  of 
land  containing  thirty-eight  square  perches,  more  or  less,  oE 
the  westerly  side  of  what  was  then  known  as  New  streel 
(since  known  as  Griffith  street  and  West  Griffith  street) 
in  the  town  of  Salem,  in  this  state  ;  that  in  that  year  she 
conveyed  it  to  William  Sherron  in  fee ;  that  in  1840  h< 
conveyed  part  of  it,  a  small  triangular  piece  on  the  westerly 
side  of  the  lot,  to  Sarah  Lindsey,  who  owned  a  lot  on  tha 
side  of  the  property ;  that  afterwards,  in  the  last  mentioned 
year,  she  died ;  that  by  her  will  she  gave  to  her  daughtei 
Mary  Lindsey,  the  triangular  piece  and  her  lot  abov 
mentioned,  which  it  adjoined ;  that  Mary  Lindsey  afteJ 
wards  intermarried  with  Lawrence  Hoover  Boon;  that  the. 
in  1842  conveyed  the  property  so  devised  to  her  to  Robei 
M.  Boon,  and  that  he  on  the  same  day  conveyed  it  to  La^ 
rence  Hoover  Boon,  who  still  owns  it.  The  bill  furthe 
states  that  William  Sherron  continued  to  own  the  remain 
der  of  the  property  conveyed  to  him  by  Sarah  Dick,  up  to 
the  time  of  his  death ;  that  after  his  death  it  was  sold  bj 
virtue  of  proceedings  in  partition  and  bought  by  Willian 
J.  Shinn  and  Oliver  B.  Stoughton ;  that,  in  the  deed  fron 
the  commissioners  to  them  for  the  property,  it  was  describe 
as  "  all  that  certain  lot  of  land  situate  on  the  west  side  ( 


ISiBw.]  FEBRUARY  TERM,  1877.  9 

Boon  V.  Pierpont. 


Griffith  street,  in  the  town  of  Salem,  and  state  of  New 
Jersey,  together  with  two  frame  shops  thereon,  one  in  the 
occupation  of  Edward  H.  Robbins  and  the  other  of  Henry 
Fox,  which  said  lot  of  land  was  conveyed  by  Sarah  Dick  to 
the  said  William  Sherron,  in  his  lifetime,  by  deed  bearing 
date  on  the  first  day  of  April,  A.  D.  eighteen  hundred  and 
forty-six,  and  is  thus  described,  viz."  (Here  follows  the 
description  by  metes  and  bounds  of  another  lot  of  land  on 
the  other  side  of  the  same  street,  conveyed  by  Sarah  Dick 
to  William  Sherron,  and  owned  by  him  at  his  death,  but 
subsequently  sold  by  his  administrators,  under  an  order  of 
the  orphan's  court,  to  Albert  W.  Sherron,  who,  at  the 
time  of  the  sale  in  partition,  was  the  owner  thereof,)  and 
that  the  land  sold  in  partition  and  intended  to  be  conveyed 
hy  that  deed  was  the  land  on  the  west  jside  of  the  street, 
hut  by  mistake  of  the  scrivener  who  drew  the  deed  from 
the  commissioners,  the  description  contained  in  the  deed  of 
April  Ist,  1846,  from  Sarah  Dick  to  William  Sherron  was 

■ 

inserted  instead  of  the  true  description  ;  that  in  1849  Shinn 
*ud  Stoughton  conveyed  a  part  of  that  property  to  the  com- 
plainant, Lawrence  Hoover  Boon,  by  a  correct  description, 
*ud  afterwards  conveyed  all  the  rest  of  it  to  Henry  Fox, 
describing  the  premises  as  being  on  the  west  side  of  Griffith 
street,  and  as  the  land  conveyed  to  Shinn  and  Stoughton  by 
^he  commissioners  in  partition,  except  the  lot  conveyed  to 
^wrenee  H.  Boon,  but  otherwise  misdescribing  it  by  metes 
*nd  bounds  as  in  the  deed  from  the  commissioners ;  that 
°ox  occupied  the  premises  so  conveyed  to  him  and  erected 
*  frame  house  and  put  other  improvements  on  them,  and 
^^  the  6th  of  April,  1850,  mortgaged  them  to  the  complain- 
ants, describing  them  in  the  mortgage  as  they  were 
described  in  the  last  mentioned  deed ;  that  afterwards,  on 
the  30th  of  September,  1850,  Fox  conveyed  the  property  by 
Bfe  description  to  Thomas  S.  Smith,  and  that  on  the  8th 
November,  1855,  Smith  conveyed  it  to  the  defendant, 
liam  Pierpont,  by  like  description,  expressly  subject, 
iver,  to  the  complainants'  mortgage,  which  was  thereby 
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declared  to  be  a  lieu  thereon.  The  bill  further  states  th: 
Pierpont  entered  into  possession  of  the  premises  and  mor 
gaged  them  to  Smith  by  like  description,  and  that  he  pa 
interest  on  the  complainants'  mortgage,  his  last  paymei 
having  been  made  on  the  19th  of  December,  1856,  (the  bi 
was  filed  on  the  16th  of  February,  1876,)  and  charges  thi 
the  mortgaged  premises  are  the  same  which,  at  the  time  ( 
filing  the  bill,  were  in  Pierpont's  possession,  and  gives 
correct  description  of  them,  stating  facts  and  circumstance 
tending  to  establish  the  identity  of  the  mortgaged  premise 
with  the  property  in  possession  of  Pierpont.  There  is  n 
room  for  doubt  that  that  identity  is  established.  It  is  clea 
that  the  description  by  metes  and  bounds  in  the  descriptio 
of  the  commissioners'  deed,  and  in  the  deeds  to  Fox,  an 
Smith,  and  Pierpont,  respectively,  and  in  the  complainant; 
mortgage,  must  be  rejected,  and  also  the  reference  to  th 
deed  of  April  1st,  1846.  The  intention  of  the  grantors  t 
convey,  and  of  the  mortgagor  to  mortgage,  the  lot  on  th 
west  side  of  GriflSth  street  in  possession  of  Pierpont,  i 
indisputable.  If  the  mortgage  is  invalidated  by  the  partis 
misdescription,  Pierpont's  deeds  must  be  so  too.  Th 
metes  and  bounds  and  reference  to  the  conveyance  froi 
Sarah  Dick  to  William  Sherron  are  not  necessary  to  estal 
lish  the  identity  of  the  property  intended  to  be  conveyed  an 
mortgaged.  There  are  in  the  description  other  evidence 
of  the  intention  of  the  grantors  and  mortgagor  which,  wil 
collateral  fixcts  and  circumstances  stated  in  the  bill,  esta 
lish  with  reasonable  certainty  the  intention  of  the  parti 
and  the  identity  of  the  property,  in  spite  of  the  misdescri 
tion.  The  parties  have  by  actual  location  put  a  constructic 
upon  the  deed,  and  the  reference  in  the  mortgage  to  tl 
deeds  under  which  the  title  was  derived  back  to  and  incla 
ing  the  deed  from  the  commissioners,  gives  to  the  mortga/ 
the  benefit  of  the  statement  in  that  deed  that  the  premis 
are  situated  on  the  west  side  of  Griffith  street,  and  had 
the  date  of  the  last  mentioned  deed  two  frame  shops  thereo 
one  of  which  then  was  in  the  occupation  of  Edward  H.  Ro 
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J,  and  the  other  of  Fox.  Jackson  v.  PemvCy  6  Vr,  142  ; 
McLaughlin  v.  Bishop,  Id.  512 ;  2  Washb.  on  B.  P.  638.  On 
the  statements  of  the  bill,  which  on  demurrer  are  to  be 
taken  to  be  true,  there  can  be  no  doubt  as  to  the  identity 
of  the  property.  The  bill  states  that  Pierpont  paid  interest 
on  the  mortgage  up  to  the  19th  of  December,  1856,  about 
nineteen  years  before  the  filing  of  the  bill,  and  that  he  paid 
nothing  after  that  time,  but  alleges  that  the  interest  since 
that  time  is,  with  all  the  principal,  due  to  the  complainants. 
From  this  statement  no  presumption  that  the  mortgage  has 
heen  paid  or  discharged  arises.  The  names  of  the  defend- 
ants have  been  omitted  from  the  prayer  for  answer  in  the 
Mil.  The  demurrer,  however,  points  out  no  defects  of  form, 
hut  ie  merely  a  general  demurrer.  The  demurrer  is  over- 
ruled, but  leave  will  be  given  to  amend  it  unless  the  com- 
plainants shall,  within  ten  days  from  the  date  of  the  order, 
auiend  their  bill  by  inserting  the  names  of  the  defendants 
m  the  prayer  for  answer.  The  order  will  be  made  without 
costs  to  either  party  as  against  the  other. 


Mifflin  Paul 

V. 

Maria  Hoeft  and  others. 

Where  a  vendee  entered  into  possession  under  an  agreement  to 
^vey,  and  gave  a  purchase  money  mortgage  in  pursuance  thereof, 
•ttch  mortgage,  although  not  delivered  until  a  house  built  by  the 
^*ndee  on  the  premises  was  nearly  finished,  is  entitled  to  priority  over 
•ittechanic's  lien  thereon. 


Bill  to  foreclose.      On  final  hearing  on  pleadings  and 

t  ^.  John  C.  Bessan,  for  complainant, 
pfc  C.  H.  Traffard,  for  Maria  Hoeft. 
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The  Chancellor. 

The  complainant,  on  the  2(1  of  October,  1872,  coi 
the  mortgaged  premises  to  William  H.  Woolley,  i 
consideration  of  $400.  Woolley  gave  to  him,  for  ] 
the  consideration,  one  of  the  mortgages  (for  $390)  on 
the  bill  is  filed.  Woolley,  failing  to  pay  the  balance 
purchase  money,  and  being  desirous  that  the  comp 
should  take  back  the  property,  the  latter,  who  had  noi 
possession  to  Woolley,  but  had  been  ready  to  do  so, 
ated  a  sale  of  the  premises  to  Charles  P.  Emery, 
price  of  $550,  of  which  $390  were  to  be  secured 
Woolley  mortgage,  and  Emery  was  to  give  to  the  cor 
ant  another  mortgage  for  $100  and  pay  the  balance  i 
The  complainant  accordingly  conveyed  the  propc 
Emery,  who  gave  to  him  the  mortgage  for  $100  and  i 
mentioned  in  the  bill.  Emery  went  into  possession, 
the  agreement  to  convey,  before  the  deed  was  given  1 
and  had  commenced  to  build  a  house  upon  the  pi 
when  he  received  the  deed.  The  house  was  nearly  ii 
when  he  delivered  the  mortgage. 

The   question  is  between  the   complainant  and 
Hoeft,  who  is  the  grantee  of  the  premises  under 
from  Robert  Besson,  who  purchased  them  at  a  sale 
execution  on  a  judgment  upon  a  mechanic's  lien 
No  evidence  of  the  lien  claim  has  been  oftered,  b 
sheriff's  deed  only.     From  that  <ieed  it  appears  tl 
judgment  was  recovered  March  29th,  1875,  against  1 
as  builder  and  owner.     The  deed  to  Emerv  is  date 
19th,  1874,  and  the  mortgage  from  him  on  the  ne: 
When  the  work  was  done  or  the  materials  provici 
which  the  claim  was  filed,  or  what  they  were  or  fo 
building,  does  not  appear.    It  does  appear  that  the  bi 
on  the  property  was  completed,  or  nearly  so,  befc 
deed  to  Emery  was  delivered.     Woolley  never  gave 
any  permission  to  enter  or  build  on  the  property.    Tl 
is  ruled  by  the  decision  in  Macintosh  v.  Thurston^  1( 
Gr.  242. 
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There  will  be  a  decree  for  complainant,  establishing  the 
priority  of  both  of  the  mortgages  as  against  the  deed  to 
Maria  Hoeft. 


William  Cox 

V. 

Mary  Cutter,  and  others. 

Payment  of  interest  on  a  mortgage  for  several  years  to  a  person  who 
wcelred  it  from  the  mortgagor  to  pay  it  to  the  mortgagee,  but  who  was 
not  in  fact  the  mortgagee's  agent,  and  had  not  the  possession  of  the 
^nd  and  mortgage,  does  not  authorize  the  payment  of  the  principal 
to  him,  although  he  had  collectecl  and  paid  to  the  mortgagee  interest 
on  other  mortgages. 

Bill  for  relief     On  final  hearing. 

Mr.  J,  A.  Stroube^  for  complainant. 

Vt.  B.  a.  Vail,  for  defendant,  Mary  Cutter. 

The  Chancellor. 

The  bill  is  filed  to  compel  the  defendant,  Mary  Cutter,  to 
<^ncel,  on  the  ground  that  it  has  been  fully  paid,  a  mort- 
gage given  to  her  by  the  complainant,  in  1864.  The  loan, 
^Hich  the  mortgage  was  given  to  secure,  was  obtained  for 
4e  complainant  from  Mrs.  Cutter  by  an  attorney-at-law, 
^b  paid  over  the  money  to  the  complainant,  and  received 
fc>m  him  the  bond  and  mortgage,  which  he  delivered  to 
■Mre.  Cutter,  who  has  held  it  in  her  own  possession  ever 
[ibce.  The  complainant  paid  the  interest  up  to  January, 
(7,  to  the  attorney,  and  a  year  afterwards  paid  to  him  the 
RDcipal,  with  all  interest  then  due.  The  attorney  did  not 
over  the  principal  to  Mrs.  Cutter.  The  complainant 
that  the  payment  of  January,  1868,  was  a  full  dis- 
of  the  bond  and  mortgage.    On  the  other  hand,  Mrs. 
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Cutter  denies  that  the  attorney  had  authority  to  receive 
money,  either  principal  or  interest,  on  those  securities 
her.  It  appears  that  he  paid  over  to  her  the  interest  recei 
from  the  complainant,  and  continued,  for  years  after 
principal  was  paid  to  him,  to  pay  to  her  money  as  iute 
received  from  the  complainant  on  the  mortgage,  but  < 
cealed  from  her  the  fact  that  he  had  received  the  princi 
The  payments  made  to  her  were  made  at  the  office  of 
attorney,  to  which  she  would  go  for  the  interest,  and  whc 
was  paid  to  her,  she  would  endorse  it  on  the  bond  wl 
she  took  with  her  for  the  purpose.  The  attorney  hav 
failed  to  make  payments  for  the  interest,  she  sent  a  mess 
to  the  complainant  requesting  him  to  pay  no  more  inte 
to  the  attorney,  and  was  then  informed  for  the  first  t 
that  the  principal  had  been  paid  many  years  previou 
There  is  no  evidence  that  the  attorney  was  her  agent 
collect  or  receive  the  money.  It  appears  that  he  did  not,  w 
any  of  the  payments  were  made  to  him,  have  either 
bond  or  mortgage,  and,  it  may  be  added,  the  complain 
was  aware  of  that  fact.  That  the  attornev  had  collec 
and  paid  over  to  Mrs.  Cutter  interest  on  the  bond  ; 
mortgage  and  interest  on  other  mortgages,  does  not  esi 
lish  his  authority  to  receive,  as  her  agent,  principal 
interest  on  the  securities  in  question.  Duidap's  Palci^ 
Agency  274,  275.  Nor  is  the  fact  that  after  the  attor 
failed  to  make  payments  for  interest,  she  requested 
complainant  to  pay  him  no  more  interest,  evidence  of  s 
authority.  It  may  be  stated  that  when  the  attorney  m 
application  to  her  for  the  loan,  she  objected  to  making 
because  of  the  smallness  of  the  amount;  but  he  overcfi 
the  objection  by  undertaking  to  see  to  it  that  she  she 
have  no  trouble  in  collecting  the  interest,  and  promised 
collect  it  as  it  became  due,  and  pay  it  over  to  her  on 
calling  at  his  office  for  it. 

The   bill  will   be   dismissed.      Mrs.   Cutter   is   entil 
to  costs. 


1  Sww.] 
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Makia  Mulock 

V. 

William  G.  Mulock. 

1.  There  is  no  universal  and  absolute  rule  which  prohibits  the  court 
from  allowing  the  introduction  of  newly  discovered  evidence  of  wit- 
nesses to  fact4  in  issue  in  the  cause,  after  publication  and  knowledge 
of  the  former  testimony,  and  even  after  the  hearing.  But  the  allow- 
ttoe  of  it  is  not  a  matter  of  right  in  the  party,  but  of  sound  discretion 
in  the  court,  to  be  exercised  cautiously  and  sparingly,  and  only  under 
circumstances  which  demonstrate  it  to  be  indispensable  to  the  merits 
•nd  justice  of  the  cause. 

2.  Brumagim  v.  Chew^  4  C.  E.  Gr,  337,  distinguished. 

3.  The  rule  that  neither  a  court  of  law  nor  of  equity  will  relieve 
where  the  newly  discovered  facts  are  merely  cumulative  or  corrobora- 
te, admits  of  exception  where  such  evidence  will  make  plain  and 
^rtain  that  which  before  was  mysterious  and  doubtful. 

4.  If  the  newly  discovered  evidence  is  of  a  kind  and  character  dif- 
f^'rent  from  that  adduced  on  the  trial,  it  will  not  be  liable  to  the  objec- 
tion that  it  is  cumulative. 

5.  On  a  bill  filed  by  a  complainant,  a  widow  and  very  old,  to  set 
*Hie,  on  the  ground  of  fraud  and  imposition,  two  deeds  of  gift  made 
"y  her  to  her  son,  purporting  to  convey  valuable  real  estate,  evidence 
<*f  wimissions  by  her  that  she  had  conveyed  the  property  to  her  son, 
*>de  four  years  before,  but  not  discovered  until  after  the  testimony 
*«  closed,  is  admissible. 

Bill  for  relief.  Motion  to  admit  newly  discovered  evi- 
^J^nce  after  publication. 

Jfr.  John  Whitehead  and  Mr,  D,  R.  Garniss  of  New  York, 
for  the  motion. 


Mr.  T,  N.  Mc  Carter y  cojitra. 


Thk  Chancellor. 

This  suit  is  brought  to  set  aside,  on  the  ground  of  fraud, 
two  deeds  of  gift  made  by  the  complainant  in  favor  of  the 
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defendant  (who  is  her  son),  purporting  to  convey  to  him 
uable  real  estate.  The  complainant  alleges  that  the  d 
were  obtained  from  her  by  the  defendant  through  decept 
which  he  was  enabled  to  practice  upon  her  by  reason  ol 
confidential  relations  existing  between  them  at  the  t 
She  is,  and  then  was,  a  widow  and  very  old,  and  he 
entrusted  by  her  as  her  agent,  with  the  care  of  the  p 
erty  described  in  the  deeds.  The  cause  was  referred  to 
Vice-Chancellor,  and  the  evidence  was  closed  on  the  5t 
April,  1876.  On  the  14th  of  September  following, 
defendant  applied  for  leave  to  examine  three  newly  dis 
ered  witnesses,  whose  testimony,  he  alleges,  is  materia 
the  issue  in  the  cause,  and  was  not  known  to  him  until  j 
the  testimony  was  closed,  and  very  shortly  before  the  a] 
cation  was  made.  The  argument  of  the  cause  has  not 
taken  place.  The  testimony  is  of  admissions  allege 
have  been  made  by  the  complainant  about  four  years 
and  before  the  commencement  of  this  suit,  that  she 
conveyed  her  property  to  the  defendant. 

I'he  complainant's  counsel  insists  that  the  establi 
practice  of  the  court  forbids  the  admission  of  the  testin 
because  the  evidence  in  the  cause  is  closed,  and  also  bee 
th^  testimony  is  merely  cumulative.  Its  materiality  tc 
issue  cannot  be  doubted.  It  goes  to  the  merits, 
defendant  has  been  guilty  of  no  negligence  in  making 
application.  The  existence  of  the  evidence  was  first  kr 
to  him  after  the  testimony  in  the  cause  was  closed,  an( 
laches  are  imputable  to  him  for  not  having  discovered 
evidence  before  the  proofs  in  the  cause  closed.  It  is  r 
fest  that  justice  demands  that,  under  the  circumstane 
the  case,  the  defendant  should  be  permitted  to  intro 
the  evidence,  unless  it  is  merely  cumulative  or  corrol 
tive  of  what  has  not  only  been  proved,  but  so  proved  a 
to  be  unavailable  to  him  by  reason  of  want  of  positive 
certainty,  or  strength  in  the  proof. 

It  is  urged,  however,  that  to  admit  the  testimony  at 
stage  of  the  cause,  would  be  an  innovation  upon  the 
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established  practice  of  the  court,  which,  it  is  insisted,  will] 
not  allow  the  introduction  of  new  testimony  as  to  the] 
matters  in  issue  after  publication  passed,  except  to  prove  an 
exhibit,  or  the  like.  K,  in  order  to  reach  a  conclusion  con- 
sonant with  justice  on  this  application,  it  were  necessary  to 
abandon  the  beaten  path  for  the  occasion,  it  would  be  done. 
Precedents,  however  wise  in  their  origin,  and  though  hoary 
with  antiquity,  are  not  to  be  followed  when  they  hinder 
justice.  There  would  indeed  be  most  notable  incongruity 
in  the  refusal  of  this  court  to  admit  newly  discovered 
evidence  merely  on  the  ground  that  the  testimony  in  the 
cause  has  been  closed,  when  a  court  of  law  would,  under 
the  like  circumstances,  admit  it.  Especially  will  the 
absurdity  appear  when  it  is  considered  that  this  court  will 
grant  relief  against  judgments  at  law  on  the  ground  that  a 
fact  material  to  the  merits  has  been  discovered  since  the 
trial  (but  too  late  to  be  available  at  law),  which  could  not, 
hy  ordinary  diligence,  have  been  ascertained  before.  But 
no  innovation  is  necessary  in  order  to  admit  the  testimony 
now  oftered,  if  it  is  of  such  a  character  that  in  justice  it 
ought  to  be  admitted.  That  end  may  be  attained  per  vias^ 
^o^Squas.  There  is  no  rule  forbidding,  absolutely  and  under 
*ll  circumstances,  the  introduction  of  new  evidence  on  ai 
shearing.  Such,  indeed,  is  the  general  rule,  but  it  has 
exceptions.  Gresky's  Eg.  Ei\  198,  199 ;  Seaton  on  Dec,  sj 
The  practice  is  thus  stated  in  Harrison's  Chancery  Practice 
(1767),  p.  46  :  "  Though  the  general  rule  be  that  after  pub-  j 
lication  no  new  witness  can  be  examined,  nor  a  witness  I  1/ 
Wore  examined  re-examined,  yet,  upon  special  circum-j 
tancea  set  forth  by  affidavit,  the  rule  may  be  dispensed  J 
witL"  Nor  are  the  exceptions  limited  to  the  proving  an& 
Mission  of  exhibits,  or  even  documentary  evidence  gci/ 
wily.  In  Newland  v.  Horsman,  2  Chan.  Ok  75  (1681),  a 
new  commission  to  examine  witnesses  as  to  new  matters 
trising  on  the  hearing  was  granted.  In  Ncedharn  v.  Smithy 
VertL  463  (1704),  it  was  said  that  if,  after  hearing,  a  witness 
^Mivicted  of  perjury,  advantage  may  be  taken  of  the  &ct 
2 
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Oil  a  re-hearing.  In  the  case  of  The  Mayor  and  Aldermen  of 
London  v.  The  Earl  of  Dorset,  1  Chaji.  Ca.  228,  upon  a  com- 
mission of  charitable  uses,  the  question  on  appeal  was, 
whether  certain  houses  were  part  of  Bridewell,  belonging 
to  the  city  for  the  relief  of  the  poor,  or  a  part  of  Dorset 
House ;  which  point  was  referred  to  law  to  be  tried,  and 
then  to  report.  Motion  was  made  for  a  commission  to 
examine  an  aged  witness,  who  was  not  discovered  until 
that  time,  and  who  was  unable  to  travel.  It  was  said  that 
if  she  were  able  to  travel,  she  would  be  examined  at  the 
trial ;  and  it  was  urged  that  though  publication  on  hearing 
was  past,  yet  the  question  being  of  freehold,  and  not  pro- 
perly triable  at  law,  it  was  reasonable  that  the  testimony, 
the  loss  of  which  might  occasion  the  loss  of  the  land,  should 
be  preserved.  The  motion  was  opposed  because  publication 
had  passed.  The  Lord  Keeper,  remarking  that  the  rule 
against  examining  after  publication  had  been  strict,  said 
the  court  was  the  judge,  and  ordered  the  commission  and 
examination.  Says  Gilbert  {For.  Rom,  180) :  "  Upon  a 
re-hearing  any  exhibit  may  be  proved,  viva  voce^  as  upon  the 
original  hearing,  but  no  proof  can  be  offered  of  any  ne^ 
matter  without  special  leave  of  the  court,  which  is  seldoU 
granted."  Said  Lord  Eldon,  in  Willan  v.  WiUan,  19  Ves. 
590,  592 :  "  It  is  perfectly  established  that  after  publica- 
tion, previous  to  a  decree,  and  depositions  have  been  seen 
you  cannot  examine  witnesses  farther  without  leave  of  th^ 
court,  which  is  not  obtained  without  great  difficulty,  aaC 
the  examination  is  generally  confined  to  some  particulft' 
facts."  In  Gregory  v.  Marychirch,  12  Bear.  275,  the  plain- 
tiff^, after  publication,  discovered  material  evidence  (in 
admission  by  affidavit),  and  leave  was  given,  on  motion,  to 
introduce  it  and  examine  witnesses  accordingly,  not  only 
with  leave  to  the  defendants  to  cross-examine,  but  with 
suggestions  as  to  the  mode  in  which  they  might  introduce 
counter  testimony.  In  Prevost  v.  Ghratz,  1  Pet  C.  G 
364, 379,  application  for  re-hearing  was  made  on  the  grounc 
of  newly  discovered  evidence   not    documentary.     Judg( 
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Washington  expressing  the  strongest  disposition  to  grant 
the  motion,  because  he  was  satisfied  that  the  justice  of  the 
case  would  be  promoted  by  so  doing,  nevertheless  denied 
it;  but  the  denial  was  put  on  the  ground  of  laches.  Again, 
a  bill  of  review  may  be  filed,  with  the  consent  of  the  court, 
npon  newly  discovered  testitnony  in  reference  to  the  matters 
in  issue  in  the  cause ;  not  merely  documentary  evidence 
only,  but  other  evidence  also.  Cooper's  JEq.  91 ;  Hubhs  v. 
Umgston,  3  John.  C.  B.  124 ;  Story's  Eq,  PL  §§  412,  413. 
It  is  true  that  in  Brumagim  v.  CheWy  4  C.  E.  Or,  337,  Chan- 
cellor Zabriskie  said,  that  on  a  re-hearing  only  such  evidence 
M  was  or  could  have  been  read  on  the  hearing,  could  be 
heard,  but  this  was  evidently  intended  as  an  enunciation  of 
the  general  rule.  The  application  in  that  case  was  to  admit 
new  evidence  as  to  what  was,  in  fact,  the  law  of  New  York 
as  to  the  effect  of  judgments  of  the  courts  of  that  statej  to 
show  that  the  law  was  diflferent  from  what  appeared  on  the 
hearing.  Judge  Story,  indeed,  in  Wood  v.  Mann^  2  Sumn. 
316,  where  testimony  similar  to  that  now  under  considera- 
tion was  oflTered  under  like  circumstances,  and  rejected, 
expressed  an  opinion  that  after  publication  it  would  be 
hetter  to  exclude  all  testimony  of  newly  discovered  wit- 
nesses to  any  facts  in  issue,  unless  connected  wnth  some 
uewly  discovered  documents ;  but  at  the  same  time  he 
^cognized  the  fact  that  such  is  not  the  rule.  He  carefully 
^tes  the  practice  as  follows  :  "  There  is  no  universal  and 
absolute  rule  which  prohibits  the  court  from  allowing  the 
introduction  of  newly  discovered  evidence  of  witnesses  to 
&ct«  in  issue  in  the  cause  after  publication  and  knowledge 
of  the  former  testimony,  and  even  after  the  hearing.  But 
the  allowance  of  it  is  not  a  matter  of  right  in  the  party,  but 
of  sound  discretion  in  the  court,  to  be  exercised  cautiously 
»nd  sparingly,  and  only  under  circumstances  which  demon- 
itrate  it  to  be  indispensable  to  the  merits  and  justice  of  the 
•use.'*  The  rule  was  founded  on  the  public  policy  of  sup- 
dng  peijury  and  preventing  the  fabrication  of  evidence 
neet  the  exigencies  of  the  cause  aft^r  the  ftiU  bearing 
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and  weight  of  the  testimony  are  understood  by  the  parties 
Glib.  For.  Rom,  118,  119.  But  by  the  methods  of  moden 
practice  in  equity,  the  testimony  is  fully  known  to  the  pai 
ties  as  it  is  put  in,  and  they  are  apprised  of  its  qualities  an< 
character,  its  weakness  or  its  strength,  and  its  bearing  oi 
the  case  before  publication,  quite  as  completely  as  tbej 
would  be  in  a  trial  at  law.     This  consideration  deprives  the 

(rule  itself  of  much  of  its  force  in  modern  application.  And 
again,  when  the  nisi  prius  character  of  the  trial  of  causei 
before  the  Vice-Chancellor  is  considered,  there  is  absolutely 
no  ground  for  the  application  to  the  subject,  in  connection 
'^dth  such  trials,  of  a  difterent  rule  from  that  which  would 
govern  it  at  law.  Speaking  generally,  neither  equity  nor 
law  will  relieve  where  the  newly  discovered  facts  are  mereJj 
^cumulative  or  corrobonitive  ;  but  the  rule  admits  of  excep- 
ftion,  and  neither  law  nor  equity  will  refuse  relief  w^here  the 
jevidence,  though  cumulative,  will  make  plain  arid  certaiB 
jthat  which  before  was  mysterious  and  doubtful,  so  that  if  it 
I  be  received  the  most  obvious  justice  will  be  done;  and  if 
rejected,  the  most  palpable  injustice.  3  Gra.  and  WaLw 
N.  T.  1064.  It  may  be  that  testimony  to  the  same  effect 
as  that  which  is  made  the  ground  of  the  application,  hw 
been  given  in  the  cause,  but  it  may  have  been  so  slight  m 
to  have  been  therefore  unimportant.  It  may  have  been  the 
mere  adumbration  of  a  most  important  fact,  which,  if  fully 
proved,  would  have  turned  the  scale.  The  applicant  maj 
have  been  unable,  from  want  of  knowledge  of  the  means  oi 
sources  of  proof,  to  establish  the  fact  on  the  trial,  and  tlw 
evidence  may  have  come  to  him  by  the  merest  acciden 
almost  immediately  afterwards.  To  say  that,  becaus 
evidence  to  the  same  effect  was  given  in  the  cause,  thoug] 
it  was  too  weak  to  be  of  any  value  (but  yet  the  best  withi 
the  applicant's  knowledge  or  reach  at  the  time),  strong,  an 
it  may  be  thoroughly  conclusive,  testimony  subsequent! 
discovered  shall  not  avail  him  merely  because  of  a  rul 
which  is  within  the  control  of  the  court,  would  be  to  d 
injustice  judicially  and  with  deliberation. 
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If  the  newly  discovered  evidence  is  of  a  diffierent  kind 
md  character  from  that  adduced  on  the  trial,  it  will  not  be 
Viable  to  the  objection  that  it  is  cumulative.     Gidon  v.  Butts^ 
4  Wentl.  579 ;    Gardner  v.  MitcheU,  6  Pick,  114 ;    Watts  v. 
Howard^  7   Mete.  478,  480.      In  the  case  before  me,  the 
newly  discovered  evidence  consists  of  statements  made  by 
the  complainant  to  the  witnesses,  that  she  had  conveyed 
the  property  in  question  to  the  defendant.     The  evidence 
of  admissions  in  the  cause  is  very  slight,  and  is  not  of  the 
8ame  kind  as  that  which  is  now  offered.     There  can  be  no 
doubt  of  the  importance  of  the  testimony  to  the  defendant. 
The  complainant's  case  is  based  on  her  ignorance  of  the 
character  of  the  deed  which  she  executed,  by  which  the 
property  was  conveyed  to  her  son,  the  defendant.     If,  then, 
the  newly  discovered  testimony  now  offered  is  of  a  character 
8ueh  as,  under  like  circumstances,  would  be  ground  for  a 
new  trial  in  an  action  at  law,  why  should  it  not,  under  the 
circumstances,  be  admitted  here  ?     If  there  had  been  a  trial 
in  an  action  at  law  between  these  parties,  resulting  in  a 
judgment  against  the  defendant,  and  he  had  discovered  the 
evidence  only  when  too  late  to  avail  himself  of  it  at  law, 
this  court  would  have  relieved  him  on  that  ground.     And 
shall  it  be  said  that  its  practice  constrains  it  to  perpetrate 
the  injustice   against  which   it  would  grant   relief   if  it 
occurred  in  another  forum  ?    The  admission  of  the  evidence 
is  within  the  discretion  of  the  court,  and  there  it  should 
^,  in  order  to  guard  against  imposition  on  the  one  hand 
wid  a  failure  of  justice  on  the  other.     The  testimony  will 
fce  opened,  under  the  direction  of  the  Vice-Chancellor,  to 
•dmit  the  newly  discovered  evidence,  and  to  give  the  com- 
plainant opportunity  to  meet  it  by  counter  evidence. 
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Alice  Glasser 

r. 
John  Glasser. 

In  a  suit  for  a  divorce  a  mensa  et  thoro^  an  application  for  alimony 
will  be  denied  where  the  answer  and  affidavits  of  the  defendant  clearly 
outweigh  those  of  the  petitioner,  and  indicate  that  it  is  by  no  means 
probable  that  the  petitioner  will  succeed  in  her  suit.  Such  denial, 
however,  will  not  prejudice  any  future  application  on  her  part,  either 
as  to  the  time  or  amount  of  allowance,  in  case  she  should  be  ultimately 
successful. 


Suit  for  divorce  from  bed  and  board,  and  alimony.     Peti- 
tion for  temporary  alimony  and  counsel  fee. 

Mr,  E,  Ij.  Price y  for  petitioner. 

Mr.  P.  W,  Cross,  for  defendant. 

Tue  Chancellor. 


\ 


The  petitioner,  By  her  original  petition,  prays  a  divorce  a 
niensa  et  thoro  with  suitable  alimony.  The  charges  made  in  \ 
that  petition  are  such  as,  if  established,  will  entitle  her  to  J 
the  relief  which  she  seeks.  The  defendant  has  answered,  \ 
denying  every  material  allegation  against  him,  and  he  has  j 
produced  on  this  motion  numerous  affidavits  in  corrobora- 
tion of  his  answer.  The  affidavits  on  the  part  of  the  peti-  i 
tioner  are  not  of  such  a  character  as  to  countervail  thenu  | 
On  the  case  as  it  stands,  it  would  seem  to  be  by  no  means  1 
probable  that  she  will  succeed  in  her  suit.  Her  husband 
appears  to  be  the  injured  party.  In  such  cases  as  this  the 
court  will,  on  such  applications  as  the  present,  look  into 
the  merits  as  they  may  be  disclosed  by  the  pleadings  and 
affidavits,  and  be  guided  in  the  exercise  of  its  discretion 
accordingly.  Beybie  v.  Begbie,  3  Hal.  Ch.  98  ;  Dougherty  v. 
Dougherty,  4  Hal.  Ch.  540  ;  Martin  v.  Martin,  Id.  563 ;  Jones  j 

J 
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V.  Jones,  3  Barb.  Ch.  146 ;    Worden  v.  Worderiy  3  Eciw.  387. 
As  far  as  developed,  the  case  is,  as  before  stated,  in  favor  of 
the  defendant.     I  am  not  satisfied  of  the  bona  fides  of  the 
petitioner  in  bringing  the  suit.     The  application  will  there- 
fore be  denied.     If,  in  the  further  progress  of  the  cause,  the 
petitioner  shall  be  able  to  satisfy  the  court  of  the  merits  of 
her   complaint,   a  renewal   of   her  application   would  be 
saccessfal,  and  the  court  can  then,  in  fixing  the  period  from 
which  the  alimony  shall  begin,  cover  all  the  time  which 
wonld  be  embraced  in  an  order  for  alimony  made  on  this 
application. 


Hamnau  Morqan 

V. 

George  Morgan. 

An  application  for  a  capias  ad  satisfaciendum  for  the  costs  of  a  divorce 
mit  ^11  be  denied,  where  the  affidavits  show  such  facts  as  would 
entitle  the  defendant,  if  in  custody,  to  the  benefit  of  the  act  "  for  the 
relief  of  persons  imprisoned  on  civil  process/'     (Rev,  p.  497,  §  2.) 


Bill  for  divorce.     Motion  for  capias  ad  satisfaciendum  for 
costs. 

The  Chancellor. 

The  decree  of  divorce  in  this  cause  provided,  in  the 
ordinary  form,  that  the  defendant  pay  to  the  petitioner  her 
costs,  and  that  she  have  execution  therefor  according  to 
law  and  the  course  of  this  court,  &c.  She  now  applies  for 
a  writ  of  capias  ad  satisfaciendum  for  the  costs.  Her  applica- 
tion is  based  on  her  affidavit  that  "  she  is  well  acquainted 
with  the  business  condition  of  the  defendant ;  that  he  is  a 
Biechanic  and  relying  on  his  own  exertions  for  a  living ; 
iStmt  he  has  no  property  of  any  kind,  and  nothing  out  of 
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which  the  costs  in  this  suit  could  be  made  on  executioi 
If  the  writ  had  been  issued,  and  the  defendant  were 
custody  under  it,  he  would,  as  the  petitioner's  affida 
shows,  be  entitled  to  the  benefit  of  the  act  "  for  the  re 
of  persons  imprisoned  on  civil  process"  {Bev.  p.  497,  § 
and,  on  complying  with  the  provisions  of  the  act  in  t 
behalf,  would  be  entitled  to  his  discharge  from  custo 
The  writ  will  be  denied. 


James  Binns 
Samuel  C.  Mount. 

Under  the  circumstances  of  the  case  a  non-resident  vendee  of  la 
filing  a  bill  for  specific  performance  of  the  agreement  to  convey 
lands  to  him,  was  required  to  pay  into  court  the  consideration  t 
was  to  have  been  paid  at  the  time  of  the  execution  of  the  deed,  thoi 
he  was  not  in  possession. 

Bill  for  specific  performance.  Motion  that  complains 
pay  into  court  so  much  of  purchase  money  as  by  the  contr 
is  payable  in  cash  on  the  delivery  of  the  deed. 

Mr,  T.  N.  Mc  Carter y  for  the  motion. 

Mr.  C.  E.  Scofeld,  contra. 

The  Chancellor. 

The  bill  prays  a  decree  that  the  defendant  specifics 
perform  his  written  contract  with  the  complainant,  for 
sale  and  conveyance  by  the  former  to  the  latter  of  cert 
land  in  Hudson  county.  It  states  that  the  complain 
holds,  ready  to  be  paid  over  to  the  defendant  on  his  c 
veying  the  premises  according  to  the  contract,  the  moi 
which  by  it  is  payable  on  the  delivery  of  the  deed,  and  t 
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he  has  held  that  money  in  his  hands  unproductive  since  the 
first  day  of  July,  1876,  the  time  fixed  in  the  agreement  for 
tie  delivery  of  the  deed.  The  complainant,  by  the  bill,  also 
offers  to  take  such  title  as  the  defendant  has  for  the  property, 
even  if  it  be  not  complete,  with  pecuniary  compensation  to 
he  ascertained  by  this  court  for  any  defect  therein.  The 
defendant,  by  his  answer,  alleges  that  he  was  able  and  ready, 
at  the  time  and  place  fixed  in  the  agreement,  to  convey 
the  property  by  good  marketable  title  to  the  complainant 
according  to  the  terms  of  the  contract,  and  then  and  there 
tendered  a  proper  conveyance  to  him  therefor  accordingly, 
hut  that  the  complainant  refused  to  accept  it.  He,  by  his 
answer,  also  alleges  that  his  title  is  good,  and  says  that  he  is 
still  ready  to  perform  the  agreement  on  his  part,  and  tenders 
j«  court,  for  acceptance  by  the  complainant,  the  deed  stipu- 
lated for  in  the  agreement.  He  now  asks  that  the  com- 
plainant shall  be  required  to  pay  into  court  the  money 
*hieh,  as  before  stated,  the  latter  says  in  his  bill  he  has  held 
'^oproductivc  since  the  first  day  of  July,  1876,  in  order  that 
he  might  pay  it  to  the  defendant  on  the  latter's  complying 
^th  the  agreement,  and  which  he  says  he  still  holds  for  the 
same  purpose.  The  complainant  is  not,  and  was  not  when 
the  bill  was  filed,  a  resident  of  this  state.  The  considerations 
Hich  induce  the  court  to  require  a  complainant  who  is  resi- 
^^ut  abroad  to  give  security  for  costs,  are  applicable  to  the 
decision  of  this  application.  It  is  an  ancient  and  well  estab- 
lished rule  that  if  the  complainant  is  resident  abroad,  this 
court  will,  on  application  of  the  defendant,  order  him  to  give 
Purity  for  costs,  and  in  the  meantime  all  proceedings  will 
^  stayed.  1  Dan.  Ch.  Pr.  (4  Am,  ed,)  33.  Neicman  v. 
Imdrine,  1  MeCart  291.  The  defendant  asseverates  that 
rt  18  not  he,  but  the  complainant,  who  is  in  the  wrong;  that  it 
^  not  he,  but  the  complainant,  who  is  guilty  of  the  breach 
rf  covenant;  and  he  not  only  declares  his  ability  to  carry 
•■tthe  contract  on  his  part,  but  his  desire  that  it  may  even 
be  performed.  He  asks  protection  (so  far  as  it  may  be 
by  requiring  the  complainant  to  pay  into  court  the 
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money  which  he  declares  that  he  is  holding  for  the  purpose 
of  this  suit)  against  the  complainant's  refusal,  whether  froi 
insincerity  in  the  advancement  and  prosecution  of  the  claii 
or  otherwise,  to  perform  the  contract  after  specific  perforn 
ance  by  the  defendant  shall  have  been  decreed.  Under  th 
circumstances  it  is  the  duty  of  the  court  to  give  it.  Th 
propriety  of  extending  reasonable  protection  to  the  con 
plainant,  under  such  circumstances,  is  sometimes  very  man 
lest.  In  Locander  v.  Lounsbery,  9  C.  E.  Gr.  418 ;  S,  C.  o 
appeal^  10  C.  K  Gr.  554,  this  court,  in  order  to  relieve  th 
defendant's  property  from  the  cloud  of  its  decree  for  specif 
performance  of  an  agreement  which,  after  decree,  the  cor 
plainant  himself  refused  to  perform,  struck  the  suit  fro 
the  files;  and  the  like  course  was  taken, under  like  circur 
stances,  in  Scott  v.  Shiner^  12  C.  E.  Gr,  185.  In  the  first  < 
those  cases  the  complainant,  after  decree,  left  the  country 
In  the  other,  the  complainant  was  resident  abroad.  In  boti 
cases  the  defendant  was  put  to  the  expense  of  a  litigatioi 
which  if  not  merely  experimental  on  the  part  of  th< 
complainant,  resulted  in  clouding  the  defendant's  title  witl 
a  decree  obtained  by  a  complainant  who  himself  refused  t< 
perform  the  contract.  In  the  case  before  me  the  complainan 
is  resident  abroad.  He  is  holding,  as  he  says,  for  the  pui 
poses  of  this  suit,  the  money  which  is  payable  on  th 
delivery  of  the  deed.  He  states  his  readiness  to  aceef 
such  title  as  the  defendant  may  have,  if  the  title  of  th 
latter  be  not  perfect,  and  submits  himself  to  the  decision  c 
this  court  as  to  his  compensation  in  such  case.  The  defendan 
tenders  his  deed  in  court.  The  latter  is,  under  the  circum 
stances,  entitled  to  the  order  for  which  he  asks.  Tb 
complainant  will  be  required  to  pay  into  court,  in  ten  day 
after  service  upon  him  or  his  solicitor  of  a  copy  of  the  orde 
to  be  entered  on  this  decision,  the  $4,000  which,  by  th 
terms  of  the  agreement,  were  to  paid  on  the  delivery  of  tli 
deed,  and  in  default  of  such  payment  the  bill  will  t 
dismissed  with  costs.  In  the  meantime  the  suit  will  1 
stayed. 
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George  S.  Cob  and  others 

r. 
The  New  Jersey  Midland  Railway  Company  and  others. 

1.  By  virtue  of  an  agreement  made  subsequent  to  a  mortgage  with 
tbe  grantees  of  the  mortgagors,  a  railroad  company  claimed  the  right 
to  construct  approaches  to  their  tunnel,  over  lands  and  railroad  track 
covered  by  the  mortgage,  thereby  inflicting  serious  damage,  and  pro 
posing  to  allow  no  compensation,  except  the  cost  of  the  alteration  at 
the  crossing.  Held,  that  such  right  would  not  be  determined  on  a 
petition  for  an  injunction  to  prevent  the  injury,  filed  by  the  receiver 
of  the  mortgagors,  as  auxiliary  to  a  bill  to  foreclose,  where  the  respond- 
ents were  not  parties  to  such  bill.  They  should  be  made  parties  in 
order  that  the  question  may  be  directly  litigated.       f 

2.  The  mortgagees  Heldf  under  the  circumstances,  not  estopped  by 

•cquiescence. 

3.  The  ii^junction  restraining  the  building  Of  the  approaches  was 
modified  so  far  as  to  allow  the  construction  to  go  on,  on  condition  that 
the  respondents  make  and  pay  for  all  alterations  in  the  petitioners' 
^'•ck,  where  rendered  necessary  thereby,  and  give  bond  to  pay  for  all 
other  damage  inflicted,  including  the  value  of  the  land  occupied, 
Preserving  to  the  petitioners  the  use  and  benefit  of  their  drill-yard, 
•^^the  grade  of  which  would  be  affected  by  the  raising  of  the  track 
^  &e  crossing. 


Bill  to  foreclose.     On  petition  of  receivers  for  injunction 
*Qd  answer  thereto,  and  order  to  show  cause. 

Mr,  Ashbd  Greai  and  Mr,  B.   Williamson^  for  the  peti- 
tioners. 

Mr,  Jacob  Vanatta,  for  the  Delaware,  Lackawanna  and 
Western  Railroad  Company. 

TfiE  Chancellor. 

The  receivers  appointed  in  this  suit  (which  is  for  fore- 
(ARire  of  the  first  mortgage)  by  their  petition  pray  relief 
the  threatened  action  of  the  Delaware,  Lackawanna 
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and  Western  Railroad  Company,  in  taking  possession  c 
and  laying  their  track  on  part  of  the  mortgaged  premise 
for  the  alteration  of  the  Morris  and  Essex  railroad  ara 
Boonton  branch,  to  bring  them  into  their  new  tuna 
through  Bergen  Hill.  To  make  the  proposed  alteration, 
will  be  necessary  to  lay  the  tracks  above  the  grade  of  tl 
Midland  road.  This  will  necessitate  the  raising  of  tl 
tracks  of  that  road,  which  will  involve  a  very  great  expene 
Besides,  the  land  which  the  respondents  intend  to  occii  i 
with  the  tracks  is  part  of  the  freight  and  drill-yard  of  t." 
Midland  road. 

The  respondents,  in  their  answer,  rely,  for  the  establis 
ment  of  their  right  to  do  the  act  complained  of,  upon  t^ 
agreements  m^de  between  them  and  the  Hudson  Conne< 
ing  Railway  Company,  by  one  of  which,  they  insist,  "tl 
right  nov^r  claimed  by  them  was  granted. 

The  petitioners,  on  the  other  hand,  claim  that  when  tba 
grant  was  made,  the  land  in  question  was  subject  to  th 
complainants'  mortgage  (which  was  executed  and  deliverer 
in  1870),  and  that  the  mortgagees  have  not  consented  t: 
and  are  not  bound  by  the  grant. 

The  respondents  not  only  claim  that  their  right  is  supc 
rior  to  that  of  the  mortgagees,  but,  also,  that  if  such  be  nc 
the  case,  the  latter  are  estopped  by  acquiescence.  Th 
respondents  have  not  been  made  parties  to  this  suit. 

The  proposed  action  of  which  the  petitioners  complain 
will,  if  permitted,  inflict  very  great  damage  upon  the  morl 
gaged  premises,  for  which  the  respondents,  relying  upo 
the  before  mentioned  grant,  propose  to  make  no  compenst 
tion.  They  propose,  indeed,  to  pay  the  expense  of  raisin 
the  tracks  of  the  Midland  road  at,  and  at  each  end  of,  th 
crossing,  to  the  grade  of  their  proposed  tracks,  but  do  n( 
recognize  any  liability  to  do  any  more  or  to  pay  any  dan 
ages.  The  mortgagees  are  not,  on  the  case  presentee 
estopped  by  acquiescence.  The  agreements  in  questio 
were  made,  one  on  the  3d  of  April,  1872,  and  the  other  o 
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^'^e  16th  of  October,  in  the  same  year ;  both  with  the  Con- 
'J  Acting  Railway  Compauy. 

The  petitioners  allege  that  the  land  which  the  respond- 
^t\U  propose  to  occupy,  was,  at  or  after  the  date  of  the 
Tiortgage,  the  property  of  the  mortgagors,  and  was  subse- 
quently conveyed  by  them  to  the  Connecting  Railway  Com- 
l>any;  and  that,  by  the  terms  of  the  mortgage,  it  became 
subject  to  the  lien  thereof,  and  was  so  when  the  agreements 
of  April   and  October,  1872,  were   made.      There   is   no 
evidence  that  the  mortgagees  were  even  cognizant  of  the 
existence  of  these  agreements.     Nor  was  the  fact  of  the 
construction  of  the  tunnel  and  its  approaches,  notorious  as 
^^t  was,  notice  to  them  that  the  respondents  were  construct- 
ing the  work  on  the  faith  of  the  agreement  with  the  Con- 
necting Railway  Company.      The  mortgagees  might  well 
have  presumed  that  they  intended  to  obtain  the  right  to 
<^ro88  the  mortgaged  premises  by  means  of  proceedings  for 
Condemnation,  which  would  involve  the  necessity  of  making 
Compensation  for  damages. 

On  the  case  presented,  the  order  to  show  cause  would 
^ot  be  discharged  on  the  ground  of  estoppel.  Nor,  on  the 
<^ther  hand,  would  it  be  just  to  the  respondents  to  adjudge 
the  question  of  their  right  to  the  grant  under  the  agree- 
ments before  mentioned,  on  the  case  as  it  stands.  They 
should  be  made  parties  to  this  suit,  in  order  that  they  may 
have  an  opportunity  to  litigate  the  question  whether  the 
g«int  is  subject  to  the  mortgage  or  not.  The  order  to  show 
^se  will  be  continued,  in  order  to  afford  them  an  oppor- 
^uity  to  meet  this  question.  The  continuance  of  the  ad 
'»Wto  injunction,  however,  will  prevent  the  consummation 
<^f  a  great  and  most  costly  public  enterprise,  and  so  be  pro- 
ductive of  inconvenience  to  the  public.  The  court  is 
therefore  desirous  of  relieving  the  respondents  from  the 
mjnnction,  if  practicable  consistently  with  the  rights  of  the 
petitioners  and  the  mortgagees ;  but  it  will  be  done  only  on 
■Will  terms  as  will  secure  those  rights. 
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The  injunction  will  be  modified,  so  as  to  permit  the 
respondents  to  make  the  proposed  alteration ;  they  paying 
for  the  raising  of  the  track  of  the  Midland  road  where  ren- 
dered necessary  thereby,  and  doing  the  necessary  filling, 
and  giving  bond,  with  sufficient  security,  to  pay  such  dam- 
ages (to  be  ascertained  by  the  court),  including  the  value  of 
the  land  taken,  as  may  be  occasioned  by  the  taking  and 
occupation  of  the  land  with  the  proposed  tracks. 

The  agreement  of  October  provides  for  a  reference  to  the 
chief  engineer  for  the  time  being  of  the  Philadelphia  and 
Reading  Railroad  Company,  in  case  the  parties  shall  be 
unable  to  agree  upon  the  modification,  change,  or  alteration 
of  tracks.  Under  the  circumstances,  the  proposed  altera- 
tions should  be  passed  upon  by  this  court  before  they  are 
made. 

It  follows,  from  what  has  been  said  above,  that  the  cross- 
ing which  it  is  intended  to  authorize  by  the  modification  a 
the  injunction,  must  be  on  such  a  plan  as  that,  when  it  shalU^ 
have  been  made,  and  the  tracks  of  the  Midland  road  shal^l 
have  been  adjusted  thereto  by  the  respondents,  the  use  o^K 
the  Midland  road  and  its  freight  and  drill-yard  will  not  b^E 
rendered  less  convenient  than  it  is  now.     I  am  led  to  pre- 
sume that  such  a  plan  may  readily  be  adopted  from  the  fac^"* 
that  it  appears  that  before  the  filing  of  the  petition,  an 
accommodation,  saving  the  rights  of  the  mortgagees  t^o 
compensation,  was  deemed  practicable  by  the   receivers. 
But  I  am  not  willing,  as  the  case  stands,  to  permit  the 
respondents  to   occupy  the  Midland   property  with   their 
tracks,  without  first  making  compensation,  if  it  cannot  be 
done  without  serious  injury  thereto. 
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George  S.  Coe  and  others,  trustees, 

V. 

The  New  Jersey  Midland  Railway  Company  and  others. 

The  court  will  consider  specific  complaints  of  maladministration 
against  a  receiver,  notwithstanding  the  irregularity  of  the  method  by 
which  they  are  brought  to  its  notice,  e.  g,  by  way  of  petition  under  an 
wder  for  leave  to  answer,  &c.,  in  the  name  of  the  receiver  in  a  fore- 
closure suit. 


Bill  to  foreclose.    Petition  to  remove  receivers. 
-Jfr.  E.  A.  S.  Marty  for  the  petitioners. 
Jfr.  Ashbel  Greeny  for  the  receivers. 

Thb  Chancellor. 

By  an  order  made  in  this  cause,  leave  was  given  to  David 
R  Halstead,  Joseph  Balestier  and  John  J.  Brown  to  put  in 
fop  themselves  and  others,  first  mortgage  bondholders,  in 
the  name  of  Garret  A.  Hobart,  the  receiver  in  insolvency, 
Sttch  answer  in  this  suit  as  they  might  be  advised  to  put  in 
^protect  their  interests.  They  were  also  thereby  authorized 
'^^take  such  further  and  other  proceedings  in  the  future 
induct  of  the  cause,  in  the  name  of  the  receiver,  as  they 
^ight  be  advised  would  be  proper.  Under  that  permission 
^t.  Halstead,  representing  certain  of  the  first  mortgage 
landholders,  has,  in  the  name  of  Mr.  Hobart,  as  receiver, 
Pfeeented  a  petition  praying  the  removal  of  the  receivers 
(Mr.  Hobart  and  Mr.  McCuUoh)  in  this  suit,  and  the 
appointment  of  the  former  as  sole  receiver.  The  ground 
of  the  application  is  mismanagement  of  the  trust.  The 
P^^tition  is  verified  by  the  oaths  of  Mr.  Halstead  and  Mr. 
J^hert,  the  former  stating  that  he  is  the  chairman,  and  the 
'•tter  that  he  is  the  secretary,  of  what  is  called  the  re-organ- 
•rtion  committee  of  the  New  Jersey  Midland  Railway 
.;&ittpany. 
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The  rocoivers  have  answered.  It  is  hardly  necessary  tc 
remark  that  in  granting  the  leave  given  by  the  order  above 
mentioned,  hucIi  a  proceeding  as  this  was  not  contemplated 
That,  however,  is  a  matter  of  but  little  importance.  Th< 
petitioners  are  persons  in  interest  in  this  suit,  and  the  peti 
tion  presents  grave  charges  of  mismanagement  of  the  trus' 
by  the  receivers  which  cannot  fail  to  challenge  the  attentioi 
and  scrutiny  of  the  court.  It  is  due  to  the  receivers,  no  le» 
than  to  the  petitioners  and  the  administration  of  justice 
that  they  should  receive  careful  consideration.  They  ar 
verified  by  the  oaths  of  Messrs.  Halstead  and  Dechert  onl> 
and  the  oaths  are  of  a  general  character.  The  answer  i 
full  and  complete,  replying  to  each  of  the  charges  explicitl 
and  satisfactorily. 

A  careful  examination  of  the  petition  and  answer  lead 
me  to  the  conclusion  that  the  receivers  have,  in  all  th 
matters  which  are  made  the  subject  of  the  charges,  actc* 
fairly  and  judiciously  and  with  due  regard  to  the  interefti 
of  the  trust.  Among  other  things  their  accounts  an 
method  of  book-keeping  are  called  in  question  in  tl' 
petition.  These  matters  have  very  recently  been  submitte 
to  the  examination  of  John  P.  Stockton,  Esq.,  a  master  < 
this  court,  to  whom  .the  accounts  of  the  receivers  wei 
referred.  In  his  report,  dated  the  2d  day  of  Januar 
instant,  he  says  that  the  receivers  submitted  to  him  all  tb 
books  and  vouchers  of  the  company ;  that  his  examinatioi 
was  thorough  and  complete,  and  that  he  finds  the  account 
correct ;  that  the  books  are  properly  kept  and  posted ;  that 
there  is  a  proper  and  sufficient  voucher  signed,  according  to 
the  form  adopted  by  the  receivers,  for  every  expenditure; 
that  all  the  money  received  by  them  has  been  charged  to 
them,  and  that  the  accounts  have  been  kept  with  care  and  in 
a  manner  highly  creditable  to  the  ability  as  well  as  the 
integrity  of  the  receivers  and  their  employes.  It  if 
apparent  from  the  report  that  the  master  has  been  thoroug) 
in  his  investigation.  Mr.  Dechert  was  not  only  present  bu 
took  an  active  part  in  it.     The  receivers,  the  auditor  o 
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accounts,  and  book-keeper,  paymaster,  general  freight  agent 
and  superintendent  were  all  examined.  There  appears  to 
be  no  ground  whatever  for  calling  in  question  the  conduct 
of  the  receivers.  The  petition  will  be  dismissed  with  costs 
to  be  paid  by  Messrs.  Halstead  and  Dechert. 


Abkam  Morris,  administrator  of  John  Britton,  deceased, 

V. 

Charles  Hill  and  others. 

A  common  rumor  that  an  injunction  has  been  dissolved,  will  not 
txcuae  the  breach  of  it. 


Bill  for  injunction.  Attachment  for  contempt  for  breach 
tf  iujunction.  Motion  for  discharge  from  custody  under 
4e  attachment. 

Xr.  Gr,  C.  Beekmariy  for  the  motion. 

Jfr.  C.  jRobbinSy  contra, 

Thb  Chancellor. 

It  appears  by  the  answer  of  the  defendants,  Ainsbro, 
Murdock  and  Hill,  to  the  interrogatories  on  which  they 
l^ve  been  examined,  that  they  have  been  guilty  of  the  con- 
tftffipt  with  which  they  are  charged.     They  seek  to  excuse 
thenaselves  by  alleging  that  they  supposed  that  the  injunc- 
tion had  been  dissolved.     They  say  it  was  currently  stated, 
*w  "general  talk,"  "common  rumor,"  that  it  had  been 
iwnoved,  and  they  regarded  the  fact  that  a  large  number  of 
fOBons  were  oystering  upon  the  complainant's  grounds,  as 
ence  that  the  rumor  was  well  founded.    They  thereupon, 
t  making  inquiry  of  their  counsel,  or  of  any  one  else 
statements  on  the  subject  they  would  have  been 
in  Telying,  entered    upon   the    complainant's 
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grounds,  in  spite  of  the  injunction,  and  took  his  prope 
and  converted  it  to  their  own  use.  They  were  parties 
this  suit,  and  had  answered  therein.  They  had  full  kno 
edge  of  the  existence  of  the  injunction.  It  had  been  d 
served  on  each  of  them,  and  they  admit  that  they  fu 
understood  it.  So  far  from  having  reason  to  suppose  tl 
it  had  been  dissolved,  they  must  have  known,  and  they 
not  deny  that  they  did  know^,  that  the  motion  made 
their  counsel  to  dissolve  it  upon  the  bill  and  their  answ 
was  at  the  last  term  denied  on  the  ground  that  the  case  v 
one  in  which  the  injunction  should  be  retained  until  1 
final  hearing.  Their  conduct  exhibits  a  spirit  of  deton 
nation  to  set  the  mandate  of  the  court  at  defiance.  Tl 
have  not  cleared  themselves  by  their  examination  on  ' 
interrogatories.  They  are  each  adjudged  to  be  guilty 
contempt,  and  vnW  be  committed  accordingly.  They  hi 
been  in  confinement  under  the  attachment  since  the  serv 
of  that  writ  upon  them,  and  I  am  willing  to  take  that  i 
account  infixing  the  punishment.  They  will  be  discharj 
on  payment  of  the  costs  of  the  proceedings  upon  the  c 
tempt,  and  the  fine  of  $1,  for  the  benefit  of  the  state,  wli 
the  statute  makes  it  my  duty  to  impose  on  each  of  the 
In  the  meantime  they  will  stand  committed  to  the  jail 
the  county  of  Monmouth  until  they  shall  pay  those  eoi 
and  respectively  pay  their  fine. 


Robert  K.  Shafto 

v. 
Hannah  L.  Shafto. 

1.  Divorce  for  alleged  impotence  of  the  wife  denied  on  the  merit 

2.  Order  for  inspection  denied  in  consideration  of  the  wife's  age. 

Petition  for  divorce  on  the  ground  of  alleged  impoter 
Motion  for  order  that  defendant  submit  herself  to  inspect 


1  Stew.]  FEBRUARY  TERM,  1877.  35 


Shafto  V.  Shafto. 


Mr.  G,  C.  Beekman^  for  petitioner. 

Mr,  C.  Haight,  for  defendant. 

Tfls  Chancellor. 

The  parties  to  this  suit  were  married  on  the  23d  of  Feb- 
niaiy,  1871,  and  lived  together,  as  man  and  wife,  until  the 
20th  of  July,  1876,  when  the  defendant  left  her  husband's 
house,  in  resentment  at  the  indignity  which  he  had  put  upon 
her  in  giving  to  his  daughter,  by  a  former  marriage,  the  con- 
trol of  the  afiairs  of  the  household,  to  the  exclusion  of  the 
defendant,  and  at  a  false  accusation  (of  a  trivial  sort,  however,) 
which  he  had  made  against  her.  When  she  left  his  house 
he  offered  to  give  her  a  part  of  his  property,  if  she  would 
release  his  estate  from  all  claim  on  account  of  her  dower. 
She  8wears  that  he  then  told  her  that,  if  she  would  not 
accept  that  proposition,  he  would  swear  that  their  marriage 
had  never  been  consummated,  and  that,  in  that  case,  she 
^'ould  get  nothing. 

His  bill  was  not  filed  until  after  he  had  been  sued  for  her 
hoard  by  the  pi.*rson  in  whose  family  she  lived  after  she  left 
him.  After  she  had  left  his  house  as  before  mentioned, 
his  son  went  to  see  her  and  endeavored  to  induce  her  to 
^turn,  promising  that,  if  she  would  do  so,  she  should  be 
^•instated  in  her  position  in  the  household.  She  refused, 
hecanse  of  her  husband's  conduct  towards  her,  which  had 
hcen  the  cause  of  their  separation.  When  they  were  mar- 
ked he  was  in  his  sixtieth  year,  and  she  was  sixty-three. 
He  is,  therefore,  at  this  time,  in  his  sixty-sixth  year,  and  she 
te  sixty-nine.  They  lived  together  as  husband  and  wife  for 
Dearly  five  years  and  a  half,  and  they  separated  on  account 
of  domestic  difliculties  in  no  wise  connected  with  the  alleged 
pound  of  divorce.  While  he,  on  the  one  hand,  swears  that 
«  was  never  able  to  consummate  the  marriage,  by  reason  of 
Jfkfwcal  obstruction  rendering  her  incapable  of  connubial 
urse,  she,  on  the  other  hand,  explicitly  swears,  not 
to  her  capability  in  that  respect,  but  that  such  inter- 
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course  took  place,  at  the  will  of  the  petitioner,  almost  from 
the  date  of  their  marriage.     She  narrates,  also,  the  circum- 
stances in  regard  to  their  intercourse,  none  of  which  are 
denied  by  the  petitioner.     He  made  no  complaint  of  her 
incapability  to  any  one.     It  is  true,  he  says  he  thinks  be 
made  complaint  on  the  subject  to  one  of  his  sons,  almost 
two  years  ago,  but  he  does  not  say  to  which  one,  nor  ib 
there  any  evidence  that  such  was  the  fact.     His  testimony 
as  to  her  incapacity  is  fully  met,  to  say  the  least  of  it,  by 
her  testimony  to  the  contrary.     It  appears,  as  before  stated, 
that  their  separation  was  not  in  any  wise  caused  by  hec 
alleged  incapacity  for  marital  intercourse,  and  that  if  sh^ 
had  been  willing  to  be  reconciled  to  him  he  would  hav^e 
received  her  again   as  his  wife.     His   delay  in  applyio 
to  this  court  for  a  year  and  a  half  after  the  act  allowin. 
divorce  for  the  cause  of  impotence  went  into  effect,  aa^ 
the  fact  that  he  only  made  application  after  she  left  hincx 
and  he  had  been  sued  for  her  board,  are  of  themselv^^ 
strong  reasons  for  denying  the  relief  he  seeks.     On  tb.^ 
testimony,  as  it  stands,  he  is  not  entitled  to  a  divorce,  arm<3 
the  question  is,  whether  the  court  will  require  her  to  su'b- 
mit  herself  to  an  examination.     When  she  was  married  sbe 
was  of  advanced  age,  and  she  is  now  nearly  to  the  limit  of 
life.     Under  such  circumstances  as  this  case  presents,  an 
inspection  will  not  be  ordered.     Shelford  on  Marr.  and  Dw. 
211 ;  2  Bishop  on  Marr.  and  Dk,  §  584.     "  K,"  says  Sir  Wit 
liam  Scott,  in  Biiggs  v.  Morgan^  3  PhlU.  325,  "  there  is  jiwt 
reason,  either  to  suspect  the  truth  of  the  statement,  or  to 
think  the  injury  inconsiderable,  the  court  will  hesitate  befoie   i 
it  descends  to  modes  of  proof  which  are  painful.    The  age  is 
entitled  to  great  consideration.    The  injury  is  very  different 
from  that  which  may  occur  in  an  earlier  period  of  life,  at  % 
time  of  life  when  the  passions  arc  subdued  and  the  marriage  is 
contracted  only  for  comfortable  society.    The  exposure,  ako, 
of  the  person,  at  an  advanced  stage  of  life,  may  be  felt  with 
greater  abhorrence,  and  complied  with  with  more  reluctance, 
than  in  the  case  of  a  younger  person."    The  motion  is  denied* 
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J.  Alexander  Fulton 

V. 

Edward  S.  Golden. 

Deposition   taken  in  another  state  in   behalf  of  complainant,  on 

noUce, suppressed,  because  the  witness,  who  was  the  defendant,  refused 

to  answer  some  of  the  complainant's  questions,  though   they  were 

proper;  introduced  impertinent  matter  in  his  own  favor  in  his  answert^ 

to  others,  among  which  matter  were  the  contents  of  papers,  the  origi- 

nils,  or  even  copies  of  which,  he  refused  to  produce,  declaring  that  he 

*oald  reserve  them  until  he  should  offer  testimony  in  his  own  behalf; 

•fid  refused,  after  due  demand  and  notice,  to  produce  the  partnership 

uoob  in  his  possession ;  the  suit  being  between  partners  for  an  account 

^  partnership  transactions,  and  the  production  thereof  being  required 

for  the  purposes  of  the  examination. 


Bill  for  account.     Motion  to  suppress  depositions,  &c. 

Mr.  FuJUony  in  pro.  pers. 

Hr,  Edward  T.  Green,  for  defendant. 

Thk  Chancellor. 

The  parties  to  this  suit  were  formerly  partners  as  attor- 
^^ys  and  counselors-at-law,  in  the  state  of  Pennsylvania, 
*nd  this  suit  is  brought  for  an  account  of  the  partnership 
^rnhigs.  The  complainant  and  defendant  both  reside  out  of 
Restate.  The  complainant,  under  the  provisions  of  the  38th 
•^on  of  the  "  act  concerning  evidence  "  (Rev.  p.  384),  took 
4e  deposition  of  the  defendant.  After  the  deposition  had 
'^n  taken,  the  defendant  formally  refused  to  sign  it,  except 
**  condition  that  he  should  be  permitted  to  read  it  over,  and 
^■•ke  any  corrections  that  might  appear  to  be  necessary, 
that  the  complainant  would  sign  a  paper  directing  the 
assioner  to  send  the  deposition  to  the  clerk  of  this 
to  be  filed  in  the  cause.    It  does  not  appear  that  the 
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defendant  was  required,  or  requested,  to  sign  the  depositic 
before  reading  it  over  and  making  such  corrections  £ 
might  be  proper.  It  appears  that,  aft^r  he  had  read  it  ove 
and  made  all  the  corrections  he  saw  fit  to  make,  he  stil 
refused  to  sign,  unless  the  complainant  would  sign  thi 
stipulations  before  mentioned. 

The  complainant,  in  answer  to  the  demand  for  the  stipu 
lation,  replied,  in  substance,  that  he  intended  to  act  accord 
ing  to  law  in  the  matter.  A  motion  was  made  in  this  court 
by  the  defendant,  after  the  examination  was  closed,  an( 
before  the  deposition  was  signed,  for  an  order  requiring  th 
complainant  to  deliver  the  deposition,  then  said  to  be  in  hi 
hands,  to  the  commissioner,  to  the  end  that  it  might  b 
signed  by  the  defendant  and  then  forwarded  by  the  commit 
sioner  to  this  court.  The  motion  was  granted,  with  costf 
and  the  defendant  then  signed  the  deposition,  and  it  wa 
forwarded  to  this  court  and  filed. 

The  complainant  now  moves  to  suppress  the  depositioi 
on  the  ground  that  the  defendant  refused  to  produce  th 
partnership  books  in  the  examination,  although  required  1 
do  so  by  written  notice ;  that  he  refused  to  answer  som 
material  questions,  and  replied  to  others  evasively  ;  that  h 
refused  to  produce,  in  the  examination,  a  paper  referred  t< 
by  him  in  his  examination,  or  to  furnish  a  copy  thereof  fo 
use  on  the  examination,  and  that  in  his  answers  to  interrog 
atories  he  made  scandalous  and  impertinent  statement* 
The  motion  is  based  upon  the  conviction  that  the  defendan 
intends  to  use  the  depositions  on  the  hearing.  There  i 
matter  in  these  depositions,  by  way  of  answer  to  the  con 
plainant's  questions,  though  not  responsive  thereto,  whic 
the  defendant  has  introduced  manifestly  for  the  purpose  < 
bringing  the  subject  matters  of  his  defence  in  that  wi 
before  the  court,  and  a  considerable  amount  of  testimony 
like  character,  and  for  the  like  purpose,  was  given  by  hi 
on  cross-examination.  There  is  much  scandalous  matter 
his  answers.  He  refused  to  answer  some  of  the  coi 
plainant's   questions,  though   they   were    proper,    and 
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Vias  answered  other  proper  questions  of  the  complainant 
evasively.  He  made  reference,  in  his  answers,  to  a  paper 
signed  by  the  complainant,  and  also  to  another  paper,  both 
of  which  he  alleged  were  in  his  possession,  but  refused  to 
produce  them  or  a  copy  of  them,  though  testifying  to  their 
contents.  He  expressly  reserved  them  until  he  should  enter 
upon  his  proofs.  He  refused  unreasonably,  and  after  writ- 
ten notice,  to  produce  the  partnership  books  which  were  in 
bis  possession,  and  which  were  very  material  to  the  com- 
plainant in  the  examination.  These  facts  are  sufiBcient  to 
induce  the  court,  in  the  exercise  of  its  discretion  (Broion  v. 
BuUJjty^  1  McCart  294),  to  suppress  the  depositions.  It  is 
quite  probable  that  the  defendant's ,  opinion,  expressed  by 
him  in  the  deposition,  that  the  examination  was  merely 
experimental,  and  his  supposition  that  it  was  entirely 
optional  with  the  complainant  to  file  the  deposition  or  not, 
^ere  the  occasion,  to  a  certain  extent  at  least,  of  the  objec- 
tionable refusals  to  answer,  and  to  produce  the  books  and 
papers.  In  justice  to  both  parties,  the  deposition  should  be 
suppressed.  The  motion  will,  therefore,  be  granted,  with 
costs.  The  record  of  the  deposition  which  was  not  before 
n>e  on  the  former  motion  (which  was,  as  before  stated,  that 
the  complainant  deliver  the  deposition  then  in  his  hands  to 
the  commissioner,  to  be  signed  by  the  defendant  and  for- 
warded by  the  commissioner  to  this  court),  shows  that  the 
defendant's  conduct,  in  refusing  to  sign  the  deposition,  and 
in  answering  the  interrogatories,  was  not  such  as  to  entitle 
him  to  costs  of  that  motion.  So  much  of  the  order  made 
^  that  motion  as  gives  costs  will  be  vacated. 
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Jacob  Wycoff,  executor  of  Mary  Combs,  deceased, 

i\ 
Samuel  H.  Combs  and  others. 

The  question  whether  the  mortgagee  should,  in  a  suit  for  foreclosure 
of  the  mortgage,  account  for  rents  and  profits  of  the  mortgaged  prem- 
ises, should  be  raised  in  the  pleadings.  If  not  so  raised,  the  master, 
under  an  order  of  reference,  ought  not,  at  least  in  the  absence  of 
special  directions,  to  entertain  it. 


Bill  to  foreclose.    Master's  report,  and  exceptions  thereto. 
Mr.  J.  Wilson,  for  the  exceptant. 
Dr.  J.  B.  James,  in  pro.  pers. 

The  Chancellor. 

The  executor  of  the  last  will  and  testament  of  Mary 
Combs,  deceased,  filed  a  bill  to  foreclose  a  mortgage,  for 
$700  with  interest,  given  by  the  testatrix  and  her  husband, 
on  premises  belonging  to  the  latter,  in  Mercer  county,  to 
John  H.  Coleman,  on  the  16th  of  September,  1857,  and 
assigned  by  him  to  the  testatrix  on  the  same  day.  The 
husband  of  the  latter  died  intestate,  in  the  latter  part  of  the 
year  1861.  She  survived  him,  and  died  in  December,  1874. 
She,  with  two  of  his  children,  is  said  to  have  occupied  the 
mortgaged  premises  after  her  husband's  death.  The  defend- 
ants are  his  heirs-at-law,  and  the  husband  of  a  deceased 
daughter,  and  the  husband  of  one  of  his  surviving  daughters. 
None  of  the  defendants  answered.  A  decree  pro  confesso 
was  accordingly  entered,  with  a  reference  to  a  master,  to 
take  and  state  an  account  of  the  amount  due  to  the  com- 
plainant, for  principal  and  interest,  upon  his  mortgage.  The 
master  credited  on  the  mortgage  one-third  of  the  interest, 
in  consideration  of  the  before  mentioned  occupation  of  the 
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mortgaged   premises    by    the   widow.      The    complainant 
excepted  to  the  report,  on  the  ground  that  the  credit  ought 
not  to  have  been  given,  and  that  the  witnesses  by  whose 
testimony  it  was  established  were  incompetent.     The  evi- 
dence taken  by  the  master  shows  that  the  testatrix,  with 
two  of  the  defendants,  a  son  and  daughter  of  her  husband, 
lived  on  the  mortgaged  premises  from  the  time  of  her  hus- 
band's death  up  to  the  time  of  her  own  decease,  and  that 
they   three,  living  together  as  one  family  there,  had  the 
benefit  of  all  the   products  of  the  property.      She  never 
demanded  or  received  any  payment  on  the  mortgage.     The 
master  appears  to  have  been  of  opinion  that  although  her 
dower  was  never  set  off  to  her,  yet  there  was  what  should 
be  regarded  as  an  equitable  assignment  of  it,  and  she  was, 
therefore,  chargeable  with  one-third  of  the  interest  on  the 
mortgage,  or,  that  she  was  chargeable  with  such  one-third 
as  mortgagee  in  possession.     He  erred  in  giving  the  credit. 
The  order  of  reference  did  not  authorize  him  to  charge  the 
complainant  with  any  portion  of  the  interest,  or  to  disallow 
it  on  account  of  any  legdl  or  equitable  liability  or  obligation 
on  the  part  of  the  testatrix  in  reference  to  the  mortgage. 
It  merely  directed  him  to  ascertain  and  report  the  amount 
due.     The  master  should  have   confined   himself,   in  his 
inquiry,  to  the  directions  of  the  order  of  reference.    Stomig- 
tan  Savings  Bank  v.  Diztns^  2  McCart,  31.    Whether  a  deduc- 
tion  should  be  made  from  the  interest  accrued  on  the 
mortgage,  by  reason  of  any  occupation  of  the  mortgaged 
premises,  or  any  part  thereof,  by  the  testatrix,  is  a  ques- 
tion which   was  not  raised  in   the  cause,   and,  therefore, 
was  improperly  reported  upon  by  the  master.     Gordon  v. 
Hobart,  2  Story's  Rep.  260.     It  should  have  been  raised  in 
the  pleadings,  to  the  end  that  an  adjudication  might  have 
been  had  upon  it.     Onderdonk  v.  Gray,  4  C.  E.  Gr,  63,  66. 
Although,  in  Moore  v.  De  Graw,  1  Hal.  Ch.  346,  the  question 
M  to  whether  the  mortgagee  in  possession  should  not  be 
cbarged  with  rents  and  profits  of  the  mortgaged  premises, 
*M  not  raised  on  the  pleadings,  but  after  decree  on  motion 
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and  affidavits,  the  subject  was,  nevertheless,  adjudicated 
upon  by  the  court,  who  instructed  the  master  to  charge  the 
complainant  with  the  rents.  But,  further,  all  the  witnesses 
sworn  and  examined,  on  the  part  of  the  defendants,  before 
the  master,  were  defendants  themselves.  They  were  clearly 
incompetent  witnesses  in  their  own  behalf.  The  complainaot 
sued  in  a  representative  capacity.  He  did  not  elect  to  make 
them  witnesses.  He  was  not  called  as  a  witness  in  his  own 
behalf.  Bev.  p.  383,  §  34.  Shepherd's  executiix  v.  McClainj  S  C. 
E.  Gr.  128.  Hartman  v.  Alden's  executrix^  5  Vr.  622.  Walker 
V.  HilVs  executor^  7  C.  E.  Ghr,  513.  The  exceptions  will  be 
allowed,  and  the  report  will  be  corrected  by  striking  out 
the  deduction  of  $169.97.  The  amount  due  at  the  date  of 
the  report  was  $1,479.57.  The  complainant  is  entitled  to 
costs. 


The  Freehold  Mutual  Loan  Association 

V. 

Stewart  Brown  and  others. 

1.  Rule  1,  re<iuiring  "that  every  bill  shall  be  signed  by  counsel,'* 
does  not  extend  to  answers. 

2.  An  answer  signed  by  a  solicitor  will  not  be  taken  from  the  files 
because  not  signed  by  counsel. 

Motion  to  take  answer  off  the  files. 
Mr.  C.  Robbins^  for  the  motion. 

The  Chancellor. 

The  complainant  moves  to  take  the  answer  from  the  files, 
on  the  ground  of  irregularity,  because  it  is  not  signed  by 
counsel.  It  is  signed  by  the  defendant's  solicitor.  By  the 
practice  of  the  English  court  of  chancery,  the  signature  of 
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counsel  is  necessary.     It  is  not  so  by  ours.     Rule  1  directs 
that  all  bills  and  answers,  and  other  proceedings  intended 
to  be  filed,  shall  be  fairly  and  legibly  written;  and  that 
every  bill  shall  be  signed  by  counsel.    This  rule,  which  was 
established  on  the  21st  of  May,  1822,  has  been  supposed  to 
authorize,  by  inference,  the  practice  of  filing  answers  not 
signed  by  counsel,  though  signed  by  solicitor.     The  rules 
contain  no  direction  that  answers  shall  be  signed  by  counsel. 
The  chancery  act  is  silent  on  the  subject.     Under  the  sup- 
posed sanction  of  the  rule,  the  practice  of  filing  answers 
not  signed  by  counsel  has  existed  for  very  many  years,  and 
at  no  time  has  any  question  been  made,  as  far  as  appears  or 
is  known  by  reports  or  tradition,  of  its  correctness.    In  point 
of  fact,  the  great  majority  of  answers  are  signed  by  counsel, 
the  solicitors  being  also  of  the  degree  of  counselor,  and 
signing  in  both  capacities ;  but  they  are  often  signed  only 
by  solicitors  who  are  not  counselors. 

While  the  same  reason  exists  for  requiring  the  signature 
of  counsel  to  an  answer  as  to  a  bill,  yet  the  rule  appears, 
and  has  been  understood,  to  discriminate  between  them. 
The  motion  will  be  denied. 


The  First  National  Bank  of  Freehold 

V. 

Gilbert  H.  Irons  and  others. 

Fraud  will  not  be  inferred  from  circumstances  which  merely  indicate 
unusual  generosity. 


Creditor's  bill.    On  final  hearing  on  pleadings  and  proofs. 

Jfr.  W.  H.  Vredenburghy  for  complainants. 

Mr.  J.  X  Ebf  and  Mr.  Joel  Parker ^  for  defendants. 
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The  Chancellor. 

The  complainants,  on  the  29th  of  November,  1875,  recov 
ered  a  judgment  against  the  defendant,  Gilbert  H.  Irons,  ij 
the  supreme  court  of  this  state,  for  $912.55,  in  an  action  o 
assumpsit.  They  subsequently  issued  execution  thereoi 
against  the  defendant's  goods  and  lands,  which  was  returnee 
wholly  unsatisfied.  They  thereupon  filed  their  bill  of  com 
plaint  against  him  and  his  wife,  and  William  M.  Smith  and 
Royal  L.  Wolcott,  to  subject  to  the  payment  of  their  judg- 
ment certain  goods  and  chattels  which,  they  allege,  belong 
to  Irons,  but  which,  at  the  filing  of  the  bill,  were  in  the 
hands  of  his  wife  or  of  the  other  defendants,  or  one  of  them. 
The  complainants'  debt  was  contracted  by  Irons,  between 
the  8th  of  December,  1874,  and  the  13th  of  February  fol- 
lowing, and  was  for  money  lent  by  them  to  him  in  discount- 
ing notes  for  him  in  the  regular  course  of  their  banking 
business.  Irons  then  was  the  keeper  of  a  country  store  at 
Smithburgh,  a  village  in  the  county  of  Monmouth.  His 
store  was  in  a  building  owned  by  the  defendant,  Smith, 
whose  tenant  he  was,  and  had  been  since  April  1st,  1874. 
On  the  23d  of  February,  1875,  Irons  sold  to  Smith  what  ifl 
called,  in  the  testimony,  his  "  outside  property,"  consisting 
of  two  horses,  a  small  carriage,  three  wagons,  a  sulky,  two 
sets  of  single  harness  and  a  set  of  a  double  harness,  a  cow, 
a  lot  of  marl  (12,983  bushels),  and  a  lot  of  pine  boards,  fot 
the  consideration  of  $1,965.56.  Two  days  afterwards  he 
sold  to  Smith  his  entire  stock  of  goods  and  his  store  fixture^ 
for  $1,800.  Smith,  from  that  time,  carried  on  the  busineflt 
of  the  store  himself,  until  the  3d  of  April  following,  wher 
he  sold  the  goods  then  in  the  store,  and  the  fixtures,  to  th< 
defendant,  Wolcott,  for  $2,100.  The  latter  carried  on  th< 
business,  employing  Irons  as  his  clerk,  until  the  8th  of  Ma; 
following,  when  he  transferred  the  stock  and  fixtures  i 
Irons's  wife,  and  the  business  has  since  then  been  carried  oi 
in  her  name  by  her  husband. 

The  complainants  insist  that  both  of  the  transfers  mad 
to  Smith  were  fraudulent,  and   designed  to  protect  tl 
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)perty  from  the  creditors  of  Irons,  who  was  then  insol- 
it.  It  appears  that  Irons  wa«,  indeed,  indebted  to  a  very 
isiderable  amount  at  that  time,  much  beyond  his  ability 
paj.  Judgments  to  the  amount  of  $1,747  were  subse- 
'Dtly  recovered  against  him  for  debts  then  existing, 
lading  that  of  the  complainants.  But  while  it  is  true 
t  such  was  the  condition  of  Irons's  afeirs,  it  does  not 
ear  that  Smith  was  in  any  wise  aware  of  it.  On  the 
IT  hand,  he  swears  (and  he  is  not  contradicted)  that  he 
endorsed  for  Irons  twice,  but  was  not  acquainted  with 
business ;  that  Irons  seemed  to  be  "  going  along  very 
fly,"  as  far  as  he  knew  ;  that  he  supposes  Irons  met  the 
if  which  he  had  endorsed  for  him,  since  he  never  heard 
1  it  afterwards ;  that  he  bought  the  property  sold  to  him 
the  23d  of  February,  in  order  to  assist  Irons ;  that  the 
jr  told  him  he  was  somewhat  in  debt,  but  had  property 
igh  to  pay  three  dollars  for  every  one  which  he  owed, 
had  "  got  his  stock  into  marl  and  boards  so  much  that 
•amped  him  up,  and  if  he  could  get  any  one  to  take  them 
his  hands  he  could  go  ahead,  and  have  $600  ahead  in 
k,  and  could  go  right  along."  The  evidence  is,  that 
th  paid  a  fair  price  for  all  the  goods  he  bought  at  the 
.  Irons  and  he  disagreed  as  to  the  value  of  the  horses, 
the  matter  was  referred  to  one  John  C.  Lefferson,  by 
)m  the  price  was  fixed.  He  paid  for  the  property 
•56.56,  of  which  $39d.32  were  paid  in  cash  at  the  time 
iale,  and  for  $1,200  of  the  price  he  then  gave  him  his 
e,  payable  at  the  complainants'  banking  house  in  three 
aths  from  its  date.  When  that  note  matured,  he  paid 
0  of  its  amount,  and  gave  his  note  for  the  balance,  pay- 
B  in  three  months,  which  he  paid  when  it  fell  due.  He 
4  the  balance  of  the  price  by  paying  oiF  for  Irons  two  of 
latter's  notes,  one  held  by  LeiFerson,  for  $200,  and  the 
It  by  R.  S.  Strickland,  for  $174.24.  The  note  for  $1,200 
ifiscounted  by  the  complainants  for  Irons  (the  next  day 
jjMfc  was  given,  it  would  seem  from  the  evidence),  and 
bj^oeeds  were  immediately  applied  by  them  to  paper 
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which  they  held,  on  which  he  was  liable  to  them.  Some  o 
it  had  matured,  and  some  was  not  yet  due.  He  then  agaii 
went  to  Smith,  and,  as  the  latter  says,  told  him  that  he  wa 
in  as  much  trouble  as  before  ;  that  he  had  gone  to  Freehol< 
to  "  deposit "  the  note  and  some  money,  and  that  the  pre« 
ident  of  the  bank  "  had  gone  back  on  him."  On  Smith' 
asking  him  what  the  president  had  done,  he  pulled  ou 
some  papers,  and  said  the  president  had  "  charged  u] 
paper ;  some  that  was  due,  and  some  that  was  not  due,  til 
he  swallowed  up  all  the  money  he  had  taken  down ;"  and 
he  added,  that  he  did  not  know  what  he  was  to  do ;  tha 
the  president,  contrary  to  his  promises,  would  not  discoun 
his  paper  any  more ;  that  his  store  was  run  down,  and  thai 
if  they  would  not  discount  his  paper  he  wanted  to  get  out 
of  the  business,  and  wished  to  sell  out  and  settle  up ;  that 
he  had  paper  enough  to  pay  two  dollars  for  every  one  he 
owed,  but  if  he  could  not  obtain  discounts  he  could  notfiB 
up  his  store.  He  asked  Smith  to  buy  the  stock  and  fixtures. 
The  latter  hesitated,  and  held  the  matter  under  considera- 
tion for  a  day,  and  then  concluded  to  purchase  them,  and 
did  so  on  the  25th  of  February. 

It  appears  that  the  stock  and  fixtures  were  carefully 
inventoried  and  appraised  by  two  impartial  appraisers.  The 
prices  seem  to  have  been  fair.  The  inventory  and  appraise- 
ment were  attiiched  to  the  bill  of  sale.  The  amount  of  the 
appraisement  was  $1,830.  Smith,  objecting  that  some  of 
the  goods  would  not  sell  for  the  price  at  which  they  had 
been  appraised,  offered  $1,800  for  the  stock  and  fixtures,  in 
three  equal  instalments,  at  three,  six,  and  nine  months,  fi« 
which  he  would  give  two  notes.  The  proposition  wat 
accepted,  and  the  sale  was  made  and  the  notes  were  ^veiu 
Smith  says  that  he  would  not  have  bought  the  gooda  if 
the  store  had  not  been  in  his  own  building ;  that,  when  h» 
purchased,  he  expected  to  keep  the  store  himself,  and  did 
not  expect  to  let  Irons  or  his  wife  have  it ;  and  that  there 
was  no  agreement  that  they  should  have  it  again.  He  did^ 
in  fact,  carry  on  the  business  in  the  store  in  his  own  name 
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for  fire  weeks,  employing  a  clerk  who  had  been  in  the 
employ  of  Irons  there.  He  added  to  the  store,  in  that  time, 
stock  to  the  value  of  $300,  besides  supplying  the  place  of 
what  was  sold  by  retail.  He  sold  the  stock  and  fixtures  to 
the  defendant,  Wolcott,  on  the  3d  of  March  following,  for 
12,100,  of  which  J300  were  paid  in  cash  and  the  balance  by 
the  return  to  him  of  two  notes  for  $1,800  given  to  Irons, 
but  by  the  latter  transferred  to  Charles  Allen,  who  then 
held  them.  These  were  the  notes  given  by  Smith  to  Irons, 
on  account  of  the  price  of  the  stock  and  fixtures.  Soon 
after  receiving  them  from  Smith,  Irons  transferred  them  to 
Allen,  as  consideration  for  the  conveyance  by  the  latter,  as 
executor,  to  him,  of  a  small  farm  (on  which  was  a  dwelling 
house)  in  Pennsylvania.  When  Wolcott  (who  was  a  friend 
of  Irons)  applied  to  Smith  to  purchase  the  stock  and  fix- 
tures, the  latter  fixed  the  price  at  $2,000.  The  former 
•greed  to  purchase  them  at  that  price,  and  offered  to  pay 
1600  of  the  purchase  money  in  cash,  and  to  give  his  notes, 
payable  in  fifteen  days  at  his  office  in  the  city  of  New  York, 
for  the  balance.  Smith  declined  to  take  the  notes,  and 
Wolcott  then  enquired  if  he  would  accept  the  notes  held 
ky  Allen.  Smith  agreed  to  do  so,  and  Wolcott  purchased 
the  notes  of  Allen  at  their  face  value,  after  deducting  dis- 
count, and  paid  him  in  cash  $300,  and  gave  him  his  note 
for  the  balance,  about  $1,400,  which,  in  a  few  weeks  after- 
wards, he  paid  to  him  in  cash  in  the  city  of  New  York. 
On  the  8th  of  May  following,  Wolcott,  who  from  the  time 
of  the  purchase  had  carried  on  the  business  in  his  ow^n 
^me,  employing  Irons  as  his  clerk,  transferred  the  prop- 
^  to  Mrs.  Irons.  The  bill  of  sale  from  him  to  her  for  it, 
expressed,  as  consideration,  the  sum  of  one  dollar  and  his 
goodwill  and  friendship  towards  and  for  her.  The  farm 
thich  was  conveyed  by  Allen  to  Irons,  was  afterwards  re- 
iveyed  by  the  latter  to  the  former  for  the  consideration 
|1,&36.36,  which  was  made  up  and  paid  by  notes,  amount- 
with  interest,  to  $1,417.34,  given  by  Irons,  and  out- 
wbich  had  been  bought  up  by  Allen,  and  the 
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amount,  $119.02,  of  a  note  endorsed  by  Allen  for  Irons,  am 
paid  by  the  former. 

In  the  transactions  above  detailed,  there  is  nothing  tc 
implicate  either  Smith  or  Wolcott  in  any  design  to  protecl 
from  the  creditors  of  Irons,  the  property  transferred  tc 
them.  Both  paid  a  fair  price  for  the  property  purchased 
The  money  paid  by  Smith  on  the  first  purchase,  was  al 
once  applied  to  the  payment  of  Irons's  debts,  except  a  small 
amount  used  in  the  support  of  Irons's  family.  That  whicl 
was  paid  on  the  second  purchase,  appears  also  to  have  beeD 
fully  applied  in  like  manner.  Smith  knew,  indeed,  thai 
Irons  was  embarrassed,  and  was  desirous  of  selling  hit 
property,  but  he  does  not  appear  to  have  been  actuated  bj 
any  design  to  cover  up  or  protect  the  property  from  Irons'i 
creditors.  That  Irons  did  not  tell  him  the  truth  in  regart 
to  his  financial  condition,  is  a  fact  of  no  importance.  Ai 
to  Wolcott,  he  seems  to  have  been  actuated  by  motives  o 
friendship  merely.  He  paid  the  purchase  money  of  th( 
stock  and  fixtures  with  his  own  funds,  and  it  appears  tha* 
he  was  abundantly  able  to  do  so  generous  an  act  as  tha 
which  he  claims  to  have  done  in  this  instance.  He  was  tht 
ownerofunincumbered  property  tothe  value  of  about$75,000 

and  had  from  his  business  (the  sale  of  patent  medicines  o 
which  he  was  the  proprietor)  an  income  of  about  $10,000  J 
year.  Between  him  and  his  wife,  and  Irons  and  his  wife 
there  was  a  close  intimacy  of  long  standing.  Irons  ha< 
materially  assisted  him  in  bringing  his  medicines  to  popula 
notice,  and  so  in  laying  the  foundation  of  his  fortune 
They  visited  each  other  regularly  at  stated  times.  Aftc 
Irons  had  sold  out  the  store  to  Smith,  Wolcott  came  to  ae 
him,  and  found  Mrs.  Irons  confined  to  her  bed  by  sever 
illness,  and  her  husband  without  means  of  supporting  th 
familv,  which  included  their  four  little  children.  Wolcot 
was  desirous  of  assisting  them  to  the  means  of  a  livelihooc 
and  expressed  his  intention  to  buy  the  store  and  give  it  t 
Mrs.  Irons,  in  case  she  should  recover.  He  executed  hi 
design.     The  bill  of  sale  from  him  to  Mrs.  Irons  contaiz 
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evidence  of  the  fairness  of  his  conduct.  It  expresses  its 
consideration  truly.  In  the  whole  transaction  there  appears 
no  evidence  of  any  attempt  at  concealment,  nor  of  any 
illegitimate  or  sinister  purpose  on  his  part.  The  complain- 
ants'case,  as  to  him,  rests  wholly  on  a  suspicion  which  owes 
its  origin  to  incredulousness  of  the  existence  of  a  friendship 
which  could  bestow,  even  though  it  be  out  of  its  abundance, 
80  large  a  gift  upon  a  destitute  and  suffering  family.  Such 
friendship  is  rare,  indeed,  but  happily  it  is  not  so  rare  as  to 
chaUenge  absolute  disbelief  of  its  existence.  Wolcott 
swears  that  he  paid  the  money  to  Allen,  and  the  latter  cor- 
roborates his  statement.  He  swears  that  it  was  his  own 
money,  in  no  wise  derived  from  Irons  or  his  property,  and 
that  it  has  never  been  repaid.  He  has  answered  fiilly  and 
fiatisfiictorily  all  the  interrogatories  which,  by  the  bill,  he 
was  required  to  answer  on  oath.  He  is  not  impeached  or 
contradicted  in  any  way.  Smith,  too,  stands  wholly  uncon- 
tradicted and  unimpeached. 
The  bill  will  be  dismissed,  with  costs. 


Theodore  F.  Randolph  and  others,  trustees,  &c., 

V. 

The  New  Jersey  West  Line  Railroad  Company. 

1.  A  mortgage  deed  to  trustees  for  bondholders,  from  which  words 
I  ^  inheritance  have  been  inadvertently  omitted,  will  be  reformed  as 
*Nnst  subsequent  encumbrancers  and  purchasers  with  notice. 

^  Whether  a  fee  is  intended  to  pass  or  not,  by  a  trust  deed,  may  be 
from  its  provisions,  in  the  absence  of  words  of  inheritance. 
[  ^  Where  the  mortgage  has  been  recorded  in  full,  and  its  provisions 
that  the  trustees  should  have  an  estate  in  fee  simple  in  order  to 
them,  the  record  is  notice  that  the  mortgage  was  intended  to 
iftfee. 

^Ifhete  a  nulroad  company  mortgaged  its  main  line  of  railroad 
**•  eastern  terminus  thereof,  at  the  city  of  Newark,  westerly, 

4 


50  FEBRUARY  TERM,  1877.  [28  & 

Randolph  v.  N.  J.  West  Line  R.  R.  C6. 

•crrf*-*  th*r  ^UUf  of  New  Jersey,  to  the  western  terminus  of  the  railro»' 
at  th^;  F^nniiylvania  state  line,  and  the  lands  for  said  main  line  aK 
the  franchi.MM  acfuired  and  to  be  acquired,  pertaining  to  said  m^ 
line.  IMI,  that  it  does  not  embrace  lands  and  franchises  acquired  1 
and  under  a  sulMer|uent  act  of  the  legislature  authorizing  an  extensi4 
of  the  road  from  Newark,  easterly,  to  the  Iludson  river. 


Bill  U)  foreclose.  On  iinal  hearing  on  pleadings  ar 
proofs. 

Mr.  Flavel  McGee^  for  complainants. 

Mr.  W.  Z.  Tjamed,  of  New  York,  for  the  executors  c 
Beekman. 

Mr.  T.  N.  Mc  Carter y  for  Asa  Packer. 

The  Chancellor. 

The  questions  j)resente(l  for  determination  on  the  hearin| 
were,  whether  the  complainants'  mortgage,  which  is  with 
out  words  of  inheritance,  should  be  reformed  as  against  th< 
judgment  creditors  of  the  company ;  as  to  whether  it  cover 
the  land  purchased  from  the  state  and  conveyed  to  tb 
company  after  the  mortgage  was  made,  and  the  franchise 
obtained  by  the  act  of  1872 ;  and  whether  it  is  entitled  t 
priority  over  the  judgments,  as  to  the  goods  and  chattels  o 
the  company  thereby  mortgaged,  seeing  that  it  was  not  file 
as  a  mortgage  of  chattels  according  to  the  provisions  of  th 
act  "  concerning  chattel  mortgages."     Bee.  p.  708. 

The  mortgage  of  the  complainants  was  given  to  them,  a 
trustees,  to  secure  the  payment  of  bonds  to  be  issued  by  th 
New  Jersey  West  Line  Railroad  Company,  to  the  amooi 
of  $3,000,000.  The  evidence  is  clear  that,  when  that  moi 
gage  was  made,  it  was  the  intention  of  the  company  ^ 
make,  and  the  expectation  of  the  complainants  to  receive, 
mortgage  in  fee  as  to  the  real  property,  and  unlimitf 
(except  by  the  duration  of  the  franchises  themselves)  in  t» 
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franchises  thereby  mortgaged.  The  habendum  of  the  mort- 
gage is  to  the  trustees,  as  joint-tenants,  and  not  as  tenants 
iu  common,  and  to  the  survivors  of  them,  and  their  suc- 
cessors and  assigns,  as  joint-tenants,  and  not  as  tenants  in 
common  as  aforesaid,  to  the  only  proper  use,  benefit  and 
behoof  of  the  trustees,  and  the  survivor  of  them,  and  their 
successors  and  assigns,  as  joint-tenants,  and  not  as  tenants 
in  common  as  aforesaid,  forever  in  trust,  nevertheless,  &c. 

That  words  of  inheritance  were  omitted  in  drawing  the 
Diortgage,  was  due  to  inadvertence.    The  company,  and  the 
counsel  who  drew  it,  and  the  complainants,  and,  in  fact,  all 
who  were   concerned  in  the  matter,  believed  that  a  fee 
passed  by  it,  and  that  apt  words  had  been  used  to  that 
end.     It  appears  that  the  mortgage   was  recorded  (not 
J^gistered  merely)  in  the  counties  of  Essex,  Union,  Som- 
erset, Morris,  and  Hunterdon.    All  purchasers  and  encum- 
brancers   subsequent    to    the    recording,    therefore,    had 
constructive  notice  of  the  entire  contents  of  the  instrument. 
It  was  a  conveyance,  by  way  of  mortgage,  in  trust,  and  the 
estate  intended  to  be  conveyed  to  the   trustees  may  be 
ascertained  from  the  provisions  of  the  trust  itself.     If  they 
^nire  for  their  execution  that  the  trustees  shall  have  an 
estate  in  fee,  then  an  estate  in  fee  will  be  held  to  have 
Passed  to  them.    The  mortgage  provides  that,  in  case  of 
defaalt  for  the  period  of  six  months  after  presentation  of 
coupons  for  interest  and  demand  of  payment,  or  default  for 
^  months  in  payment  of  principal,  the  trustees,  or  the 
survivors  of  them,  or  their  successors,  may  sell  and  dispose 
<>f  the  mortgaged  premises,  and  make  and  deliver  to  the 
purchaser  or  purchasers  thereof,  good  and  sufficient  deed 
*ud  deeds  in  the  law,  in  fee  simple,  therefor ;  and  that  the 
•de  and  conveyance  so  made  shall  be  a  perpetual  bar,  both 
^  law  and  in  equity,  against  the  company,  and  all  claiming 
orto  claim  the  property  under  it,  or  its  successors  or  assigns; 
l^fttd  that  the  sale  shall  vest  the  right,  title,  estate,  interest, 
ty  and  poBsesBion  of,  in,  and  to  the  premises  wholly 
absolutely  in  the  purchaser  or  purchasers.     To  execute 
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pany,  Ac,  &c.,  and  all  the  property,  franchises,  rights  and 
things,  of  whatsoever  name  or  nature,  then  held,  or  which 
should  thereafter  be  held  or  acquired  by  the  railroad  com- 
pany or  their  successors,  pertaining  to  said  main  line  of 
railroad  or  the  equipment  thereof,  together  with  all  and 
singular  the  tenements,  hereditaments  and  appurtenances 
to  the  said  main  line  of  railroad,  lands  and  premises,  or 
either  thereof,  belonging,  &c. 

The  covenant  to  stand  seized  and  possessed  of  property 
to  be  acquired  in  the  future,  by  its  terms  embraces  only 
any  lands  which  the  company  should  acquire  for  use  as  part 
of  the  width  allowed  by  law  to  be  held  and  owned  by  the 
company  for  said  main  line,  or  to  be  used  for  bridges,  depots, 
station  houses,  or  other  buildings,  or  any  equipment,  or  any 
other  property  or  things,  of  whatever  name  or  nature,  for 
ttse  as  p^rt  of  said  main  line  of  railroad,  or  for  bridges, 
depots,  station  houses,  or  other  buildings  adjoining  thereto, 
or  any  rights  or  privileges  of  the  company  which  should 
result  from  an}'  addition  or  chartered  rights  of  the  company 
in  the  ownership  or  management  of  the  said  main  line  of 
railroad,  excluding,  however,  from  the  operation  of  the 
covenant  any  branch.railroad  that  might  be  built  to  connect 
^th  the  main  line. 

The  covenant  for  further  assurance  covers  the  same 
property  and  franchises  as  the  last  mentioned  covenant,  and 
all  such  franchises  as  might  thereafter  be  acquired  by  the 
company,  their  successors  or  assigns,  to  facilitate  the  owner- 
ship, use  or  management  of  said  main  line  of  railroad,  with 
fte  appurtenances. 

In  1872  the  act  before  referred  to  was  passed,  giving  the 
company  authority  to  extend  its  road  from  Newark  to  the 
Hndson  river.  This  extension,  so  far  as  appears,  was  not 
•ontemplated  when  the  mortgage  was  made.  It  is  not 
in  the  terms  of  the  mortgage  or  its  covenants.  It  is  no 
of  the  main  line  from  Newark  to  the  Pennsylvania 
Hne.  The  franchise  was  not  acquired  for  use  as  a  part 
main  line,  nor  does  it  pertain  thereto.  It  was,  indeed, 
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acquired  for  use  in  connection  with  that  main  line,  bui 
was  to  build  another  road.  But,  if  the  complainants'  mc 
gage  covered  the  land  in  Hudson  county,  the  mortgage  b 
by  the  trustees  for  the  support  of  public  schools,  and  t 
held  by  Beekman's  estate,  would  be  entitled  to  prioi 
over  it  as  to  the  land  mortgaged  thereby,  for  it  was  neit! 
registered  nor  recorded  in  Hudson  county.  The  mortgj 
to  the  trustees  for  the  support  of  public  schools,  was  gi' 
to  secure  the  payment  of  purchase  money  of  the  prop€ 
thereby  mortgaged.  The  holders  of  the  Beekman  m« 
gage  had  no  notice  of  the  complainants'  mortgage.  T 
had  no  constructive  notice.  By  their  answer  they  deny  act 
notice  to  themselves,  or  Beekman  or  Cadwell.  Though 
bill  calls  for  answers  without  oath,  this  denial  would 
the  complainants  to  proof  of  actual  notice. 

The  remaining  question,  as  to  wliether  the  mortgag 
entitled  to  priority  over  the  judgments  as  to  the  chat 
thereby  mortgaged,  will  be  reserved  until  the  coming  ii 
the  master's  report.  The  master  will  be  directed,  in  a( 
tion  to  the  usual  directions,  to  report  what  personal  prope 
is  covered  by  complainants'  mortgage.  The  evidence  sh( 
clearly  that  it  is  necessary  to  sell  th^  whole  of  the  m( 
gaged  premises  to  pay  the  mortgage. 

The  conclusion  is,  that  the  complainants'  mortgage  \ 
be  rectified,  as  prayed  in  the  bill ;  that  it  will  be  deer 
not  to  embrace  the  land  in  Hudson  county,  or  the  franchi 
granted  by  the  act  of  1872,  and  that  neither  the  land 
Hudson  county  nor  those  franchises  can  be  sold  in  this  & 
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Samuel  S.  Downs 

V. 

JosEPHUS  Sooy,  Jr.,  and  others. 

1.  Presumptions  do  not  always  proceed  on  the  belief  that  the  thing 
presumed  has  actually  taken  place. 

2.  A  mortgagor  who  comes  into  equity  for  relief  against  a  mortgage 
on  which  no  payment  nor  claim  of  any  kind  has  been  made,  nor 
My  proceedings  taken,  for  thirty  years,  is  entitled  to  the  benefit  of  the 
presumption  of  payzpent. 

Bill  for  reconveyance  of  mortgaged  premises.  On  final 
bearing  on  pleadings  and  proofs. 

Mr,  A.  FlanderSy  for  complainant. 

Mr,  J.  Oaskill^  for  defendant,  Josephus  Sooy,  Jr. 

The  Chancellor. 

The  complainant,  in  1843,  was  indebted  to  the  firm  of 
John  D.  Cocks  &  Co.,  in  the  sum  of  $345.59,  and,  being 
finaDcially  embarrassed,  he  applied  to  the  defendant,  Jose- 
phus  Sooy,  Jr.,  his  brother-in-law,  for  aid,  and  requested 
kim  to  pay  that  debt  for  him,  oflTering,  if  he  would  assume 
fee  payment  of  it,  to  transfer  to  him,  as  security,  certain 
promissory  notes  and  book  accounts  belonging  to  the  com- 
plainant, and  to  convey  to  him,  by  way  of  mortgage,  as 
additional  security,  certain  land  owned  by  the  complainant 
ia  the  county  of  Burlington. 

Mr.  Sooy,  in  accordance  with  the  request,  agreed  to 
•ssume  the  payment  of  the  debt,  and  the  complainant  then 
•signed  to  him  the  notes  and  book  accounts,  and  conveyed 
land  to  him  by  deed  dated  October  2d,  1843.  Cotem- 
Joianeoasly  with  the  delivery  of  the  deed  to  him,  Mr.  Sooy 
•ttcuted  and  delivered  to  the  complainant  a  defeasance, 
his  hand  and  seal,  in  which  it  was  recited  that  he  had 
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assumed  to  pay  the  debt  to  Johu  D.  Cocks  &  Co. ;  that  tl 
complainant  had  transferred  to  him  notes  of  hand  and  hoc 
accounts  to  the  amount  of  the  debt,  and  had  conveyed 
him  five  tracts  of  land,  valued  in  the  conveya'lice  at  |3C 
"  as  collateral  security  to  make  up  the  deficiency  in  case 
loss  on  the  book  accounts  and  notes  of  hand,"  and  So< 
thereby  thereupon  declared  that  he  was  bound,  aft 
realizing  the  amount  of  the  debt,  with  interest  and  reaso 
able  expenses,  to  "  refund  and  reconvey  the  overplus,  ai 
what  remained  of  the  premises,"  to  the  complainant,  li 
heirs  or  assigns.  Sooy  paid  the  debt,  and  after  (as  he  sa, 
in  his  answer)  in  vain  endeavoring  to  collect  the  mon< 
from  the  notes  and  book  accounts,  returned  the  boc 
accounts  to  the  complainant.  He  says,  in  his  answer,  th 
he  never  collected  a  dollar  from  the  notes,  and  that  all  1 
collected  from  the  book  accounts  was  less  than  $50.  i 
never  had  possession  of  the  land,  but  the  complainant  hi 
retained  possession  of  it  ever  since  the  conveyance,  exe 
cising  acts  of  complete  ownership  over  it  in  all  respects.  1 
December,  1875,  the  defendant,  Nicholas  Sooy,  who  is 
brother  of  Josephus,  recovered  a  judgment  by  confessic 
against  the  latter  in  the  supreme  court  of  this  state  fi 
$607.28,  or  thereabout,  and  caused  the  execution,  whk 
was  issued  thereon,  to  be  levied  upon  the  land  conveyed  I 
the  complainant  to  Josephus,  and  was  proceeding  to  caui 
it  to  be  sold  for  the  satisfaction  of  the  judgment  when  th 
suit  was  commenced. 

The  bill  prays  an  injunction.  It  prays,  also,  an  accoui 
from  Josephus  Sooy,  Jr., of  the  moneys  collected  by  himfro 
the  notes  and  book  accounts,  and  of  the  moneys  paid  I 
him  for  the  complainant,  and  that  he  may  be  decreed  to  pi 
the  overplus,  if  any,  and  convey  the  land  to  the  complai 
ant,  who  tenders  himself  ready  to  pay  any  sum  which,  ( 
the  accounting,  may  appear  to  be  due  ft'ora  him,  and  pra; 
that  he  may  be  permitted  to  redeem  the  property  by  8U< 
payment,  if  necessary. 
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Josephus  Sooy,  Jr.,  has  answered.  He  admits  the  truth  of 
the  allegations  of  the  bill  in  reference  to  the  transaction  in 
question,  except  the  statement  that  he  received  out  of  the 
notes  and  book  accounts  the  amount  due  him  in  considera- 
tion of  his  payment  of  the  debt  of  John  D.  Cocks  &  Co.  It 
appears  from  the  complainant's  testimony,  that  the  books 
of  account  were  returned  to  him  in  two  or  three  years  after 
the  assignment  thereof  to  Sooy.  The  evidence,  as  to 
whether  Sooy  did  or  did  not  obtain  re-imbursement  out  of 
the  notes  and  book  accounts,  is  extremely  unsatisfactory. 
Sooy,  on  the  one  hand,  swears,  in  his  answer,  that  he  did 
Dot,  hut  he  does  not  appear  to  have  returned  any  of  the 
notes  to  the  complainant,  and  though  he  says  he  brought 
8uit  against  some  of  the  persons  against  whom  the  book 
accoants  stood,  and  failed  to  collect  the  money,  he  does  not 
Btate  who  the  persons  were  whom  he  sued,  nor  what  he 
<^llected,  except,  as  he  says,  he  did  not  receive  as  much  as 
foO  from  them.  His  account  is  not  satisfactory,  and,  on  the 
other  hand,  the  complainant's  testimony  throws  but  little 
light  on  the  subject.  Thirty-three  years  have  elapsed  since 
the  transaction,  and  neither  of  the  parties  to  it  appears  to 
have  anything  more  than  his  memory  to  rely  upon  as  to  the 
^imhursement  of  Sooy  for  the  money  paid  to  John  D. 
Cocks  &  Co. 

If  the  complainant  is  right,  he  owes  Sooy  nothing.  If 
the  latter  is  right,  he  owes  him  about  $360,  with  the  iuter- 
^t  upon  it  for  thirty  years.  And,  though  at  the  time  of 
the  transaction  the  parties  were  brothers-in-law  (Downs 
having  married  the  sister  of  Sooy),  yet,  for  about  twenty-six 
jears  of  the  time,  there  has  been  no  family  consideration  to 
prevent  Sooy  from  claiming  his  money  from  the  complain- 
*>it,  for  the  latter's  wife,  above  referred  to,  died  in  1850. 
There  is  no  evidence  whatever  of  any  claim  on  the  part  of 
^oy  upon  the  complainant  for,  or  in  respect  to,  the  money 
W  to  John  D.  Cocks  &  Co.  Nor  is  there  any  evidence 
^  any  reason  or  consideration  whatever  restrained  him 
fcm  demanding  the  money  in  question.     For  thirty-three 
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years  the  complainant  has,  as  before  stated,  been  in  po88< 
sion  of  the  property,  and  in  all  things  dealt  with  it  as  1 
own,  and  asserted  his  title  to  it.  In  1870,  or  1871,  he  cc 
veyed  away  part  of  it,  and  when  the  purchasers,  havii 
learned  that  Sooy  claimed  title  to  the  property,  request 
him  to  release  the  land  to  them,  Sooy  readily  did  bo,  ai 
without  consideration.  Though  he  says,  in  his  answer,  th 
he  released  at  the  request  of  the  complainant,  yet  the  pro 
shows  that  such  was  not  the  fact,  but,  on  the  contrary,  tl 
application  to  Sooy  for  the  release  was  against  the  coi 
plainant's  positive  and  indignant  protest. 

It  appears  in  evidence  that,  from  five  to  ten  years  ag 
the  compbiinant  requested  Sooy  to  reconvey  the  land,  ai 
that  he  has  in  vain  requested  Sooy  to  settle  with  him,  t: 
complainant  alleging  that  Sooy  has,  since  1848,  owed  hi 
a  large  sum  of  money  for  the  price  of  land  sold  under  i 
execution  in  the  complainant's  favor,  issued  out  of  the  ci 
cuit  court  of  the  United  States  for  the  district  of  Nc 
Jersey,  and  purchased  by  Sooy,  and  conveyed  to  him  1 
the  marshal,  and  for  the  purchase  money  whereof  he  h 
never  accounted  to  the  complainant,  although  he  ought 
have  accounted,  and  agreed  to  account  to  him  therefi 
Joscphus  Sooy,  Jr.,  has  neither  been  sworn  himself,  norl 
he  offered  any  testimony  in  the  cause.  Under  the  circa: 
stances,  the  complainant  should  have  the  benefit  of  the  pi 
sumption  of  payment.  "  Presumptions,"  said  Sir  Willie 
Grant,  in  Hillary  v.  Waller,  12  Vcs.  239,  252,  "  do  r 
always  proceed  on  a  belief  that  the  thing  presumed  1: 
actually  taken  place."  The  presumption  of  payment, 
case  of  a  mortgage  on  which  nothing  has  been  paid  1 
twenty  years,  and  there  has  been  no  foreclosure,  and  t 
mortgagee  has  had  no  possession  of  the  mortgaged  premis 
arises  from  the  policy  of  the  law.  Were  the  complains 
before  the  court  in  a  suit  brought  against  him  to  forecL 
this  mortgage,  the  presumption  of  payment  would  be 
protection  against  the  stale  and  doubtful  claim.  It  is  di 
cult  to  find  any  reason  for  denying  him  the  full  benefit 
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it,  when  he  is  constrained  for  his  protection  to  appeal  to 
this  court  against  the  wrongful  act  of  the  judgment  creditor 
of  tbe  mortgagee,  who,  with  full  knowledge  of  the  fact  that 
the  deed  to  the  latter  is  merely  a  mortgage,  is  about  to 
proceed  to  sell  the  mortgaged  premises  as  the  property  of 
the  mortgagee. 

The  complainant  is  entitled  to  a  reconveyance,  and  con- 
sequently to  a  perpetual  injunction  against  the  judgment 
crditor. 


JoHATHAN  Hand  and  others,  executors,  &c.,  of  Matthew 

Marcy,  deceased, 

V. 

Hannah  Marcy  and  others. 


1.  a  testator  gave  to  hifi  wife,  who  is  still  living,  a  legacy  in  lieu  of 
Mr  dower,  which  she  afterwards  accepted.  He  then  gave  his  executors 
^porer  of  Mde,  and  directed  a  conversion  of  all  his  lands,  (excepting  a 
Wnot  involved  in  this  case.)  He  then  gave  and  bequeathed  the 
f^ue  of  his  estate  to  S.  M.,  L.  E.  and  M.  S.,  their  heirs  and  assigns, 
to  be  equally  divided  between  the  said  S.  M.,  L.  E.  and  M.  S.  The  last 
"^Wtted  legatee  died  in  the  lifetime  of  the  testator.  Heldj  that  the 
*«d«, "  their  heirs  and  assigns  "  do  not,  of  themselves,  prevent  a  lapse 
^1LS.*8  legacy,  a  contrary  intention  not  appearing  in  any  other  part 
•'thewilL 

^  The  surviving  residuary  legatees  are  not  entitled  to  such  lapsed 
*^B*C3r  18  part  of  the  residue,  nor  by  survivorship. 

^  Tbe  direction  to  convert  being  absolute,  such  legacy  goes  to  the 
**^r*8  next  of  kin,  as  personal  property. 

^  The  will  barring  only  the  widow^s  right  of  dower  in  lands  by  her 
^^•pting  the  legacy  in  lieu  thereof,  she  is  entitled  to  a  distributive 
of  such  legacy. 

Qi  final  hearing  on  pleadings. 
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Mr.  J.  B.  Huffman^  for  the  executors. 

Mr.  A.  C.  Scovel^  for  the  next  of  kin  and  heirs-at-law  of 
testator. 

Mr.  P.  L.  Voorhees^  for  surviving  residuary  legatees  and 
children  of  Mary  W.  Stevens. 

The  Chancellor. 

The  executors  of  the  will  of  Matthew  Marcy,  deceased, 
late  of  the  county  of  Cape  May,  file  their  bill  asking  direc- 
tion in  reference  to  the  payment  of  certain  money  in  their 
hands,  being  the  share  (one-third)  of  the  residuum  of  the 
estate  given  by  the  will  to  the  testator's  sister,  Mary  W. 
Stevens. 

The  testator,  at  the  time  of  his  death,  was  the  owner  of 
both  personal  and  real  estate.     By  the  second  section  of  his 
will,  he  gave  to  his  wife,  who  is  still  living,  $11,000  and  the 
use  for  life  of  two  farms  belonging  to  him,  in  lieu  of  dower 
in  all  the  rest  of  his  land.     He  gave  the  farms,  after  her 
death,  to  J.  Henry  Schellinger,  in  case  she  should  accept 
that  provision ;  but  if  she  should  not  accept  it,  he  directed 
that  they  be  sold  under  the  power  of  sale  in  his  will.    He 
gave  to  his  executors  absolute  direction  to  sell  all  his  other 
land.      He  then  gave  certain  pecuniary  legacies,  and  made 
provision  for  the   purchase  of  a  tombstone  for  his  grave 
and  for  the  fencing  of  the  grave-yard,  and  then  gave  and 
bequeathed  the  residue  of  his  estate  "  to  Samuel  S.  Marcy, 
Lucy  E.  Edwards,  and  Mary  W.  Stevens,  their  heirs  and 
assigns,  to  be  equally  divided  between  the  said  Samuel  S. 
Marcy,  Lucy  E.  Edwards,  and  Mary  W.  Stevens." 

The  last  named  legatee  died  in  the  lifetime  of  the  testator. 
The  questions  propounded  are :  To  whom  does  the  share  of 
the  residue  which  thus  lapsed,  go, — to  the  surviving  resid- 
uary legatees,  or  to  the  children  of  Mary  W.  Stevens,  or  t^ 
the  next  of  kin  and  heirs-at  law,  or  next  of  kin  only,  of  tb 
testator  ?   and  if  to  the  next  of  kin  and  heirs-at-law,  or  t< 


Stew.]  FEBRUARY  TERM,  1877.  61 

Hand  v.  Marcy. 

le  next  of  kin  only,  is  the  widow  of  the  testator  entitled  to 
ny  part  thereof,  and,  if  so,  to  what  part  ? 

The  gift  of  the  residue  is  to  Samuel  S.  Marcy,  Lucy  E. 
lldwards,  and  Mary  W.  Stevens,  their  heirs  and  assigns,  to 
►e  equally  divided  between  the  said  Samuel  S.  Marcy,  Lucy 
i^,  "Edwards,  and  Mary  W.  Stevens.     By  this  language,  a 
:enancy  in  common  was  created,  not  a  joint-tenancy.     The 
survivors,  therefore,  are  not,  by  the  bequest,  entitled,  as 
survivors,  to  the  whole  of  the  residue.     By  the  death  of 
Mrs.  Stevens  in  the  lifetime  of  the  testator,  the  residuary 
legacy  to  her  lapsed,  unless  the  words  "their  heirs  and 
assigns,"  in  the  residuary  clause,  prevent  that  result.     Of 
themselves,  they  will  not  do  so,  but  will  be  held  to  be  words 
of  limitation.      Viner^s  Abr.j  vol.   8,  p.  372;    Gittings  v. 
McDermottj  2  M.  ^  K.  65;  Armstrong  v.  Moran^  1  Brad- 
f(mts  Surr.  R.  314.     Nor  does  it  appear,  from  the  other 
parts  of  the  will,  that  the  testator  meant  by  the  use  of  those 
words  to  provide  tor  the  substitution  of  the  children,  or 
keir8-at-law,  or  the  next  of  kin,  of  Mrs.  Stevens,  in  her 
*tead,  in  case  of  her  death  in  his  lifetime.    The  language  of 
Ae  clause  is :    "I  give  and  bequeath  the  residue  of  my 
^teto  Samuel  S.  Marcy,  and  Lucy  E.  Edwards,  and  Mary 
V.  Stevens,  their  heirs  and  assigns,  to  be  equally  divided," 
ftot  between  theniy  but  "  between  the  said  Samuel  S.  Marcy, 
I'ttcy  E.  Edwards,  and  Mary   W.  Stevens."     The  clause 
Itself  contains  no  evidence  that  the  idea  of  substitution  was 
in  the  mind  of  the  testator  when  he  drew  the  will  (for  it  is 
*  holograph)  but,  for  aught  that  appears,  he  used  the  lan- 
guage "  heirs  and  assigns  "  in  precisely  the  same  sense  in 
which  he  had  used  it  in  the  devise  to  J.  Henry  Schellinger  of 
Ae  remainder  in  his  two  farms,  after  the  life  estate  of  his 
widow.    His  language  there  is :  "  I  give  and  bequeath  the 
two  plantations    above   mentioned,   after  my   said   wife's 
decease,  to  J.  Henry  Schellinger,  his  heirs  and  assigns,"  &c. 
Riere  is  no  evidence  of  any  intention  to  prevent  a  lapse  in 
devise,  by  the  use  of  the  words  "  heirs  and  assigns," 
tfaoee  words  were  used  merely  to  convey  a  fee. 
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It  is  urged,  however,  that  the  word  "  heirs  "  is  used  u 
another  place  in  the  will,  in  the  gift  to  Helen  Frink,  as  i 
word  of  substitution.  The  language  of  that  bequest  is:  "] 
give  and  bequeath  to  Helen  Frink,  daughter  of  my  sister, 
Martha  R.  Frink,  and  her  heirs,  $1,000."  But  that  it  wag 
not  the  testator's  intention,  by  the  use  of  the  word  "  heirs" 
in  that  bequest,  to  prevent  a  lapse,  appears  by  the  bequest 
which  immediately  follows  it :  "I  give  and  bequeath  to 
Harvey  Frink,  son  of  my  sister,  Martha  R.  Frink,  $500; 
but,  in  case  said  Harvey  should  die  without  lawful  issue, 
then  the  said  $500  to  go  to  his  sister,  Helen ;  and  in  case 
neither  the  aforesaid  Helen  or  Harvey  should  not  survive 
me,  then  their  shares  herein  bequeathed  to  be  equally 
divided  between  the  heirs  of  my  brother,  William  W. 
Marcy,  deceased.'"  So  that,  notwithstanding  the  use  of  the 
word  "  heirs  "  in  the  bequest  of  $1,000  to  Helen,  he  pro- 
vides that,  in  the  event  of  the  death  of  both  her  and  Harvey 
in  his  lifetime,  that  legacy  shall  go,  not  to  her  children  at 
next  of  kin,  but  to  the  "heirs"  of  his  deceased  brother, 
William.  It  is  worthy  of  remark,  too,  that  he  does  not  use 
the  word  '*  heirs,"  nor  any  other  word  of  limitation  or  sub- 
stitution, in  connection  with  any  other  devise  or  bequest 
than  those  above  mentioned. 

In  Gitdngs  v.  McDvnnott^  2  M.  tf-  K.  65,  there  was  « 
bequest  to  the  children  of  the  testator's  sister  "  or  to  thcit 
heirs."  Three  of  the  children  died  in  the  testator's  life- 
time, and  the  question  was,  whether  their  legacy  lapsed,  or 
whether  their  heirs  or  next  of  kin  were,  in  the  event  which 
had  happened,  entitled  by  substitution.  In  construing  the 
will,  it  was  held  that  the  word  "  or  "  implied  a  substitution! 
and  the  word  "  heirs,"  used  in  respect  to  personal  property! 
was  to  be  taken  to  mean  next  of  kin.  The  master  of  the 
rolls  said,  that  the  construction  was  the  effect  of  the  word 
"  or,"  and  that  the  result  would  have  been  entirely  different 
had  the  word  "  and  "  been  used  instead.  The  lord  chaft- 
cellor  (Brougham),  in  deciding  the  case  on  appeal,  said: 
"  The  force  of  the  disjunctive  word  *  or '  is  not  easily  to  be 
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got  over.  Had  it  been  '  and/  the  words  of  limitation  would, 
of  course,  as  applied  to  a  chattel  interest,  have  been  sur- 
plusage; but  the  disjunctive  marks,  as  plainly  as  possible, 
that  the  testator,  by  using  it,  intended  to  provide  for  an 
alternative  bequest,  namely,  to  the  legatees,  if  they  should 
survive,  and,  if  they  should  not,  to  their  heirs." 

Neither  the  copulative  nor  the  disjunctive  is  used  in  the 
residuary  clause  under  consideration  (the  copulative,  how- 
ever, is  understood),  but,  as  in  the  devise  to  Schellinger, 
the  words  are  used  as  words  of  limitation  merely,  and-  are 
evidence  merely  of  an  intention  on  the  part  of  the  testator 
to  give  the  property  to  his  brother  and  two  sisters  therein 
named,  absolutely.  The  cases  in  which  it  has  been  held 
tbat  like  words  would  not  prevent  a  lapse,  are  numerous. 

In  Sword  v.  Adams,  3  Yeates  34,  there  was  a  devise  to  a 
woman,  "  her  heirs  and  assigns.''  She  died  in  the  testa- 
trix's lifetime,  leaving  an  infant  son.  It  has  held  that  the 
levise  lapsed,  though  the  testatrix  was  assured  by  one  inter- 
^ted  in  the  estate  that  the  son  would  take. 

In  Sloan  v.  Hanse,  2  Rawle  28,  the  devise  was  of  all  the 
testator's  estate,  real  and  personal,  to  his  two  cousins,  Rich- 
ard and  Joseph  Hanse,  to  be  equally  divided  between  them, 
**or  to  their  heirs."  Richard  Hanse  was  dead  at  the  time 
of  making  the  ^dll,  but  this  fact  was  not  known  to  the  tes- 
^r.  It  was  held  that  the  devise  to  him  lapsed.  The 
court  there  said  that  the  inference  to  be  drawn  from  the  use 
of  "or"  instead  of  "  and  ",  was  too  feeble  to  disinherit  the 
keir  of  the  testator. 

In  Comfort  v.  Mather,  2  W.  ^  S,  460,  the  language  of  the 
^ue8t,  which  was  of  a  sum  of  money,  was  "  to  have  and 
to  hold  to  her,  the  said  Sidney  Eastburn,  her  heirs  and 
•ttigns  forever."  Sidney  Eastburn  was  not  a  lineal  de- 
fendant of  the  testator.  She  died  in  his  lifetime,  and  he 
^laew  of  her  death,  and  intended  that  her  children  should 
the  money,  but  it  was  held  that  the  legacy  lapsed. 

Jft  IXekmacn  v.  Purvis ,  8  S.  ^  B.  71,  the  bequest  was  of  a 
of  money  to  the  testator's  niece,  '^  and  her  heirs." 
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She  died  in  the  testator's  lifetime.     It  was  held  tha 
legacy  lapsed. 

In  Armstrong  v.  Moran,  1  Brad.  Surr.  R.  314,  the  be 
was  of  the  testator's  personal  estate,  to  his  brother,  Jj 
and  his  children,  and  the  child  of  the  testator's  sister  C 
rine,  to  be  equally  divided  between  them,  "  and  their 
and  assigns  forever."  The  child  of  Catharine  died  ii 
lifetime  of  the  testator,  and  it  was  held  that  its  share  la 

In  Hawn  v.  Banks,  4  Iklto.  664,  the  testatrix  gave  t( 
niece,  "  and  to  her  heirs,"  a  sum  of  money.  The 
died  in  the  lifetime  of  the  testatrix.  The  court  held 
though,  if  the  language  of  the  bequest  were  regarded  a 
the  legacy  would  lapse,  yet  upon  the  evidence  furnishc 
another  clause  of  the  will,  of  the  testatrix's  meaning  ii 
use  of  that  language,  the  word  "  heirs  "  was  used  by 
of  substitution. 

Nor  does  the  scheme  of  the  will  under  consideratic 
the  present  case,  aftbrd  any  evidence  of  the  testator's  ii 
tion  to  prevent  a  lapse.  It  may  be  conjectured  that  i 
attention  had  been  directed  to  the  subject,  he  would 
used  language  to  prevent  the  lapse,  and  it  is  quite  prol 
that  he  would  have  done  so.  The  question,  however,  i 
what  he  probably  would  have  said,  but  what  did  he  r 
by  the  language  he  has  used.  The  gift  to  Mrs.  Ste 
lapsed  by  her  death  in  the  testator's  lifetime.  The  sha 
the  residue  given  to  her  does  not  go  to  the  surviving  r 
uary  legatees.  The  gift  of  the  residue  is  to  the  leg 
therein  named,  as  tenants  in  common.  It  is  to  then 
name,  with  direction  that  it  be  equally  divided  beti 
them.  The  surviving  residuary  legatees  are  not  entith 
the  share  given  to  Mrs.  Stevens  by  right  of  survivor 
Mason's  Ex.  v.  Trustees,  ^-e.,  12  C.  K  Gr.  47.  Nor 
they  entitled  to  it  as  part  of  the  residue.  Garthwaifc'sc 
torsv.  Lewis,  10  C  K  Gr.  351.  The  testator  died  i: 
tate  as  to  that  share,  and  it  goes  to  his  next  of  kin.  The 
composed  partly  of  the  proceeds  of  the  testator's  real  es 
it  nevertheless  goes  wholly  to  his  next  of  kin,  for  the  d 
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tion  to  convert  was  absolute  and  unqualiliecl.     The  testator 
intended  that  the  land  should  be  turned  into  money  in  any 
event,  and  at  all  events.     Millefs  adniW  v.  Miller^  10  C.  E. 
Gr.  351,  and  eases  there  cited. 

The  remaining  question  is  as  to  the  right  of  the  widow 
in  the  share.  She,  indeed,  accepted  the  provision  made  for 
her  in  lieu  of  her  dower,  but  it  does  not  follow  that  she  has, 
therefore,  no  claim  as  against  so  much  of  the  share  as  is 
the  proceeds  of  the  sale  of  real  estate ;  for  the  direction  to 
convert  made  it  personal  property.  And  though  she  would 
h^Te  no  right  in  it  as  against  any  legatee,  yet  as  it  is,  in 
equity,  personal  estate  of  which  the  testator  died  intestate, 
tnd  as  she  is  not  barred  by  the  will  of  any  claim  upon  her 
husband's  estate,  except  her  right  of  dower  in  so  much  of 
Ms  laud  as  was  not  devised  to  her  and  her  nephew,  Schel- 
linger,  and  any  claim  to  personal  property  bequeathed  by 
Mm,  her  claim  to  a  distributive  share  in  the  personal  prop- 
crtr  not  disposed  of  by  him  by  his  will,  though  that  per- 
tonal  property  be  wholly  derived  from  the  sale  of  his  land, 
is  unaffected  by  her  acceptance  of  the  provision  in  lieu  of 
'iower.  The  next  of  kin  cannot  challenge  her  right,  for 
their  claim  arises  wholly  out  of  the  conversion.  If  the 
l*p«ed  legacy  in  question  be  regarded  as  land,  then  she, 
itideed,  would  have  no  right  ta  it,  for  her  dower  therein  is 
'^fred,  but  the  next  of  kin  would  in  that  case  have  no  right 
^  the  legacy.  As  against  the  heir-at-law,  she  would, 
iftdeed,  have  no  claim  to  it,  but  because  of  the  conversion 
Ae  heir  has  no  claim.  The  widow  is  entitled  to  her  dis- 
ttbutive  share  of  the  lapsed  legacy. 
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William  Prall  and  others 

i\ 
Robert  Hamil  and  others. 

1.  WIhmo  an  oxeciitrix,  who  was  life-tenant  of  certain  stock  of  tht 
••state,  assi^'iK'd  it  as  collateral  security  for  the  debt  of  some  of  tht 
n'liiaiiulornien,  lleld^  an  al)ii8C  of  the  trust. 

li.  The  transfer  and  receipt  of  the  stock,  as  stock  of  the  estate  thfAJ 
standing  in  the  tostatorV  name,  is  conclusive  proof  that  the  p\i 
knew  that  siii-h  stock  belonged  to  the  estate,  and  it  was  their  dat 
u  IK  lor  the  <'ircunistances,  to  ascertain  whether  the  executrix  had 
light  to  transfer  the  stock  as  proposed;  and,  if  such  duty  was 
rogardt'd,  they  cannot-  claim  j^rotection  on  the  ground  of  bonafikti 
ignorance. 

:j.  Prall  V.  Till,  12  r.  K.  Gr.  393,  distinguished. 


Hill  for  relief.     On  iinal  hearing  on  pleadings  and  pi 

Mr.  T,  I).  IIowscj/^  for  complainants. 

Mr.  (^n'thndt  Parhr  and  Mr.  John  Hopper^  for 'Esanil 

Mootll. 


'1^ 


Tim:  Ciianckllok. 

TIm'  litiiratioii  in  tliis  suit  is  between  the  children  of 
\n\i'  I'M  win  T.  Trail,  docoasod,  (except  his  sons  Mortii 
:mmI  Ivlwiiu)  aii<l  Messrs.  JIainil  and  Booth.    Tho  subject 
iIh'  riirlit   to  '}'2'}  shaivs  of  the  capital  stock  of  the 
uri;j:lii    MaiMifartuniii;  Coinjmny  of  Paterson,  which 
•  Ml  till   list],  of  April,  1S74,  assigned  to  Hamil  and 

li\  I{:mImI  M.  Trail,  ext'cutrix  of  the  last  will  and  test 

n\'  li.t    liiisliiiiid,  \]iv  aliovc  uientioncd  -Edwin  T.  Prall, 
loliairnil  si'ciiritv  for  the  paviiient  of  any  indebtedness 
Trail    Knitlifrs  to  iIkmii,  thereafter  to  be  incurred. 
Ilriii   uf   Trail    Mrufhrrs   was   composed  of  W.   Mo 
ttjjUl  and  Kdwin  'l\  i'rall,  sons  of  the  testator.     Rachel 
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rmll  i«  tVicir  mother.  All  of  the  chiUlren  of  Ethviii  T. 
Prall,  ilctreaHed,  are  interested  in  hi«  estate,  under  his  will. 
It  lu-^Weis  fortuin  provision  for  them,  and  then  {fives  ti)  the 
wulow  tlie  entire  halance  of  tlie  estate,  during  her  widow- 
lioiicl,  witVi  power  of  sale  and  re-investment.  At  her  death 
it  if?  t<»  .ir<»  to  the  children.  It  authoriiies  the  executrix  to 
ailvancf.  in  a  certain  eontingeney,  $10,000  each  to  Mor- 
timer and  Edwin,     The  executrix  proved  th«  will. 

Tlie  stock  ill  question  was  the  property  of  the  estate  at  the 
time  ">t'  the  assignment  thereof  to  Messi-a,  Hamil  and  Booth. 
Tlif  agreement,  in  pursuance  of  which  the  transfer  was 
made,  ^vas  the  result  of  negotiations  between  Edwin  T. 
Prall.  of  Priill  Brothers,  and  Mr.  Ilamil.  That  the  latter 
iHid  hir»  partner  hotli  knew,  at  the  time  of  the  trauHfer,  that 
the  sftock  belonged  to  the  estate,  is  conclusively  proved  by 
the  receipt  which  they  gave  therefor.  It  was  signed  in  the 
tirm  name  of  Mr,  Booth,  and  it  certifiet)  that  Mrs,  Rachel 
M.  T'rall,  executrix  of  Edwin  T.  Prall,  deceased,  had  on 
tViat  (lay  delivered  to  Messrs.  Hamil  and  Booth  the  certifi- 
eates  of  the  stock  which  then  stood,  as  the  receipt  states, 
in  the  name  of  the  testator.  The  certiticates  of  the  stock 
were  in  tlie  name  of  the  testator,  and  the  transfer  (signed 
in  V)lank)  purports  to  have  been  made  by  Mrs,  Prall,  ae 
osecutrix  of  Edwin  T.  Prall,  deceased,  and  is  signed  by  her 
iH  Tiueli.  Prall  Brothers  failed  in  business  in  January,  187ti, 
and  they  then  owed  Messrs.  Ilamil  and  Booth  Slt,:i77.77, 
for  which  the  latter  held  the  stock  as  security.  Tljat  ^uin 
was  snbsetjuently  reduced  somewhat,  the  sum  of  ^oL'S.iJO, 
nfceivfd  from  another  source,  being  applicable  to  its  [lay- 
iiieiit.  There  is  no  room  to  doubt  that  the  assignment  was 
an  abuse  of  the  trust.  Messrs.  Hamil  ami  Bnotli  state,  in 
their  answer,  that  when  Prall  Brothers  applied  for  credit 
they  declined  to  give  it  without  security,  and  that  thereupon 
both  Mortimer  and  Edwin  told  them  that  they  cunid  give 
the  required  security  by  pledging  550  shares  of  the  capital 
■took  of  the  Arkwright  Manufacturing  Company :  tliiit  they 
owned  that  stock,  and  had  the  right  to  pledge  it  and  have 
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it  transferred  as  they  chose,  and  that  their  mother,  as  sc 
executrix  of  their  father,  in  whose  name  it  then  stood,  hi 
the  right,  and  would  give  a  power  of  attorney,  to  transi 
the  stock.  The  answer  further  says  that  Hamil  and  Boo 
received  the  stock  as  security,  and  sold  the  goods  there 
bona  fide  and  in  the  belief  that  Mortimer  and  Edwin  w€ 
the  owners  of  it.  Not  only  does  Edwin  testify  that  he  ne\ 
represented  or  intended  to  represent  that  the  stock  was  t 
individual  property  of  Mortimer  and  himself,  or  cither 
them,  but  the  testimony  of  Messrs.  Hamil  and  Booth  d< 
not  support  their  answer  in  this  respect.  Mr.  Han 
indeed,  says  that  he  believed,  at  the  time  of  the  delivery 
the  certificates  of  stock  over  to  his  firm,  that  the  stc 
belonged  to  Prall  Brothers,  but,  when  subsequently  presj 
by  his  own  counsel  on  the  subject,  he  declines  to  say  tl 
it  was  represented  to  be  the  property  of  Prall  Brothers, 
was  asked  by  his  counsel,  "  When  Edwin  T.  Prall  nei 
tiated  with  you  the  pledge  of  that  stock,  did  he  tell  y 
that  Prall  Brothers  owned  it  and  had  a  right  to  pledge 
and  have  it  transferred  as  they  chose?"  He  replied,  "1 
told  me  they  had  a  right  to  pledge  it  and  transfer  it  as  th 
chose."  His  counsel  then  asked  him,  "  Did  he  tell  you  th 
they  owned  it,  and  did  you  rely  upon  his  representiitions 
being  true  ?"  He  answered,  "  I  relied  upon  his  represeni 
tions  being  true ;  I  don't^  remember  that  he  told  me  th 
owned  it."  The  negotiation  appears  to  have  been  almo 
if  not  quite,  entirely  conducted  by  Edwin  on  the  part  of  1 
firm.  Mr.  Booth  testifies,  on  the  subject  of  the  represen 
tion,  as  follows:  "Edwin  T.  Prall,  who  attended  to  t 
matter,  said  that  the  stock  was  good,  and,  at  the  same  tin 
I  asked  him  if  all  were  satisfied,  whether  he  had  consult 
with  his  mother  about  it,  and  he  said  that  she  was."  " 
subsequently  says  that  when  he  asked  whether  all  were  sa 
fied  h^  meant  Mrs.  Prall.  Again,  Edwin  gave  us,  Hamil  t 
Booth,  to  understand  that  Prall  Brothers  had  "  a  right 
use  it "  as  collateral  security.  He  further  says,  "  We  1 
no  notice  or  suspicion  that  they  were  not  the  bona 
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holders  of  the  stotk,  or  that  Mrs.  Prall  had  not  the  right  to 
tfxccutc  the  power  of  attorney."     It  will  be  aeen  from  the 
testimony  that  the  defence  that  Mortimer  and  Edwin  repre- 
><ented  that  the  stock  was  their  own,  ia  not  only  not  sustained, 
but  is,  ill  fact,  disproved  by  Haniil  and  Booth  themselves. 
I  have  no  doubt  that  they  thought  the  executrix  had  a  legal 
riglit  to  pledge  the  stoek  of  the  estate  as  collateral  security 
for  credit  to  be  given  to  Prall  Brothers,  though  there  is 
evidence  that  tliey  had  misgivings  on  the  subject.     But  that 
ia  uot  enough  to  protect  them  in  the  posMession  of  the  stock. 
They  had  no  notice  of  the  fact  that  the  slock  belonged,  not 
to  I'rall  Brothers,  but  to  the  estate,  and  that  the  cxfcutrix 
was  dealing  with  it  in  her  capacity  of  trustee.     It  was  their 
duty  to  ascertain  whether  she  indeed  had  the  right  to  trans- 
fer it  as  proposed.     They  knew^  that  she  was  not  disposing 
of  it  in  the  course  of  administration,  but  was  pledging  it, 
IS  executrix,  to  secure  credit  for  tw<i  of  lier  sons  in  their 
private  business. 

lu  this  connection  it  may  be  remarked  that  there  is  evi- 
ikncc  whfeli  induces  the  belief  that  they  had  notice  of  the 
squities.     At  a  meeting  of  the  creditors  of  Meyenberg, 
Prall  and  Co.,  which  firm  was  succeeded  by  Prall  Brothers, 
"■ho  bijught  their  assets,  Judge  Barkalow  said,  in  tlie  hear- 
ing nf  Mr.  Humil,  who  was  chairman  of  the  meeting,  that 
wtliu  counsel  of  Mrs.  Prall  he  would  advise  her  not  to 
Mdoree  the  composition  paper  of  the  first  named  firm.    Mr. 
HiDiil  says  he  did  uot  understand  him  to  refer  to  Mrs.  I'rall 
IB htr capacity  as  executrix.  He  admits, however,  that  lie  told 
Judge  Barkalow  on  that  occasion  that  he  agreed  with  him 
iBopiuion  on  that  subject,  and  that  bo.  Judge  Barkalow, 
Is  perfectly  justifiable  in  advising  her   not  to  endorse. 
Hub  conversation  was  before  the  negotiations  lor  credit  on 
security  of  the  stock  took  place.     It  is  possible,  but  it 
Lot  seem  very  probable,  that  this  announeenient  of 
Barkalow  was  not  understood  to  have  reference  to 
lomption  by  the  widow  of  liability  for  her  sons,  to  be 
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IvK.th.   under    the    circum- 

'.    ::.-.  .^^s:r:.:i.vn:  wa?  raailo,  the  duty  of 

.   :•,•.-.  >>I:_\   ;:'  iii-^uiring  as  to  the  rigbt 

.t   ".  r -i-ifid  pledge  of  the  stock 

,  ::.:\s>i-ii]y  not  connected  with 

1  P.:   •,  tli*;  JFTrWv.  Sckicfelin,  7 

. .  r.; .  J  P7>  -202:  Dry  v.  Dcj/, 

<. .  '.  .  -.  1 00  J/f/A«-  382.    Having 

I  :  rv !..'.si.>.  ilicv  cannot  succett- 

.  iTr  ;:!.ii  I'f  /--/i?/ m/t*  and  igno- 

.    u!.>v':  :i.ai  tIk-  decision  of  this 

L .:  -i:  :5ie  last  lornu  must  govern 

".::::  v:rvi:n^.>taiices  in  the  oases 

:":  V    ;-]}*'iv;4tion  for  credit  was 

K*  ^.:..     '.:  \\,.>  :r  \i.I  T'.a:  he  represented  that 

•^-::  wa?  the  property  of  Prall 
i;:rra  l-v  them  on  account  of 

■ 

T'.v  i\vi.nnrix  was  authorial 
r.i .:. :.'  advamv  to  each  of  the 
'.    TV-v  cxicutrix.  by  delivering 

:  K  -A  ■.-.  :  r  .1^  '..\  i :  \  :;  :  "i.i  Tr.ts.  :.cr  lowor  of  attoniev  iu 
-.i:.k  :  :r..:.>:i  r  :..i  >:.x  W.  o.  rr.  l-onitt-d  Edwin's  statement, 
-:. :  :':.t  T'.'.Ts.  v.  :':.i  rV,  :i.  ,:'  ::.o  rt:-pi\-sentation  that  the 
>:  '/x  v...>  -.:.  :..,:  ::.^  ;r.  ;^7:\  <-:  M-Tiimer  and  Edwin, 
..-•>::■*;  i:  ;.>  mv  .;r::\.  ;iv./i  '.v.  iTA^i  t^iith  made  advances 
-.  :. ::.  T:.».  Ti*:.^  i.iiti  !.,>  r..i.i:>  v!"  i  rosivuting  the  inquiry 
:--  :  ::.v  :r..:l.  v«i  :iu  r^i  r^>i :.:.»::.-:..  Thev  had  no  nodee. 
'J :.-  r-.TT.-v:. •;;::.:.  rv:  \\*!.:.  :.  :':.t  ,u   i>i'>ii  in  that  case  rests, 

:\  >  .l'-:;4:.:'.;i'".v  '.:;  :':.v  ;.:.<\vor  in  this,  is  not 
'.  ■■:*  :..«.  .■::.^r  !.;v...;.  ;\>  I'tforo  stated,  is  dis- 
j:  v.i  .v  :':..  u>:::....:.\  v>:'  NU>>r>.  Haniil  and  Booth 
::•::.-..•..■..  I:  ;> :.  .r  jj.  ;.^  ^..;^^^.  ny^  .■;^  ..^ntrary,  the  receipt 
•.:\iV.:.  •.V-.-:.  ■  :irv  a:*.!  dc'.i.'t.  ration.  ;r.i/i  '.'v  n  skillful  hand,  and 
ar'v-r  •-  .>:.T^i.:u: .  -i;  wiii;  tl.t  ir  v..»us;>i.!.  :>  i  o:;:cnt  and  conclusive 
i.v].3.;i,.v  i.i:.*i5i.-i  tiivTu  c.M  tlic  >;:'.uri  ft*  notice.  In  iVrifl 
V.  T'ff  !J;..T..-  was  i;i.:hii;o:  in  ^l.^-  orfl  r  i.»  assisrn  the  stm-kas 
)lh*t4;ia]  m:  liiiiy.  ii..r  in  tLc  iv.tii-i  ^rivcn  bv  the  Tilts,  to 
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lontradict  the  statement  made  by  the  Tilts,  that  Edwin 
represented  that  the  stock  belonged  to  him  and  his  brother, 
[n  this  the  documentary  evidence  ife  all  against  Hamil  and 
Booth,  and  shows  that  they  had  notice  that  the  stock  was 
the  property  of  the  estate,  and  that  the  executrix  was 
nakiftg  an  illegitimate  use  of  it.  There  the  assignees  dealt 
«ith  and  received  the  stock  as  the  lawful  property  of  Mor- 
amer  and  Edwin.  Here  the  assignees  received  and  dealt 
rith  it  as  the  property  of  the  estate.  The  complainants  are 
entitled  to  relief,  but  it  will  be  accorded  on  such  terms  as 
0  secure  to  Messrs.  Hamil  and  Booth,  as  security  for  their 
lebt,  any  interest  which  Edwin  and  Mortimer  may  have 
Q  the  stock  in  question,  and  any  interest  of  the  widow 
herein,  which  can,  consistently  with  the  rights  of  the 
ther  children  under  the  will,  be  applied  to  that  object. 
'he  decree  will  be  without  costs. 


George  W.  Gardner 

V. 

Gilbert  T.  Raisbeck. 

1.  On  a  bill  to  compel  the  defendant  to  account  for  five  bonds,  with 
e  mortgages  securing  the  payment  thereof,  assigned  and  delivered  to 
e  defendant  by  the  complainant,  in  trust  to  sell  them  and  pay  over 
e  proceeds  to  the  latter.    A  plea  that  as  to  four  of  the  bonds,  a  court 

competent  jurisdiction,  in  a  suit  in  which  the  present  com})lainanl 
id  defendant  were  co-defendants,  found  that  the  assignments  of  those 
struments  were  for  valuable  consideration,  Heif/^  not  good. 

2.  To  make  a  judgment  pleaded  in  bar,  a  technical  bar,  it  must 
'pear  to  have  been  for  the  same  subject  matter,  and  between  the  same 
substantially  the  same  parties. 

J.  The  complainant  in  the  present  suit  not  claiming  under  the  coin- 
jnant  of  the  former  suit,  and  his  attitude  in  the  former  suit  being 
rely  that  of  resistance  to  the  claim  of  the  complainant,  in  that 
on,  the  judgment  in  the  former  suit  was  held  not  to  have  been 
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between  the  same  parties,  nor  substantially  so,  nor  for  the  same  subject 
matter. 

4.  The  allowance  of  the  plea  of  former  judpnent  is  based  on  the 
maxim  expedit  reipubliccc  ut  sit  finis  iitium,  and  the  test  question  is  whether 
the  parties  had  in  the  former  suit  full  opportunity  to  litigate  the  Teiy 
subject  matter  of  the  present  one. 

5.  A  plea  of  former  action  depending  for  the  same  matter,  will  not 
bo  good,  unless  the  former  action  was  of  the  same  nature  and  effect 
as  the  latter. 

6.  The  plea  as  to  the  fifth  bond,  was  that  the  complainant  had  ont 
certain  occasion  sworn  that  it  had  been  assigned  by  him  to  the  defend- 
ant for  valuable  consideration.    Held,  bad. 


Bill  for  account.     Plea  of  former  decree,  by  defendant, 
Gilbert  T.  Raisbeck. 

Mr,  S.  B,  lia7}som,  for  complainant. 

Mr.  I.  R.  Wilson,  for  G.  T.  Raisbeck. 

The  Chancellor. 

The  bill  is  filed  to  compel  the  defendants,  Gilbert  T. 
Raisbeck,  Charles  H.  Bertrand  and  Edwin  M.  Cook,  to 
account  to  the  complainant  for  five  bonds,  with  the  niortr 
gages  securing  the  payment  thereof,  assigned  and  delivered 
by  him  through  Bertrand  to  Raisbeck,  on  or  about  the  7ti 
of  June,  1871,  in  trust,  to  sell  them  and  pay  over  to  the 
complainant  the  proceeds,  after  deducting  ten  per  cent  on 
the  amount  of  the  principal  and  interest  due  at  the  time  rf 
sale.  The  bill  states  that  there  were  then  due  thereon 
$25,500,  and  that  the  complainant  was  induced  to  make  the 
assignments  and  deliver  over  the  bonds  and  mortgages  Ij 
the  advice,  representations  and  recommendations  of  Beit^ 
rand,  who  was,  or  pretended  to  be,  a  New  York  lawyer,  and 
acted  as  the  complainant's  legal  adviser  in  the  matter;  and 
that  Bertrand  represented  to  him  that  Raisbeck  (who  pre- 
tended to  be  a  real  estate  broker)  w^as  an  honest  man  and 
pecuniarily  responsible,  and  that  the  latter  had  already  a 
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laser  for  the  securities.  The  bill  alleges  that  the 
nments  were  made  to  facilitate  the  transfer  of  the 
.8  and  mortgages  on  sale,  the  complainant  then  living 
e  state  of  Connecticut,  and  Raisbeck  in  Hoboken  ;  that 
romplainant  instructed  Bertrand,  to  whom  he  entrusted 
assignments  and  bonds  and  mortgages,  not  to  deliver 
1  to  Raisbeck  until  he  should  have  received  ample 
rity  from  the  latter  in  the  premises,  and  that  at  or 
it  the  time  when  they  were  delivered  to  Raisbeck,  the 
plainant  was  informed  by  Bertrand  that  he  had  taken 
1  Xtaisbeek  full  security  before  he  delivered  them  over 
im,  and  that  he  would  see  to  it  that  Raisbeck  accounted 
he  complainant  for,  and  paid  over  to  him,  the  proceeds 
he  sale  of  the  securities.  The  mortgages  were  on  prop- 
r  in  the  city  of  Brooklyn.  Cook  was  a  clerk  in  Rais- 
k's  employ. 

?he  bill  further  states  that  the  defendants  conspired  to 
raud  the  complainant  in  the  matter,  and  that,  accord- 
:ly,  Raisbeck  assigned  one  of  the  bonds,  with  the  mort- 
ge  securing  its  payment,  to  Arthur  Childs,  on  or  about 
e  26th  of  April,  1872,  and  purchased  the  title  to  the 
ortgaged  premises  mentioned  in  the  other  mortgages,  and 
len,  on  or  about  the  5th  of  the  last  mentioned  month, 
uiceled  those  mortgages,  and  that  he  afterwards  sold  the 
Toperty.  It  further  states  that  he  admits  that  he  has  con- 
erted  the  proceeds  of  the  bonds  and  mortgages  to  his  own 
»e,  except  $7,000  which  he  claims  to  have  paid  to  Bert- 
Hmd,  and  f  2,000  to  Cook.  The  complainant  further  states 
ftat  when  he  sought  to  compel  payment  of  the  proceeds  to 
Km,  Bertrand  and  Raisbeck  conspired  to  cause  him  to  be 
mprisoned  in  the  state  penitentiary,  and  for  that  purpose 
ly  accused  him,  on  oath,  of  suhornation  of  perjury; 
for  their  conspiracy  in  the  matter  they  were  indicted 
convicted,  and  imprisoned  in  the  state  penitentiary. 
k  pleads  that,  as  to  four  of  the  bonds  and  mort- 
there  was  an  adjudication  on  the  merits,  on  the  18th 
naTjj  1872y  in  the  supreme  court  of  New  York,  in  a 
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suit  brought  by  Charles  Gardner  against  Raisbeck  and  his 
wife,  and  the  complainant  and  Catharine  M.  Flynn  and 
George   W.   Burrell,  to   set  aside   the   above   mentioned 
assignments  of  the  bonds  and  mortgages  by  the  complain- 
ant to  Raisbeck,  on  the  ground  that  there  was  no  consider- 
ation paid  by  the  latter  to  the  former  therefor ;  and  that  on 
the  2d  of  March,  1872,  final  judgment  was  rendered  in  that 
action,   and   the   court,   on   the   merits,  decided   that  the 
assignments  were  made  for  a  good  and  valuable  considera- 
tion, and  without  any  fraud,  collusion  or  conspiracy  with 
Ruisbeck,  or  any  person  whomsoever,  and  adjudged  that 
the  plaintiff's  bill  in  that  suit  be  dismissed  on  the  merits  of 
the  action.     The  plea  further  states  that  those  four  bonds 
and  mortgages  are  four  of  those  mentioned  in  the  bill  in 
this  cause,  and  it  makes  profert  of  the  judgment,  and  pray« 
that  it  be  made  part  of  the  plea.     The  question  is,  whether 
the  plea  is  good.     The  assignments  were  made  on  the  7th 
of  June,  1871 ;    the  judgment  pleaded  was  entered  on  the 
2d  of  March,  1872,  and  the  conversion  complained  of  took 
place,  according  to  the  bill  in  this  cause,  as  to  the  bond  and 
mortgage  assigned  to  Arthur  Child,  on  the  26th  of  April, 
1872,  and  as  to  the  rest  on  the  5th  of  that  month.  ^ 

To  make  the  judgment  pleaded  a  technical  bar  to  this    J 
suit,  it  must  appear  to  have  been  for  the  same  subject  matr  ^ 
ter,  and  between  the  same,  or  substantially  the  same,  pa^    ; 
ties.     It  was,  as  stated  by  the  plea,  in  an  action  by  Charles    - 
(liirdner,  to  set  aside  the  assignments  to  Raisbeck,  on  the 
ground    that   they   were   without   valuable   consideration. 
The  result  of  that  litigation  was  merely  the  defeat  of  Charles 
(Gardner,  and  the  consequent  dismissal  of  his  bill.     It  * 
alleged,  indeed,  that  the  ground  of  dismissal  was,  that  the 
court  found  that  the  assignments  were  made  for  valuable 
consideration  and  bom  fide.     The  bill  in  this  cause  alleges 
that  they  were  made  homi  fide. 

The  question  between  the  parties  to  this  suit,  whether  , 
the  complainant  is  entitled  to  an  account  from  tke  defend-  1 
ants,  in  respect  of  the  bonds  and  mortgages  assigned  to  ] 


1 
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et-k,  was  not  dGtei'iiiiimd  in  that  action.  Nor  was  the 
iiciit  between  the  same  parties,  nor  substantially  so, 
•c>iii|tlninunt  is  not  bound,  nor  to  be  affected  by  it.  He 
not  cluini  under  Charles  (lardner.  He  is  not  seeking 
now  tliat  litigation.  He  flonght  no  relief  in  that  suit, 
could  obtain  none.  His  attitude  was  merely  that  of 
taiic-c  to  the  claim  of  Charles  Gardner  against  him. 
Chancellor  Kent,  in  Ncafk  v.  Neajie,  1  John.  C.  R.  1  : 
make  the  dismission  of  the  former  suit  a  technical  bar, 
■ust  be  an  absolute  decision  upon  tlie  same  point  or 
:er,  and  the  new  bill,  it  is  said,  must  be  by  the  same 
:itiff  or  his  representatives,  against  the  same  defendant 
lU  representatives."  A  decree  cannot  be  pleaded  in 
of  a  new  bill,  unless  it  is  conclusive  of  the  rights  of  the 
iplainant  in  that  bill,  or  of  those  under  whom  he  claims. 
f.  PI.  238 ;  2  Madd.  Ck.  Pr.  312. 

To  make  a  former  judgment  conclusive  between  the 
ties  in  another  suit,  in  relation  to  the  same  matter,  it  is 
essary,"'  says  Chancellor  Walworth,  "that  the  former 
:^liould  have  been  between  the  same  parties.  But  the 
:  that  there  were  other  defendants  in  the  former  suit, 
D  are  also  bound  by  the  decision,  and  estopped  from  con- 
certing the  same  fact,  does  not  render  tho  former  decision 
'the  lei*s  conclusive  against  any  one  of  the  defendants 
rein."  Doics  v.  McMlrkud,  6  Pai^v  139.  In  Behmt-i  v. 
nking,  2  M.  jf-  C  581,  the  lord  chancellor  said,  that  in 
ler  to  support  the  pica,  it  was  necessary  to  show  that  the 
Keediugs  in  which  the  plaintiffs  were  alleged  to  have 
led  were  taken  for  the  same  purpose  as  the  suit  in  which 
iplea  was  tiled  ;  for,  he  adds,  the  issue  might  have  been 
!  Mffle,  while  the  object  was  different ;  and  the  cireuin- 
Dce  that  the  matter  had  been  tried  as  a  matter  of 
dence  could  not  be  conclusive ;  that  the  defendant  had 
■bow  that  the  subject  matter  was  the  same,  that  the 
bt  came  in  question  before  a  court  of  competent  jnris- 
tion,  and  that  the  result  was  conclusive,  so  as  to  bind  the 
pnent  of  every  oUier  court.     This  is  in  aecordant^e  with 
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the  rule  of  the  civil  law,  in  which,  according  to  Voei,  ihe 
exceptio  litis  Jinitw  could  only  be  allowed  si  Us  temiinaia  demo 
tnoveatur  inter  easdeni  persomis^  de  eadem  re  et  ex  cadem  pe- 
teiidi  causa.     The  allowance  of  the   plea  is  based  on  the 
maxim,  Expedit  reipublieoi  tit  sit  finis  litinm ;   and  the  test 
question  is,  whether  the  parties  had  in  the  former  suit  full 
opportunity  to  litigate  the  very  subject  matter  of  the  present 
one.     A  plea  of  former  action  depending  for  the  same  mat- 
ter will  not  be  good,  unless  the  former  action  were  of  the 
same  nature  and  effect  as  the  latter.     Law  v.  Rigby^  4  Bn. 
C.  C,  60.     The  question  whether  Raisbeck  is  not  liable  to 
account  to  the  complainant,  in  respect  of  the  four  bondi 
and  mortgages,  was  not  adjudged  in  the  suit  in  the  supreme 
court  of  New  York.     The  plea  as  to  the  other  bond  and 
mortgage  is  bad.     It  does  not  even  plead  that  Raisbeck 
holds  those  instruments  by  assignment  for  valuable  consid- 
eration, but  that  in  a  "bill  of  accounting,"  made  by  the 
complainant,  and  sworn  to  by  him,  on  the  23d  of  Septem- 
ber, 1871,  it  appears  that  he  assigned  that  bond  and  mort- 
gage to  Eaisbeck  for  ?1,350.     The    "  bill  of  accounting" 
here  mentioned  seems  to  have  been  a  statement  of  accounti 
and  the  plea  in  substance  is,  that  at  the  time  last  men- 
tioned, the  complainant  swore  that  he  had  assigned  the 
bond  and  mortgage  to  Raisbeck  for  the  consideration  of 
$1,350.     Brietiy  stated,  these  pleas  are,  lirst,  that  as  to  foot 
of  the  bonds  and  mortgages,  a  court  of  competent  jurisdie- 
tion,  in  a  suit  in  which  Raisbeck  and  the  complainant  were 
co-defendants,  found  that  the  assignments  of  these  instru- 
ments were  for  valuable  consideration  ;   and  secondly,  as  to 
the  other,  that  the  complainant,  on  a  certain  occasion,  swore 
tliat  the  assignment  thereof  was  for  a  valuable  consideration*. 
The  pleas  will  be  overruled,  with  costs. 
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The  Thomas  Tron  Company 


[.ENTOWK   MiKINO   COMPANY  AND  HeNRV  BaKER,  and 

others. 

c>ing  letigee  nf  a  mine  adjoining  mineral  lands  of  B,  »ank  a 
the  latter  landH  without  imlhnrity,  and  through  it  mined  s 
ntily  of  the  ore  in  thosn  laiidx.  A,  bavinp  exhausted  his  own 
1  being  about  to  abandon  it,  B,  mho  bad  then  for  the  first  tim« 
d  the  tresi>ass,  ri-fjuestfid  i>eruiission  from  A  and  his  lessors  to 
tlie  vbaft  in  order  to  make  an  inspection,  with  a  view  to  ascer- 
he  estent  of  the  injury;  which  was  refused.  He  then  filed 
tr  leave  to  make  the  inspection,  and  an  injunction  reiiuiring 
,s  lessors  to  permit  the  in.~pection  was  granted,  without  notice 
F  them.  fJt'ld,  that  it  was  projierly  granted  under  the  circutn- 
hut  that  as  a  general  rule  it  is  best  to  re<|uire  notice  of  appli- 
ir  ail  injunction  in  sueh  case,  in  tlic  meantime  enjoining  ho  far 
le  n^ceffnry  to  preserve  the  ttaUu  yuo. 

er  i.'ea«ing  to  work  his  mine  in  the  regular  way  (it  Iwing 
out).  A  ]>roc(ieded  to  reduee,  for  the  sake  of  tlie  ore  tliot  was 
,  the  pillarn  supporting  the  roof,  thuH  endangering  the  falling 
e  roof,  wliich  would  let  into  A'»  mine  the  waters  of  a  swamp 
urface  of  tlie  ground  over  that  mine,  from  which  those  watt>rit 
un  into  and  flood  B's  mine,  wiiere  A  hud  worked  it.  On  sup- 
:al  Iiill  netting  up  these  fuels  nn  injunction  was  granted,  and 
lument  retained  till  the  hearing. 

for  relief  and  suiiplemental  bill,  answer  and  affidavits. 
1  to  diirRolve  injuuetions  and  dismiss  bill. 


. — Where  the  owner  of  the  surface  is  distinct  from  that  of  ii 
la  U  entitled  to  a  reasonable  support,  notwitlii^liinding  a  deniiil 
Mgligence  in  working  sucli  mine.  Harra  v.  ligtling,  5  \[.  >{• 
i  B^mphrUt  V.  Hn^iUn,  12  (j.  Ii.  T3i) ;  AnarT  v.  Mortw,  5  El.  ■(- 
[  Marvin  v.  Breuitlfr,  55  A'.  Y.  53S.  Nor  has  a  ilefendant,  in 
iga  mine,  anv  right  to  remove  the  pillars  or  supporfJt  so  an  to 
pr  the  falling' in  of  the  surface.  Blactettv.  BniJle^,\  B.d^S.'iH); 
:  WmuT,  66  Pa.  .Si.  429 ;  Horner  v.  Watson,  79  Pa.  .St.  242.  It  is 
jhioT  mch  of  the  owners  of  adjoining  mines  to  work  his  own  in 
•Bur  which  he  deems  most  convenient  and  beneficial  to  him- 
lAwUli  the  natural  connequenco  may  l>e  that  some  prejudice 
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Mr.  J,  Vanatta^  for  the  motion. 

Mr.  L    W.  Seuddcr^  Mr.  A.   G.  Rickey^  :ui(l  Mr.  J.  fi 
Shvprnariy  contra. 


The  Chancellor. 

The  original  bill  was  filed  to  reetrain  the  defendants,  the 
Bakers,  lessors,  and  the  AUentown  Mining  Company ,  lessea, 
from  preventing  the  complainants  from  entering  into  the 
mine  owned  by  the  former,  and  leased  to  and  worked  bf 
the  latter,  to  inspect  the  workings  so  as  to  ascertain  to  whik 
extent  they  had  been  done  upon  the  mineral  property 
the  complainants.  The  bill,  which  is  duly  verified,  %\M 
that  the  Baker  mine  property  and  that  of  the  Thomas  coi 
pany  adjoin  each  other,  and  that  before  the  filing  of 
bill  the  Allentow^n  company  had,  without  the  authority 
knowledge  of  the  complainants,  sunk  a  shaft  in  their  mini 
operations  upon  the  property  of  the  complainants  (as 
latter  had  recently  discovered),  and  had  through  it  minei^ 
and  taken  to  their  own  use  from  the  complainants'  prop-j 
erty,  about  40,000  tons  ot*  ore ;  that  they  had,  Avheu  the  Kttj 
was  filed,  ceased  their  mining  operatit)ns  on  both  propertii 


will  ensuo  to  the  owner  of  the  adjoining  niino ;  so  long  as  such  pn 
dice  does  not  arise  from  the  negligent  or  malicious  conduct  of 
neighbor,     ^mith  v.  Kenrick,  7  C.  B.  515.    That  a  plaintiflf  has  a  right( 
action  against  an  adjoining  land-owner  who,  by  working  his  mine,h 
deprived  the  plaintiti's  land  of  support,  and  causcKl  a  subsidence 
tlie  same,  see  lUchards  v.  Harper^  1  L,  7?.  (Ex.)  199.     If  a  subndffl 
is  caused  by  the  combino<l  workings  of  mines  immediately  benfA] 
tiie  surface  injured,  and  of  others  beneath  ac^'oining  mines,  the  phi*] 
tiff  may  recover.    Aspclen  v.  Scddon.  I  L.  B.  (Ex,  Div,)  496.    It  wasfliK 
that  the  owner  of  a  mine  was  liable  in  trespass  for  having  wrongftiHTJ 
excavated  on  his  neighbor's  mine;  but  not  in  case,  for  leaving  open*] 
aperture,  although  a  continuing  damage  resulted  therefrom.    Cto'»j 
Dcardcn,  lU  Q.  B.  57G.      In  tht»  same  case  a  t^uert/ 'was  raised,  wh^n';, 
such  tre.^j>asser  was  bound  to  use  means  on  his  own  land  to  pre«i*? 
water  flowing  tiierefroni  into  that  of  complainant.     But  in  Mexbtum^.i^ 
V.  Bower,  7  Bcav.  127,  wliere  a  tenant,  in  violation  of  his  covenant, hii] 
worked  into  a  neighboring  mine,  an  injunction,  the  otfoct  of  whiA 
was  to  compel  him  to  close  th(^  oi)ening,  was  allowed.     So,  case  willli* 
if  the  result  of  such  trtjspassing  is  the  removal  of  a  natural  barrierrf 
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id  wore  about  to  leave  them  altogether,  and  that  they 
id  tbu  Bakere,  had  refused  the  coniplahiaiits  pemiiesion  to 
II  down  the  sliaft  anil  make  an  inspection,  to  ascertain  wliat 
'.irking  liad  been  done  in  the  complainants'  property.  The 
ill  prays  un  account,  but  its  main  object  was  to  obtain  the 
ni^pectiou.  On  the  tiling  of  the  bill  an  injunction  was 
fi#ucd  restraining  the  defetidatiU  from  preventing  the  com- 
-•Ininants,  their  servants  or  agents,  from  tntering  the  mine 
uid  remaining  therein  for  the  purpose  of  making  explora- 
tions and  surveys  to  ascertain,  as  tiir  as  might  be  practicable, 
the  amount  of  iron  ore  which  had  been  taken  from  the  mine, 
(provided  that  they  should  not  take  possession  of  the  mine, 
nor  any  part  thereof,  uor  remain  therein  any  longer  than 
might  be  rea.-jonably  necessary  tor  the  above  mentioned 
purposes,  and  that  they  should  do  no  injury  to  the  property 
or  jiosaession  of  the  defendants,  nor  interfere  with  their 
liu^iness,)  and  also  from  removing  the  pillars  or  supports  in 
the  mine,  and  from  doing  any  other  wrong  or  injury  which 
Would  hinder  or  destroy  the  access  to  the  mine,  or  hinder 
or  prevent  the  free  exploration  and  survey  thereof  ibr  the 
parposes  above  mentioned.  The  inspection  was  permitted 
under  the  in,)unction. 


the  itlainlitf'rt  min«,  and  itH  coii!ie(|iiont  inundation.  J^u-mslonf  v, 
irA(.j%,  2  D.  i  L,.  303.  Ignorance  of  the  luciitioii  of  the  iliviUing  line 
cinnot  l>e  i«ct  up  a*  exruiie,  ju^itiflciition,  or,  it  iu>eiiii<,  DVen  in  niitipi- 
tiwi.  -I/aye  V.  Tappan,  23  CW.  300.  Wliere  A  du((  a  well  near  B'«  laiid, 
wbicli  :<tkiik  in  coni(c(|ueiice,  and  it  vm*  proved  ilmt  it'  a,  buildin-i  had 
Mt  tiwn  on  B'h  land,  the  land  would  Htill  liavt>  Hiink,  liut  the  ihmujiu 
h)B  would  have  b«en  inappreciable,  HdiLxXiat  B  had  no  right  nl'iic-tion 

Sntt  A.  fimiti,  v.  Thaekemk,  1  L.  It.  (f.  P.]  5(54.  See  linncn  v. 
■in*.  4  //.  it  S.  It)b.  It  iiecm!>,  that  a  latid^ovrncr  has  no  iiiiturni 
'bAi  of  support  from  fiibterranenn  water.  I'opplew.-ll  v.  Jfot/kimmi, 
(L.  R.  {Kr.  Ch.l  24tf.  A  defendant  is  linble,  if,  after  const luctin;;  a 
NRnoir  on  bin  own  land,  over  an  abandoned  colliery,  the  ptiiintitl''s 
-«be  M  thereby  flooded.  FleteAer  v.  I{^/a«</»,  1  L.  Ji.  {Ex.  f/..)  •2r,:,. 
M  lisfailitf  arisen  from  water  flowing  naturally  from  a  mine  projicirly 
'  "1,  into  another  mine  Bitualeil  on  a  lower  level.  Allttt,  us  to 
pumped  into  the  upper  mine  for  the  puriKMe  of  working  a 
'  HUH.  Bmni  v.  Williammn,  Ih  (.'.  IS.  I  A'.  .S.)  3Tfi ;  Horner  v. 
-  7V  Pa.  Si-  ^2.  A  and  B  occupied  adjoining  collieries,  and  a 
■or  of  B,  but  with  whom  he  hud  no  privity,  had  made  liolea, 
thyrlin^,'*  in  a  barrier  of  coal  belonging  to  A,  wfaicli  uepa- 
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The  supplemental  bill  was  ftled  to  prevent  the  defendant 
from  weakening  the  pillars  and  supports  of  their  own  mine, 
or  their  workings  in  the  complainants'  property,  to  such  an 
extent  as  to  endanger  the  caving  in  of  the  surface,  and  so 
filling  in  the  places  worked,  and  to  let  in  the  water  fromi 
swamp  over  their  mine,  which  would  flood  the  complainants' 
mine  property  which  had  been  worked  by  the  defendant 
company.  This  bill  was  duly  verified,  and  on  it  an  injunc- 
tion was  issued,  restraining  the  defendants  from  removing 
or  weakening  any  of  the  pillars  or  supports  of  either  of  the 
mines,  their  own  or  the  complainants',  so  as  to  endanger  the 
falling  of  the  earth  or  mine  roofs  supported  thereby.  Th« 
defendants  have  answered  the  original  bill,  and  now  move 
to  dissolve  the  injunctions  and  to  dismiss  the  bills.  Tl« 
injunction  to  restrain  the  defendants  from  preventing  ar 
inspection  has  served  the  purpose  intended,  and  the  motior 
to  dissolve  it  is  based  on  the  ground  that  it  was  improvi 
dcntly  granted.  That  the  case  made  by  the  bill  warrantee 
an  injunction  is  too  clear  for  dispute.  If,  as  the  bill  alleged 
the  defendant  company  had  entered  upon  the  complainants 
property,  and  there  sunk  a  shaft  and  mined  ore  through  it 
and  having  ceased  their  operations,  and   being  about  t< 


rated  the  two  collieries.  B,  in  working  his  mine,  broke  down  a  sean 
of  his  own  coal,  and  the  consequence  was  that  tlie  water  flowed  frou 
B's  mine  into  A's,  through  the  thyrlings.  Ileid,  that  there  wm  d 
duty  on  B  to  prevent  the  water  from  flowing  from  his  mine  into  A' 
mine.  iSlmith  v.  Kcnrick,  7  C  B.  515.  An  owner  who,  in  mining,  dra^f 
the  water  from  and  destroys  a  neighboring  spring,  is  not  liable  ther* 
for,  in  the  absence  of  malice  or  negligence.  Holdeman  v.  Burekhar 
45  Pa,  St.  514.  See,  also,  Acton  v.  B/undell,  12  3/.  <fc  W,  324;  BaliaccrU 
ish  (Jo.  V.  Harrison^  5  L.  R.  {P.  C.)  49;  Dickinson  v.  Grand  Junction  CoM 
Co.,  19  E.  L.  A  E.  513.  For  the  liability  of  a  defendant  who  wiUuUj 
fills  with  water  a  shaft  used  in  common  by  both  parties,  see  McKhi^ 
V.  BatcliJ\  44  Pa.  St.  156. 

In  Dugdale  v.  Jiobertson,  3  K.  &  J.  695,  the  plaintifl^  being  entitled  W 
the  supi)ort  ol'  the  surface  after  a  conveyance  by  him  of  the  min*"* 
thereunder,  the  defendants  were  ordered  to  allow  plaintiff  access  »tiU 
reasonable  times  to  the  mines,  for  the  purpose  of  making  necesstfj 
supports.  A  view  was  ordered,  in  Stockbridgc  Iron  Co,  v.  Cone  Iron  Wvh 
102  Mass.  80,  although  there  was  no  pretence  that  the  wrongful  exci 
vation  had  been  made  wilfully  ;  and,  in  this  case,  the  cost  of  using  tbi 
bhaft  of  the  plaintiflf*s,  if  reasonably  although  not  absolutely  nccessan 
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feave  the  mine,  refused,  on  application,  to  permit  the  com- 
plainants to  enter  the  mine  for  inspection,  and  the  complain- 
ints  were  apprehensive,  and  had  reason  to  apprehend,  that 
the  defendants  would  destroy  the  evidence  of  their  operations 
»nd  80  render  it  impossible  for  the  complainants  to  obtain 
compensation   or  satisfaction   in  the  premises,  they  were 
^titled  to  an  injunction,  at  least  to  restrain  the  defendants 
from  destroying  the  evidence,  a  thing  which  they  might  do 
onder  an  honest  but  mistaken  claim  as  to  the  boundaries 
of  their  property.     It  appears  clearly  that  the  defendants 
feihsed  the  complainants  permission  to  make  the  inspection. 
On  the  10th  of  June,  1876,  the  engineer  of  the  latter  applied 
to  the  mining  superintendent  of  the  Allentown  Company, 
tt  the  mine,  for  permission  to  enter  the  mine  to  make  the 
inspection.     The  superintendent  replied  that  leave  could 
not  be  granted  without  the  consent  of  Mr.  Baker,  one  of 
the  lessors,  and  referred  him  to  the  latter  accordingly.    Mr. 
Baker  says  that  on  that  day  two  agents  or  employes  of  the 
complainants  asked  him  if  he  was  willing  that  they  should 
go  down  into  the  mine  and  look  at  it.     He  says  he  replied 
that  they  must  go  to  the  Allentown  Company ;  that  he  had 
nothing  to  do  with  it ;  that  they  then  said  they  had  seen 


nd  also  the  cost  of  excavations  on  and  under  the  plaintiffs'  land,  were 
iOowed;    the  plaintiff:^  advancing  the   money   therefor,  and   being 
^idbwed  interest.     But,  in  Bennett  v.  Whitehouse^  28  Beav.  119,  where  a 
Vnm  was  ordered  on  probable  suspicion,  the  court  said  that  the  inspec- 
jfisii  must  be  at  the  complainant's  own  expense,  and  on  reasonable 
[Mice  to  the  defendant.    So,  where  a  defendant  had  built  a  wall  upon 
^  boundary  line  after  excavating  plaintiff's  land  and  removing  ore 
krongh  his  own  mine,  the  plaintiif,  on  depositing  £500  as  security,  was 
*"^«1  to  make  an  opening  in  such  wall  for  inspection.     Bennet  v. 
r,  7  Jur,  JV.  S.  284.    To  a  bill  averring  that  defendant's  mine 
not  be  worked  without  tapping  and  letting  in  a  river,  thereby 
ling  the  defendant's  mine,  and  through  his  mine  that  of  the  corn- 
it's,  a  demurrer  was  overruled,  and  an  injunction  granted, 
the  complainant  had  worked  out  the  barrier  between  his  own 
Pendant's  mine.    Crampton  v.  Lea,  19  L.B.  (Eg.)  115.   See  Jegon  v. 
6  L.  B.  (Ch.)  742.    In  Dumfas  v.  Muhlenberg,  35  Pa,  St.  351,  both 
r  and  leasee  were  held  liable,  the  lessor  having  authorized  and 
ted  to  the  cost  of  building  a  slope,  by  means  of  which  coal 
qpRiilT  mined  was  reached  and  removed,  a  royalty  thereon  having 
i?|ind  to  the  lesBor.    It  seems,  that  if  a  tenant  be  in  possession  of 
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the  superintendent  of  the  Allentown  Company,  and  h< 
would  not  give  them  permission  unless  Mr.  Baker  gave  it 
and  that  he  replied  to  that  statement,  "  You  must  go  to  th< 
Allentown  Company ;  they  are  lessees,  and  have  all  to  (i< 
with  it."  He  says  that  he  further  said  that  he  would  giv< 
no  permission,  but  that  if  the  Allentown  Company  did  so 
he  would  make  no  objection  to  it. 

These  statements  from  the  answer  fully  corroborate  th' 
allegation  of  the  bill,  that  the  defendants  refused  the  con 
plainants  permission  to  make  an  inspection.  Nor  is  i 
alleged  by  the  defendants  that  they  were  not  fully  aware  o 
the  reason  for  desiring  to  make  the  inspection.  It  voul< 
seem  that  it  ought  to  be  quite  a  matter  of  course  for  th 
parties  to  allow  an  inspection,  on  application,  under  sucl 
circumstances.  After  a  refusal  under  the  circumstances  ai 
stated  in  the  answer  itself,  it  would  be  the  duty  of  the  cour 
to  secure  to  the  complainants  the  inspection,  if  satisfied  o 
the  bona  Jide^  of  their  application.  But  the  defendants 
counsel  insists  that  the  order  (for  such  the  injunction  was 
practically,)  for  inspection  ought  not  to  have  been  mad< 
without  giving  to  the  defendants  an  opportunity  to  bi 
heard  in  relation  to  it;  that  is,  it  should  not  have  beei 
made  except  on  notice.  In  a  case  like  the  present,  when 
the  application  is  for  the  inspection  of  a  w^orked-out  ao( 
almost  abandoned  mine,  to  ascertain  the  extent  of  th< 
workings  merely,  and  it  appears  that  leave  has  been  refused 


the  land,  the  lessor  alone  may  sue  for  wrongfully  removing  ore* 
because  it  is  an  injury  to  the  reversion.  Huffunin  v.  McCunniffj  2  Co 
3C7,  373.  Whether  the  mode  of  working  a  mine  is  the  ordinary  oik 
and  was  reasonable  and  proper,  is  a  question  for  the  jury.  Smith  t 
Fletcher,  9  Ex.  (Ex.  Ch.)  64. 

There  has  not  been  entire  uniformity  in  the  rules  adopted  ft 
measuring  damages  in  such  cases ;  thus,  in  Hilton  v.  Woods,  4  X.  i 
{Eq.)  432,  whore  the  defendant,  by  mistake,  worked  the  mine  of  ti 
plaintiff,  it  was  held,  that  he  was  to  pay  only  the  fair  value  of  the  coi 
as  if  he  had  purchased  the  mine  from  the  plaintiff.  In  Jeffcn  v.  FtvM 
6  L,  i?.  (Ch,)  742,  the  cost  of  hewing  and  raising  were  allowed  tl 
defendant.      In    the   case  of   mere   wrongful   taking,   without  all 

Sation  or   proof  of  either  mistake  or  wilfulness,   the  measore  n 
eld   to  be    the  cost  of   raising,  but    not  that  of   getting  or  m 
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the  granting  of  the  order  for  inspection  is,  on  the  making 
out  of  a  prima  f<ick  case  entitling  the  complainant  to  it, 
almost  a  matter  of  course.  In  Bennett  v.  Whitehouse^  28 
B((w.  119,  the  court  (M.  R.)  said :  "  Whenever  it  appears 
that  a  person  has  power  to  make  use  of  his  land  to  the 
injury  of  another,  and  there  is  prima  facie  evidence  of  his 
doing  80,  though  it  is  contradicted,  still,  as  the  only  way  of 
ascertaining  the  fact  is  by  an  inspection,  the  court  always 
allows  it,  if  it  can  be  done  without  injury  to  the  defendant." 
That  was  a  case  where  the  plaintiff  and  defendant  were 
lessees  of  adjoining  coal  mines,  and  the  former,  having 
8ome 'reason  to  suspect  that  the  latter  was  working  from  his 
own  mine  into  the  plaintiff^s,  and  taking  coal  therefrom, 
applied  to  him  for  leave  to  go  down  the  pits  into  the 
defendant's  colliery,  to  inspect  the  working.  The  defend- 
ant denied  altogether  that  he  was  working  into  the  plain- 
tiff's gallery,  and  refused  the  permission.  And  he  denied 
the  trespass  by  his  answer.  The  leave  to  inspect  was 
granted,  however. 

In  Lewis  v.  Marshy  8  ITare  97,  a  lessor  of  a  coal  mine  filed 
a  bill  against  his  lessee  for  an  account,  and  to  restrain  him 
from  working  certain  parts  of  the  mine,  the  court  (V.  C. 
digram)  based  the  or^er  on  the  ground  of  necessity.  He 
8aj^ :  "I  think  the  case  is  one  in  which  there  is  a  necessity 
that  the  party  should  be  allowed  what  he  asks,  in  order  to 
prove  his  case.  That  is  the  meaning  of  necessity.  A  party 
cannot  get  his  rights  without  proving  what  his  rights  are. 


•ring  the  coal.  Llynvi  Co.  v.  Brogdertj  11  L,  H.  (Eg.)  188;  In  re 
^mad  Merthyr  Co,,  \b  L,  R.  (Eq.)  46.  And  this  rule  undoubtedly  has 
tl»e  weight  of  authority.  Morgan  v.  Powell^  3  Q.  B,  278 ;  ^fartin  v. 
iWfcr,  5  If.  <fe  TT.  352;  IVild  v.  IIoU,  9  JIf .  <«r  TT.  672 ;  Ijykens  Valley  Coal 
C9.  T.  Dock,  62  Pa.  St  232-;  Maye  v.  Tappan,  23  Cal.  306  ;  Barton  Coal  Co. 
V.  Cbr,  39  Afd.  1.  In  Dean  v.  Thwaite,  21  Beav.  621,  the  account  was 
fauted  to  six  years ;  but  after  proof  of  the  quantity  removed,  the  bur- 
.fai  was  held  to  be  on  the  wrong-doer  to  show  that  it  was  not  all 
within  six  years.  The  same  case  holds  that  the  account  would 
be  so  limited,  if  the  coal  had  been  abstracted  intentionally,  and 
had  been  taken  to  conceal  the  fact  and  to  prevent  discovery. 
the  meaaore  where  the  damage  has  been  wilfully  done,  see 
■    ■  ▼.  JRaieHJ]  44  Pa.  St.  156 ;  Douty  v.  Bird,  60  Pa.  St.  48.— Bbp. 
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and  it  is  inherent  in  the  case  that  the  plaintiff  should  have 
an  opportunity  of  ascertaining  that  the  defendants  do  not 
work  more  coal  than  they  are  entitled  to.  If  there  had 
heen  a  shaft  going  through  the  plaintiff's  land,  there  would 
not  be  the  slightest  doubt  as  to  the  plaintiff'^s  right  to  go 
down  and  inspect  the  works."  See,  also,  Minor  v.  Banc^ 
ID.  F.^  J.  629. 

If  the  granting  of  the  order  for  inspection  is  a  matter  of 
course  on  a  prima  facie  case,  notwithstanding  the  sworn 
denial  of  the  defendant,  it  would  seem  that  it  might,  at  the 
discretion  of  the  court,  be  made  without  notice  to  the 
defendant.  It  is  undoubtedly,  however,  the  better  practice 
to  require  notice,  enjoining,  in  the  meantime,  so  far  as  may 
be  necessary  to  preserve  the  status  quo. 

The  injunction  to  restrain  the  defendants  from  weaken- 
ing the  supports  of  their  mine  to  such  an  extent  as  to 
endanger  the  caving  in  of  the  surface,  and  especially  the 
flooding  of  the  mines  with  the  water  of  the  swamp,  was  a 
proper  exercise  of  the  power  of  the  court.  The  bill  and 
the  affidavits  of  verification  show  reasonable  ground  of 
apprehension  lest,  through  the  weakening  of  the  supportBi 
the  surface  should  cave  in  and  let  the  water  of  the  swamp 
into  the  defendant's  mine,  whence  it  would  flow  into  the 
mine  of  the  complainants.  Were  it  to  do  so,  it  is  alleged 
that  it  would  cause  damage  to  the  complainants  to  the 
amount  of  $60,000. 

The  defendants'  mine  was,  when  the  bill  was  filed, 
worked  out,  and  the  lessees,  the  AUentown  Company,  were 
getting  ore  by  means  of  the  reduction  of  the  pillars  which 
had  been  left  for  support,  and  they  proposed  to  continue 
doing  so  to  the  end  of  their  term,  which  was  some  months 
distant.  The  complainants  allege  that  the  defendant  com- 
pany, under  their  lease,  have  mined  to  a  great  extent  upott 
the  complainants'  land.  The  Bakers,  tis  lessors,  have  had 
the  benefit  of  the  trespass,  if  such  there  has  been,  in  tli* 
royalty  paid  them  by  their  lessees.  If  the  defendants  have 
indeed  thus  trespassed  upon  and  opened  the  complainants^ 
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is  no  stretch  of  authority  to  prohibit  them  from 
ise  of  their  own  property  as  will  inflict  damage  on 
;he  complainants.  And  even  if  the  complainants' 
the  Baker  line  had  been  opened  by  themselves,  it 
ave  been  the  duty  of  the  court  to  have  protected 
>m  this  threatened  injury,  under  the  circumstances, 
xim,  Sic  utere  tuo  ut  alienum  non  IcsdaSy  would  have 
d  sufficient  ground  for  such  relief.  The  defendants 
the  case  made  by  the  complainants,  opened  and 
the  mine  on  the  land  of  the  latter  in  connection 
I  mine  on  their  own  property.  If  the  latter  is 
the  former  must  be ;  and  the  court  will  not,  in  such 
lesitate  to  restrain  the  trespasser  from  an  act  which 
ict  such  an  injury  on  the  property  on  which  he  has 
id.  The  affidavits  on  the  part  of  the  defendants  do 
throw  the  case  made  by  the  complainants  for  the 
>n. 

lotion  to  dissolve  must  be  denied,  with  costs.  Nor 
motion  to  dismiss  the  bills  prevail.  It  is  based  on 
md  that  the  complainants  have  an  adequate  remedy 
The  original  and  supplemental  bills  are  both 
>n  bills.  The  latter  seeks  no  other  relief  The 
prays  an  account,  indeed,  but  it  is  in  fact  filed  for 
)Ose  of  obtaining  an  inspection  and  discovery.  As 
ther  relief,  the  complainants  submit  themselves  to 
etion  of  the  court. 


Garret  Vreeland 

V. 

Edmund  C.  Bramhall  and  wife. 


of  proof  is  on  the  person  who,  on  the  ground  of  alleged 
lyr  Imposition,  seeks  to  rectify  a  written  contract  signed  by 
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Bill  for  relief.     On  final  hearing  on  pleadings  and  prcx 

Mr.  W.  B.  Williams^  for  complainant. 
Mr,  G.  CoUinSy  for  defendants. 

The  Chancbllor. 

The  bill  is  filed  for  relief  against  a  contract  under  8 

made  between  the  complainant  and  the  defendants,  for  i 

conveyance  by  the  latter  to  the  former  of  land  in  Jen 

City,  and  the  payment  by  the  complainant  to  the  defei 

ants  of  the  purchase  money  therefor,  in  instalments,  w 

interest  and  the   taxes  and   assessments,  which  were 

might  be  imposed  upon  the  property,  up  to  the  time  of  i 

payment  of  the  purchase  money,  in  full.     The  contract 

dated  on  the  14th  of  June,  1870,  but  was  not  executed  ui 

the  17th  of  August  following.     The  property  was,  and 

the  separate  estate  of  Mrs.  Bramhall,  and  was  purchased 

the  complainant  from  her,  at  auction,  on  the  14th  of  Jui 

1870.     The  bill  was  not  filed  until  the  13th  of  May,  18' 

nearly  five  years  after  the  sale,  and  part  of  the  relief  whi 

it  seeks  is  an  injunction  restraining  the  defendants  fr( 

prosecuting  a  suit  at  law,  which,  at  the  time  of  the  filing 

the  bill,  was  in  progress  against  him,  and  which  had  be 

brought  by  them  for  the  recovery  of  unpaid  instalments 

the  purchase  money,  with  interest  due  under  the  contra 

The  bill  alleges  that  the  complainant,  when  he  execut 

the  contract,  was  ignorant  of  its  provisions  as  to  the  pi 

ment  of  the  purchase  money,  and  remained  so  until  afl 

the  18th  of  November,  1874,  when,  in  consequence  of 

letter   received    by   him    from   the    defendants'   attorm 

demanding  payment  of  the  instalments,  which,  by  the  ten 

of  the  contract,  were  in  arrear,  he  was  induced  to  look 

that  instrument,  and  then  ascertained,  for  the  first  tir 

that  by  it  he  had  bound  himself  to  pay  for  the  property 

a  manner  not  contemplated  by  him,  nor  in  accordance  w 

the  terms  and  conditions  of  the  sale.     He  insists  that  th 
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terms  and  conditions  were  the  payment  of  ten  per  centum 
of  the  purcliase  money  in  cash  on  th^  day  of  sale,  and 
twenty  per  centum  at  the  time  of  the  delivery  of  the  deed, 
the  balance  to  be  secured  by  a  mortgage  on  the  property, 
payable  in  five  years.  The  bill  alleges  that  at  the  sale  the 
defendants  proclaimed  and  agreed  that  they  would  pay  all 
the  excess  of  a  certain  sewer  assessment  on  the  property 
over  a  specified  amount  per  foot,  and  it  prays  that  if  the 
complainant  be  held  not  to  be  entitled  to  a  rescission  of  the 
agreement  of  sale,  the  written  contract  may  be  reformed  in 
accordance  with  what  he  insists  were  the  terms  and  condi- 
tions of  sale.  The  bill  prays  answer  without  oath.  The 
defendants  have  answered.  The  proof  shows  so  clearly 
that  the  claim  as  to  the  sewer  assessment  is  unfounded, 
that  it  was  not  insisted  upon  on  the  hearing.  The  com- 
plainant's recollection  on  this  point  was  entirely  at  fault. 
The  remaining  question  is  as  to  the  terms  of  sale ;  whether 
they  were  according  to  the  provisions  of  the  written  con- 
tract or  not.^  On  the  17th  of  August,  1870,  about  two 
months  after  the  sale  took  place,  the  complainant,  who  is  a 
man  of  business,  and  then  was  engaged  in  the  business  of 
dealing  in  real  estate,  signed  the  contract  in  question.  He 
took  no  steps  to  relieve  himself  of  it  until  about  five  years 
had  elapsed,  and  then  only  after  suit  had  been  commenced 
against  him  upon  it.  It  is  noteworthy  also,  that  though  he 
^as  notified  in  November,  1874,  of  the  intention  of  the 
defendants  to  compel  payment  of  instalments  under  and 
according  to  the  contract,  he  took  no  steps  in  the  premises 
^til  about  six  months  afterwards.  That  contract  must  be 
keld  to  be  binding  on  him,  unless  he  can  establish  a  good 
lod  sufficient  reason  in  equity  to  the  contrary.  The  burden 
•  on  him.  The  ground  on  which  he  relies  is,  in  fact,  care- 
■amess  in  not  acquainting  himself  with  the  terms  of  the 
ment  when  he  signed  it,  and  in  not  doing  so  after- 
He  says  that  Edmund  J.  Bramhall,  the  son  of  the 
nts,  importuned  him  to  sign  the  contract,  and  that 
irtnle  under  the  pressure  of  his  business  engagements, 
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went  into  Edmund  J.  Bramhairs  office,  at  the  request  of  th 
latter,  and  there  signed  the  instrument  without  acquaintin 
himself  with,  or  being  informed  of,  its  contents,  an 
presuming  that  it  provided  for  the  payment  of  the  purchts 
money  according  to  his  understanding  of  the  terms  an 
conditions  of  sale.  The  evidence  is,  that  he  is  mistaken  i 
to  those  terms  and  conditions.  The  maps  distributed  an 
used  at  the  sale  contained  the  following  statement,  coi 
spicuously  placed  below  its  title  on  its  face  :  '*  Terms  • 
sale — ^ten  per  cent,  on  the  day  of  sale,  ten  per  cent,  sen: 
annually  thereafter."  Edmund  C.  Bramhall,  one  of  tl 
defendants,  was  present  at  and  conducted  the  sale.  I 
testifies  that  the  terms  were  announced  publicly  by  tl 
auctioneer  at  the  beginning  of  the  sale,  and  that  they  we 
ten  per  cent,  and  auctioneer's  fee  (the  complainant  sa, 
that  the  auctioneer's  fee  was  to  be  paid  by  the  purchasei 
in  cash,  to  be  paid  on  the  day  of  sale,  and  ten  per  cei 
semi-annually  thereafter,  >vith  interest  at  seven  per  cei 
per  annum,  the  deed  to  be  delivered  when  the  last  instJ 
ment  should  be  paid.  He  adds  that  there  was  an  opti( 
given  to  purchasers  to  pay  ten  per  cent,  and  auctioneei 
fee  on  the  day  of  the  sale,  and  twenty  per  cent,  in  thir 
days,  the  balance  to  remain  on  mortgage  for  three  yeai 
He  says  there  was  a  further  announcement  then  made  1 
the  auctioneer,  that  the  purchaser  was  to  take  immedia 
possession,  and  to  pay  the  taxes  and  assessments  that  shoa 
accrue  thereafter.  He  testifies  that  the  terms,  ten  per  cei 
semi-annually,  were  frequently  repeated,  and  he  thinks  tl 
the  whole  terms  were  repeated  two  or  three  times  durii 
the  sale  ;  that  the  complainant  was  there  at  the  beginni) 
of  the  sale,  before  and  at  the  time  of  the  announcement 
the  terms,  and  remained  there  until  he  made  his  purehas 
that  the  auctioneer,  when  the  sale  commenced,  called  att< 
tion  to  the  maps,  and  they  were  distributed  to  those  of  t 
buyers  who  had  not  previously  received  them ;  that  t 
words,  "  Terms  of  sale — ten  per  cent,  on  the  day  of  sale,  t 
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per  cent  semi-annually  thereafter,"  were  on  all  of  them, 
and  they  were  all  alike,  and  he  swears  that  he  saw  the 
complainant  have  one  of  them  in  his  hand,  and  saw  him 
aud  Henry  Taylor  looking  over  it  together. 

Mr.  Taylor  corroborates  Mr.  Bramhall  on  this  point,  for 
le  says  that  the  maps  were  distributed  freely  at  the  sale  ; 
hat  he  had  one  in  his  hands  and  read  it,  and  he  thinks  he 
iaw  one  in  the  complainant's  hands.  Mr.  Wood,  the 
luctioneer,  testifies  that  the  terms  of  sale,  to  the  best  of  his 
tjcollection,  were  ten  per  cent,  on  the  day  of  sale,  twenty 
>er  cent,  in  thirty  days,  making  thirty  per  cent,  in  cash,  and 
he  balance,  seventy  per  cent.,  on  mortgage,  or  by  a  semi- 
nnual  payment  of  ten  per  cent,  in  instalments,  and  he 
ecognizes  the  terras  of  sale  on  the  map.  He  says,  "  the 
erms  were  printed  on  the  map,  and  the  maps  were  dis- 
ributed  around,  ten  per  cent,  on  the  day  of  sale,  and  ten 
)ercent.  semi-annually  thereafter."  The  contract  itself  is 
evidence  as  to  the  terms.  But  it  is  said  that  the  complain- 
ant was  ignorant  of  the  contents  of  that  instrument. 

Edmund  J.  Bramhall  testifies  that  he  explained  the  con- 
wct  to  the  complainant  before  the  latter  signed  it ;  that  it 
"ras  in  duplicate ;  that  the  complainant  signed  both  papers, 
Bid  took  one  and  the  witness  kept  the  other ;  that  at  the 
»mplainant's  request  the  witness  compared  them,  to  see 
4at  they  were  alike,  the  latter  reading  one  aloud,  while 
ie  complainant  examined  the  other,  and  he  swears 
atpressly  and  explicitly  that  the  part  which  stated  the 
*niis  was  so  read  aloud  by  him.  The  circumstances  of  the 
JHe,  and  the  evidence,  forbid  the  conclusion  that  the  com- 
jiainant  was  defrauded,  or  in  any  way  imposed  upon  when 
^  signed  the  contract,  or  that  he,  through  carelessness, 
igned  it  without  knowledge  of  its  terms  or  purport.  That 
fc  memory  is  not  to  be  depended  upon  is  evidenced  by  the 
ptthat  he  was  wholly  in  error  in  regard  to  the  announce- 

Fin  reference  to  the  sewer  assessment,  and  also  by  the 
•dmitted  by  his  bill,  that  he  does  not  remember  the 
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length  of  the  credit  to  he  given  on  mortgage.     I  deem  it 
wholly  unnecessary  to  discuss  the  facts  of  the  case  farther. 
The  complainant  is  not  entitled  to  the  relief  he  seeks. 
The  bill  will  be  dismissed,  with  costs. 


James  A.  Alexander,  assignee,  &c., 

j 

V. 

Sarah  N.  Bernet  and  others.  | 

1.  A  corporation  may  acquire  a  name  by  usage,  as  by  retaining  iti 
original  name  after  a  change  thereof  was  authorized  by  an  act  of  tin 
legislature,  and  an  adjudication  in  bankruptcy  made  against  it  by  tki 
name  so  acquired  is  valid. 

2.  The  assignee  in  bankruptcy  of  an  insurance  company  may  cmM 
to  be  set  aside  the  cancellation  of  a  mortgage  belonging  to  such  com- 
pany, where  such  cancellation  was  made  under  a  resolution  of  tin] 
directors,  obtained  by  the  fraud  of  the  president  for  his  benefit,  voi ; 
without  consideration. 

3.  But  advances  by  a  director,  made  to  pay  the  debts  of  the  coo- J 
pany,  and  secured  by  a  mortgage  upon  the  land  so  discharged,  will  M 
protected.  I 

Bill  to  set  aside  cancellation  of,  and  to  establish  moi 
and  to  foreclose.    On  final  hearing  on  pleadings  and  prootj 

.1 
Mr.  IT.  Wallis  and  Mr.  J.  F.  McGee,  for  complainant    j 

Mr.  T.  N.  Mc  Carter^  for  Armstrong's  executors. 

Mr.  J.  Fletmning^  for  Benjamin  Dutton. 

The  Chancellor. 

This  suit  is  brought  to  set  aside  the  cancellation  of* 
mortgage  on  land  in  Hudson  county,  given  by  Alfif«4 
Berney  and  his  wife  to  the  American  Plate  Glass  and  Firt 
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knee  Company,  on  the  first  day  of  August,  1871,  for 
0  and  interest,  and  to  foreclose  it.  On  the  29th  of 
I,  1872,  the  mortgage  was  cancelled  of  record,  pur- 
to  a  resolution  of  the  hoard  of  directors  of  the  com- 
passed at  a  meeting  held  on  the  27th  of  that  month, 
^nsideration  of  the  cancellation  was,  according  to  that 
don,  the  delivery  by  Berney  to  the  company  of  drafts 
;  amount  of  |14,000,  drawn  by  him,  in  favor  of  the 
ny,  upon  Thomas  D.  Armstrong,  the  execution  of  a 
age  to  the  company  for  $27,000  on  part  of  the  same 
ty  (called  the  Cavan  Point  property)  covered  by  the 
age  for  $77,500,  and  the  delivery  to  the  company 
n  of  what  the  resolution  terms  other  valid  securities, 
amount  of  $36,500.  These  sums  amount  in  the  aggre- 
>  $77,500. 

bill  alleges  that  this  cancellation  was  fraudulent  on 
rt  of  all  parties  concerned  therein,  and  that  the  com- 
in  fact,  received  no  consideration  whatever  therefor, 
solution  of  the  1st  of  April  following,  passed  after 
)rtgage  had  actually  been  cancelled  under  the  former 
ion,  it  was  declared  that  the  company  held  the  mort- 
br  $77,500  as  security  for  only  $66,500,  and  that  it 
cepted  in  lieu  of  it  a  new  mortgage  on  the  premises 
r,000 ;  a  mortgage  on  Smith's  Island,  in  Virginia,  for 
0;    the  acceptances  of  the  company  for  $1,500  and 

in  cash.  On  the  28th  of  March,  1872,  Berney  and 
fe  gave  to  Thomas  D.  Armstrong  a  mortgage  on 
r  the  premises  covered  by  the  mortgage  for  $77,500, 
are  the  payment  of  $27,000  with  interest.  The  con- 
tion  of  it  was  $18,500  paid  by  him  to  them,  $7,000 
t  par  value  of  his  stock  in  the  company,  then  sold  to 
and  the  above  mentioned  acceptances,  then  held  by 
rhich  were  the  company's  acceptances  of  two  drafts, 
or  $750,  drawn  upon  it  by  Daniel  Messmore.  The 
f  df  this  mortgage  by  Armstrong  was  dependent  on 
jjltwWiition  of  the  $77,500  mortgage,  or  the  release 
|i||ii.0f  the  part  of  the  premises  covered  by  the  mort- 
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gage  to  him,  which  was  to  be  the  first  mortgage  on  t 
property  described  therein.  Armstrong  and  the  Bemc 
and  Dntton  have  all  answered. 

The  bill  seeks  to  establish  the  |f77,500  mortgage  and 
foreclose  it,  and  claims  for  it  priority  over  the  mortgage 
Armstrong,  on  the  ground  that  when  that  mortgage  wasgiv 
the  company  was  insolvent,  and  that  he,  being  a  director 
it,  knew  or  ought  to  have  known  that  it  was  insolvent,  a 
that  he  knew  of  and  was  a  party  to  the  ^vithdrawing  by  tl 
transaction  irom  the  assets  of  the  company  of  the  $77,5 
mortjsraire,  and  the  cancellation  thereof  without  any  a 
sideration  whatever,  and  in  fraud  of  the  creditors  and  8to< 
holders.  It  alleges  that  the  conveyance  to  Dutton  v 
without  consideration  and  in  furtherance  of  the  fraud. 

The  first  question  to  be  considered  is,  %vhether  the  co 
plainant  has  the  right  to  sue,  which  he  claims,  seeing  that 
prosecutes  as,  and  merely  as,  assignee  in  bankruptcy  of  1 
American  Plate  Glass  and  Fire  Insurance  Company,  wher 
the  name  of  that  corporation  was,  by  an  act  of  the  leg« 
ture  of  this  state,  approved  April  4th,  1872,  changed 
the  "  America  Insurance  Company."  P.  L,  1872,  p.  13 
That  act  is  entitled  '*  An  act  to  amend  an  act  entitled  an 
to  incorporate  the  American  Plate  Glass  and  Fire  Insurai 
Company  of  Xew  Jersey."  It  provides  for  the  change  of 
name,  for  the  increase  of  the  capital  stock,  and  for  increas 
the  number  of  directors,  &c.,&c.  Though  the  act  declared  t 
it  was  to  take  ettect  immediately,  it  appears  that  the  i 
required  by  law  to  be  paid  before  it  could  take  effect  w 
not  paid  until  on  or  about  the  30th  of  June,  1872,  au* 
had  not  the  force  or  efiect  of  a  law  until  then.  P.  i.  li 
p.  220.  It  appears,  indeed,  that  on  the  16th  of  April  oft 
year  the  card  of  the  America  Insurance  Company  ' 
published  in  a  Jersey  City  paper,  and  was  continued  thei 
for  a  while,  but  that  card  was  signed  by  Mr.  Moies  as  pi 
dent,  and  he,  on  the  21st  of  that  month,  receipted  for 
securities  of  the  company  as  president  of  the  Ameri 
Plate  Glass  and  Fire  Insurance  Company  of  New  Jer 
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Again,  it  appears  tliat  the  company  never  conducted  its 
business  in  the  nes¥  name,  but  always  in  the  original  one, 
fend  it  conducted  it  according  to  the  plan  of  the  original 
UL  It  issued  its  policies  and  stock  and  drew  its  checks,  up 
to  the  close  of  its  business,  in  the  original  name.  Through 
its  own  use  of  its  original  name  exclusively  after  the  passage 
of  the  amendatory  act,  it,  so  to  speak,  regained  its  original 
ttune  after  its  name  had  been  changed  by  the  act,  and  by 
that  name  it  could  lawfully  be  sued  and  be  proceeded  against 
Ift  bankruptcy.  A  corporation  may  acquire  a  name  by  usage. 
bdeed,  the  corporation  under  consideration  appears  to  have 
been  generally  known,  by  its  own  user  of  the  name,  as  the 
^Lmerican  Plate  Glass  and  Fire  Insurance  Company  before 
tile  passage  of  the  amendatory  act,  although,  by  its  charter, 
ilB  name  was  the  American  Plate  Glass  and  Fire  Insurance 
ipany  of  New  Jersey.  The  complainant  has  a  right  to 
itain  this  suit. 
That  the  company  was  fraudulently  conducted,  almost  if 
quite  from  the  beginning  of  its  operations,  there  is  no 
to  doubt.  Some  of  the  directors  appear  to  have  been 
itisfied  with  the  way  in  which  it  was  managed,  and  to 
^e  suspected  Berney,  the  president,  of  the  fraud  of  which 
was  undoubtedly  guilty.  They  left  the  company  on  an 
iment  by  which  the  company  returned  to  them,  on 
mder  of  their  stock,  the  money  and  securities  paid  and 
ren  by  them  for  the  stock  they  held,  and  so  the  manage- 
it  of  the  concern  was  practically  turned  over  to  Berney. 
appears  that  he  designed  to  obtain  possession  of  and  cancel 
$77,500  mortgage,  which  represented  at  the  time  so 
th  of  the  assets,  (though  estimated  only  at  $66,500, 
that  valuation  had  been  put  upon  it  by  the  insur- 
commissioner  of  New  York,)  and  in  the  efibrt  he  had 
acquiescence  and  active  co-operation,  so  far  as  their 
were  concerned,  of  a  majority  at  least  of  the  other 
ibers  of  the  board;  though  as  to  some,  and  perhaps 
of  them,  it  was  probably  through  undue  confidence 
and  the  consequent  acceptance  as  true  of  his  repre- 
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scntations  as  to  the  securities  which  he  proposed  to  si 
tute  for  it.  This  mortgage  was  at  the  time  the  only 
security  in  the  hands  of  the  company.  Almost  all 
others  were  of  the  most  fraudulent  character,  and  had 
palmed  oft"  upon  it,  in  exchange  for  its  stock,  by  the 
flagitious  deceit.  Among  them  were  a  mortgage  on 
acres  of  land  in  Middlesex  county,  made  by  a  man 
never  had  any  title  or  claim  of  title  to  the  mortg 
premises ;  another  on  6,644  acres  of  land  in  Ocean 
Monmouth  counties  to  which  the  mortgagor  never 
title — a  tract  of  about  ten  miles  square,  and  includinj 
villages  of  Bricksburgh  and  Burrville — and  mortgage 
other  property,  in  Philadelphia,  in  Chicago,  in  West 
ginia  and  in  this  state,  all  of  which  were  worthless.  ] 
to  the  passage  of  the  resolution  of  March  27th,  Berney 
according  to  the  evidence,  attempted  to  cancel  the  $7' 
mortgage  surreptitiously,  but  had  been  foiled  by  the  pe 
ence  and  determination  of  one  of  the  directors,  who 
polled  him  to  return  it  to  the  company's  office.  The  state 
of  the  consideration  of  the  cancellation  in  the  resolutioi 
referred  to,  was  entirely  false.  The  mortgage  was,  n 
theless,  cancelled  on  the  29th  of  March.  The  resol 
of  April  1st  speaks  of  it  as  still  held  by  the  com] 
although  it  had  in  fact  been  cancelled,  and  authorize 
giving  up  of  the  mortgage  to  Berney  or  his  wife,  an< 
cancellation  thereof  in  consideration  of  a  new  mortgag 
$27,000  on  part  of  the  mortgaged  property,  a  mortga 
$85,000  on  Smith's  Island,  in  Virginia,  the  acceptanc 
the  company  for  $1,600  and  $3,000  in  cash.  The  mort 
on  Smith's  Island  was  a  fraud ;  the  $27,000  mortgage 
given,  but  was  taken  into  his  possession  by  Berney,  as  ] 
dent.  It  was  never  recorded,  and  was  not  found  amon 
assets  of  the  company  on  its  failure,  and  cannot  be  f( 
and  it  has  never  been  accounted  for.  The  arrange 
stated  in  this  last  resolution  was  intended  to  be  in  sub 
tion  for  that  stated  in  the  resolution  of  March  27th. 
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There  is  evidence  that  the  company  was,  at  the  time  of 
tie  passage  of  the  last  mentioned  resolution,  in  great  need 
>f  money  to  meet  losses  which  had  occurred  in  the  great 
5re  in  Chicago,  and  had  applied  to  Thomas  D.  Armstrong 
for  a  loan  to  answer  the  then  present  exigency,  and  that  so 
great  was  its  need  that  it  was  believed  by  those  in  charge 
of  its  business  that  unless  he  would  extend  the  accommoda- 
tion, it  must  fail.     The  company  offered  to  assign  to  him 
for  his  security,  if  he  would  make  the  loan,  any  of  its 
securities,  and  notably  the  $77,500  mortgage.      He  con- 
sented to  extend  the  needed  assistance,  but  chose  to  lend 
the  money  to  Berney  rather  than  to  the  company.     Berney 
iras  indebted  to  the  company,  and  he  would  thus  be  enabled 
to  pay  the  debt,  and  so  the  company  would  be  in  funds  to  pay 
the  pressing  claims  before  referred  to.     To  enable  Berneyto 
•ecure  the  sum  of  $27,000  to  Armstrong,  by  mortgage  of 
part  of  the  premises  covered  by  the  mortgage  of  $77,500, 
it  was  proposed  that  the  latter  mortgage  should  be  cancelled 
on  the  delivery  and  payment  to  the  company  in  its  stead  of 
other  securities  and  money,  as  stated  in  the  resolution  of 
April  1st.    After  the  passage  of  that  resolution,  Armstrong 
I  pud  to  Berney  and  his  wife,  as  the  consideration  of  the 
127,000  mortgage,  $18,500,  all  of  which  was  paid  over  to 
jjihe  company  and  used  in  the  payment  of  its  debts.     The 
bilance  of  the  consideration  was  the  before  mentioned  two 
ieceptances  of  $750  each,  which  were  delivered  to  Berney, 
|ind  Armstrong's  stock  in  the  company,  which  Berney  and 
jlto  wife  bought  from  him  at  par,  $7,000.     The  company 
Woes  not  appear  to  have  been  insolvent  at  the  time  of  this- 
ijtraiisaetion,  if  the  $77,500  mortgage  be  reckoned  among  its 
5t8.    If  it  was,  Armstrong  appears  not  to  have  known  it. 
lead  the  evidence  is  that  the  strongest  assurances  were 
in  to  him  by  the  president  and  secretary  and  Messmore 
of  the  directors  who  claims  to  have  negotiated  the 
i)  that  the  company  was  abundantly  able  to  pay  all  its 
and  liabilities. 


i 
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It  is  insisted  by  the  complainant  that  Armstronj 
have  known,  and  ought  to  be  held  to  have  known,  tl 
company  was  fraudulently  conducted ;  and  it  is  also  i 
that,  in  making  the  loan  in  question,  he  must  be  1 
have  had  knowledge  that  the  $77,500  mortgage  w 
celled  without  any  consideration  in  fact.  The  e 
shows  that  he  was  not  willing  to  make  the  loan  to  tl 
pany,  but  was  willing  to  make  it  to  the  Berneys,  a 
board  of  directors  were  willing  that  the  transaction 
take  that  shape.  Berney  owed  the  company  $15,00( 
much  money  which  they  had  loaned  him  to  enable 
pay  off  the  mortgages  on  the  property  prior  to  the  \ 
mortgage.  As  security,  they  held  an  assignment  of 
leases  on  the  property.  On  payment  of  the  money, 
entitled  to  a  re-assignment  of  the  leases.  On  receipt 
money,  the  company  would  be  enabled  to  pay  its  p 
debts.  Armstrong  was  willing  to  lend  him  the  money 
mortgage  of  the  property  covered  by  the  $77,500  mo 
The  company,  to  obtain  the  money  due  from  Bern< 
willing  to  release  that  part  of  the  property  and  accep 
security  instead  of  it.  There  is  no  reason  to  belie^ 
Mr.  Armstrong  was  aware  of  any  intention  on  the 
Berney  to  defraud  the  company  with  the  Smith's 
mortgage  or  to  pay  the  acceptances,  as  he  did  subseq 
with  the  company's  own  money.  Armstrong  resigi 
office  as  director  on  the  27th  of  March,  intending 
sever  all  connection  with  the  company  and  to  relies 
self  from  all  responsibility  for  the  management  of  its 
The  complainant,  indeed,  insists  that  the  resignatic 
not  presented  until  the  1st  of  April,  but  the  wei 
evidence  is  that  Armstrong  resigned  on  the  27th  of  ] 

To  the  extent  of  the  amount  of  money  actually  p 
him,  including  the  amount  of  the  acceptances  and  it 
Armstrong's  executors  are  entitled  to  the  protecl 
equity.  But  not  beyond  that  amount.  His  sale  of  hii 
to  the  Berneys  was  not,  under  the  circumstances,  a  < 
eration  which  ought  to  be  recognized.    The  stock  wa 
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ict,  of  no  value  whatever.  The  abstraction  of  the 
>00  mortgage  from  the  estate  rendered  the  company 
vent.  The  company  was  in  difficulty  pecuniarily.  He 
been,  from  the  beginning  up  to  that  time,  one  of  the 
d  of  directors,  and  the  transaction  in  which  he  was 
>led  to  sell  his  stock  was,  in  fact,  (though  not,  as  far  as 
ars,  to  his  knowledge,)  except  so  far  as  the  money 
kneed  by  him  was  concerned,  a  fraud  on  the  company, 
severed  his  connection  with  the  direction  of  the  com- 
',  in  order  that  the  security  he  proposed  to  take  might 
be  affected  by  that  connection.  To  the  extent  of  the 
unt  for  which  he  sold  his  stock,  a  good  security  of  the 
pany  was  cancelled,  without  consideration,  and  a  worth- 
one  substituted  for  it.  He  must  have  been  aware  that 
business  of  the  company  was  and  had  been  conducted 
ilse  pretences  as  to  its  cash  assets,  but,  notwithstanding 
feet,  his  estate  is  entitled,  under  the  mortgage  given  to 

to  protection  to  the  extent  of  his  bona  fide  advances  of 
ey  for  the  payment  of  the  lawful  debts  of  the  company, 
:ially  since  it  does  not  appear  that  he  was  aware  of  the 
ence  of  any  fraud  in  the  transaction  in  which  the  mort- 

was  given,  or  any  of  its  parts.  His  stock  stands  on  a 
rent  footing. 

remains  to  consider  the  defence  of  Mrs.  Berney  and 
Dutton.  She  insists  that  the  $77,500  mortgage  was  on 
>wn  separate  property ;  that  it  never  was  delivered  to 
»mpany,  and  that  she  never  received  any  consideration 
L  The  evidence  is  that  that  mortgage  was  upon  land 
fht  by  her  husband,  though  the  conveyance  was  taken 
it  name,  and  that  the  entire  purchase  money,  $15,000, 
lecnred  to  be  paid  by  his  bonds,  with  mortgages  on  the 
uses  executed  by  him  and  her.  These  mortgages  were 
off  with  money  borrowed  by  Berney  and  his  wife  from 
KMnpany,  and  repaid  with  the  loan  from  Armstrong. 
jtatimony  makes  it  evident  that  she  was  merely  the 
Hmxj  of  the  title,  in  trust  for  her  husband,  and  that 
SOperty  was  his  in  fact.  But,  however  that  may  be, 
7 
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the  mortgage  came  into  the  hands  of  the  company  in  the 
course  of  business.     She  says,  indeed,  that  it  was  throagh 
fraudulent  abstraction  from  her ;  but  her  story  on  this  score 
is  entitled  to  no  credit.     She  says  she  placed  it,  after  she 
had  acknowledged  it,  in  her  bureau  drawer,  and  did  not 
know  it  was  gone  until  after  the  death  of  her  child,  which 
took  place  in  December,  1871,  and  that  she  then  made 
eftbrts  to  have  it  returned  to  her.     She  admits,  however, 
that  she  did  not  see  any  of  the  officers  of  the  company, 
except  her  husband,  on  the  subject.     It  appears  that  the 
mortgage   ^-as  dated   and    acknowledged    on   the   Ist  of 
August,  1871,  the  day  on  which  the  company  commenced 
business.      It  was  given  for  stock,  and  on  that  day  85J 
shares,  of  the  par  value  of  $100  per  share,  were  issued  to 
her  and  receipted  for  by  her  husband.     She  paid  $7,800  by 
her  acceptance  on  account  of  stock  on  the  same  date.    The 
mortgages  and  the  acceptance  together  amount  to  the  par 
value  of  the  stock.     It  appears  that  the  counsel  of  the  com- 
pany certified  to  this  mortgage  on  the  21st  of  August,  1871. 
It  was,  therefore,  then  in  the  possession  of  the  company  t» 
one  of  its  assets.     Again,  she  sold  some  of  this  very  stock 
for  $1,000,  receiving  in  part  payment  a  mortgage,  which 
she,  with  her  husband,  assigned.    The  $77,600  mortgage  wa« 
in  the  hands  of  the  company  as  one  of  its  assets  from  the 
beginning  up  to  the  time  when,  in  the  latter  part  of  March, 
1872,  it  was  cancelled  of  record.     Further,  in  February. 
1872,  her  husband  borrowed  the  money  of  the  company  t( 
pay  the  encumbrances  on  the  property  prior  to  that  morfc 
gage,  and  the  repayment  was  secured  by  an  assignment  bj 
him  and  her,  to  the  company,  of  leases  given  and  held  bj 
her  on  the  property.     It  is  impossible  to  resist  the  condo 
sion  that  the  mortgage  was  executed  to  the  company,  to  b 
delivered  on  account  of  the  stock,  and  that  it  was  delivero* 
accordingly,  and  was,  in  all  respects,  on  the  day  when  i 
was  cancelled,  a  valid  security  in  the  hands  of  the  compao; 
for  the  full  amount  thereof.     The  estimate  put  upon  i! 
value  by  the  New  York  insurance  commissioner,  or  by  tb 
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pany  itself,  manifestly  cannot  affect  the  question  as  to 
imount  due  upon  or  recoverable  under  it. 
16  cancellation  was  obtained  by  a  gross  fraud,  and  ought 
I  absolutely  set  aside,  unless  Mr.  Dutton  is  entitled  to 
jction.  The  conveyance  to  him  was  made  on  the  1st 
pril,  1872,  the  day  on  which  the  resolution  was  passed 
T  which  the  Armstrong  mortgage  was  given.  He  is 
Bemey's  father.  He  gave  his  note  for  $26,000,  pay- 
in  a  year,  for  the  consideration.     He  had  paid  nothing 

when  the  bill  was  filed.  He  was  a  laboring  man,  worth 
little,  comparatively,  at  his  own  estimate.  After  this 
was  commenced  he  took  up  this  note,  he  says,  by  giving 
ler  notes  and  a  patent-right  for  some  invention  of  his 
He  cannot  tell  the  amount  of  these  notes,  nor  the 
[deration  of  the  assignment  of  the  patent-right.  He 
he  gave  the  new  notes  as  long  as  six  months  after  the 
for  $25,000  became  due.  That  was  payable  in  one  year, 
ave  the  other  notes  for  it,  then,  not  earlier  than  October, 
.  The  bill  was  filed  on  the  25th  of  February  in  that 
Mrs.  Berney's  account  of  the  matter  is  no  more 
factory.  She  says  she  does  not  know  how  many  notes 
ather  gave  her  for  the  property ;  that  she  has  them  at 
B ;  that  she  does  not  remember  whether  they  were  all 
1  at  the  same  time,  and  that  she  does  not  remember 
1  the  first  note  was  given,  nor  what  its  amount  was. 
in,  she  says  that  she  has  not  given  to  her  husband  all 
she  received  from  that  conveyance ;  that  she  did  not 
him  all  the  notes  that  she  had ;  that  she  is  not  positive 
she  gave  him  the  first  note  she  received,  but  thinks  she 

On  cross-examination  she  says  that  the  note  given  by 
Sktherwas  for  $25,000,  and  that  she  still  holds  it.  When 
»n  was  examined  in  this  suit,  in  March,  1873,  he  had 
ar  received  any  of  the  rents  of  the  property,  nor  paid 
long  upon  it.  Bemey  had  collected  the  rents.  Dutton, 
ft  lie  was  examined,  did  not  know  in  what  county  or 
itibe  land  was  situated,  what  the  annual  taxes  on  the 
illty  were,  nor  what  rate  of  interest  the  mortgages. 
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subject  to  which  it  was  conveyed  to  him,  bore.  Indeed,  it 
appears  very  satisfactorily  that  the  conveyance  to  him  was 
without  consideration,  and  was  part  of  Berney's  plan  to 
withdraw  the  $77,500  mortgage  from  the  company.  Dutton 
cannot  be  regarded  as  a  bona  fide  purchaser  for  a  valuable 
consideration.  The  complainant  is  entitled  to  a  decree 
establishing  his  mortgage,  notwithstanding  the  cancella- 
tion, except  as  against  the  Armstrong  mortgage,  to  the 
amount  of  $20,000  and  interest,  less  any  amount  received 
under  the  assignment  of  leases  and  applicable  to  the  pay- 
ment thereof. 


George  S.  Cob  and  others,  trustees,  &c., 

v. 
The  New  Jersey  Midland  Railway  Company.  * 

A  switch  was  built  by  the  Midland  Railway  Company  for  the  joint 
convenience  and  use  of  a  mining  company  and  the  Midland  Railway 
Company,  under  an  agreement  which   expressly  excepted  a  certain 
part  from  the  use  of  the  mining  company.     The  assigns  of  the  mining 
company  claim  the  right  to  use  such  excepted  part.     Hdd  (I),  thai* 
mere  use  by  the  permission  of  the  Midland  Railroad  Company  con* 
ferred  no  right.     (2.)  Nor  is  such  switch  "  a  public  highway,"  withift 
the  meaning  of  the  charter  of  the  Midland  Railway  Company.    (3.) 
Nor  does  the  fact  that  the  Midland  Railway  Company  built  such  switch 
without  legislative  authority,  give  the  assigns  a  right  to  use  it. 


Bill  to  foreclose.  Petition  of  receivers  for  relief  againit 
use  of  track  by  Sussex  Railroad  Company.  On  petitioay 
answer  and  affidavits. 

Mr.  B,  Williamson,  for  the  receivers. 

Mr.  Joseph    Coult    and    Mr.   J.    G.   Shipman,    for 
respondents. 


Ew.]  FEBRUARY  TERxM,  1877.  101 

Coe  V.  N.  J.  Midland  Railway  Co. 

HE  Chancellor. 

he  New  Jersey  Midland  Railway  Company,  in  or  about 
fall  of  1871,  constructed  a  short  railroad  from  a  switch 
he  land  of  the  Boston  Franklinite  Company,  to  what 
then  known  as  the  dump  of  the  New  Jersey  Zinc  Com- 
f.  The  road  was  constructed  under  an  agreement 
reen  the  Railway  Company  and  the  Franklinite  Com- 
jT,  dated  October  17th,  1871,  by  which  the  former  agreed 
Dustruct  the  railroad  and  give  the  mining  company  the 
t  to  use  it  (excepting  a  small  part)  for  the  purpose  of 
ing  and  transporting  ore  and  other  material ;  and  the 
ing  company  granted  to  the  railway  company  the  right 
vay  for  the  track,  and  also  the  right  of  trackage  or 
age  over  the  before  mentioned  switch,  from  the  point 
unction  of  the  track  therewith  to  the  railroad  of  the 
jex  Railroad  Company,  over  which,  at  that  place,  the 
vay  company  had  the  right  of  passage.  The  part  of  the 
k  reserved  by  the  above  mentioned  exception  was  that 
which  lies  between  station  12  thereon  and  the  north- 
terminus  of  the  track. 

he  respondents  claim  to  have  succeeded  to  the  rights  of 
mining  company  in  the  premises,  and  to  have  the  right 
ise  not  only  that  part  of  the  track  which  the  latter  was, 
:he  agreement,  authorized  to  use,  but  also  the  excepted 
tion.  They  claim  this  right,  not  by  virtue  of  any  new 
eement  between  the  mining  company,  or  its  representa- 
«  or  assigns,  and  the  railway  company,  or  the  petition- 
but  by  virtue  of  an  alleged  user  by  the  mining  company, 
by  themselves  since  they  succeeded  to  the  right  of  that 
ipany,  of  the  excepted  portion  at  pleasure,  from  time  to 
e.  They  also  claim  it  under  their  construction  of  an 
eement  made  between  the  railway  company  and  them 
B70,  by  which  the  former  granted  to  them,  in  considera- 
lof  certain  compensation,  the  perpetual  right  to  trans- 
;  freight  in  their  own  cars  over  "  those  portions  of  the 
imd  track  extending  from  the  station  at  Franklin  ten 
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miles  northerly  and  six  miles  southerly."  They  further 
insist,  that  by  the  charter  of  the  railway  company  (P.  L 
1832,  p.  133),  the  road  of  the  latter  is  declared  to  be  » 
public  highway,  and  they  also  defend  their  use  of  the  track 
on  the  ground  that  the  railway  company  had  no  legislative 
authority  to  construct  or  maintain  it.  The  agreement 
between  the  railway  company  and  the  mining  company  is 
explicit  in  its  terms,  and  the  reservation  and  exeeption  of 
the  portion  of  the  track  in  question  are  unequivocally 
declared;  so  far  as  the  respondents'  defence  rests  on  their 
claims  under  the  mining  company,  it  cannot  be  maintained, 
for  the  manifest  reason  that  the  exception  is  as  bincUng  (A 
the  representatives  or  assigns  of  that  company  as  it  was  on 
them.  The  alleged  user  cannot  prevail  against  the  excep- 
tions of  the  agreement.  Nor  could  the  fact  that  the  rail- 
way company,  in  order  to  pass  from  the  track  in  question 
to  the  before  mentioned  switch  (the  right  to  pass  over 
which  is  granted  to  them  by  the  agreement),  were,  and  that 
the  petitioners  are,  under  the  necessity  of  backing  thdl 
trains  upon  a  part  of  the  switch  not  included  within  thi 
terms  of  the  agreement,  constitute  any  warrant,  as  thi 
respondents  insist  that  it  does,  for  disregarding  the  exeep 
tion.  The  right  so  to  use  that  part  of  the  switch  would 
it  may  be  remarked,  for  aught  that  appears,  be  held  to  paai 
by  necessary  implication.  The  agreement  between  dw 
railway  company  and  the  respondents,  under  which,  ai 
before  stated,  the  latter  obtained  the  right  to  use  tlw 
track  of  the  former  for  a  certain  distance  each  way  fron 
Franklin  station,  was  made  more  than  a  year  before  tb 
agreement  between  the  railway  company  and  the  mminj 
company.  The  track  in  question  had  not  then  been  cot 
structed,  and  it  does  not  appear  to  have  been  even  in  col 
templation.  Jfor  do  the  terms  of  the  agreement  with  tb 
respondents  embrace  this  track.  It  is  no  part  of  the  mai 
track  of  the  Midland  road,  nor  can  it,  by  any  just  constrof 
tion,  be  held  to  be  embraced  within  that  agreement.  Itj 
not  a  switch  or  turnout,  intended  to  promote  the  safe  i 
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enieQt  ose  of  the  track  of  the  road,  hut  it  was  designed 
used  merely  as  a  special  auxiliary  to  the  business  of 
.'ompany,  to  enable  them  to  bring  to  their  road,  for 
portation  thereon,  the  freiglit  of  the  particular  cus- 
r  or  customers  up  to  or  in  the  vicinity  of  whose 
ises  it  was  constructed,  and  for  which  purpose  only  it 
if  value  or  available  to  them.  The  usu  of  it  no  more 
(1  under  the  agreement  with  the  respondents  tlian 
i  the  use  of  a  track  which  the  railway  company  might 
i.onstructed  to  their  own  gravel  pit,  or  to  a  coal-yard 
irehouse.  This  view  disposes,  also,  of  the  claim  to  the 
to  use  the  track  as  a  public  highway.  It  is  no  part 
;  road  within  the  meaning  of  the  section  of  the  charter  ' 
1  provides  that  the  road  or  roads  of  the  company  shall 
ihlic  highways.  As  to  the  claim  to  the  right  to  use 
■aok  on  the  ground  tliiit  the  railway  company  had  no 
irity  to  construct  it,  it  is  enough  to  say  that  if  the  want 
ithority  were  conceded,  that  would  not  give  the 
udents  any  right  to  the  use  of  the  track.  The 
ndcnts  will  he  enjoined  from  using  the  part  of  the 
between  station  12  and  the  northerly  terminus. 


Stephen  "Wauters 

c. 

OoRKELius  Van  Vorst. 

Then  uiretie?  have  been  iniluccd  to  sign  it  botid  auIiHtituled  for 
Mfbond,  which  u  not  only  more  stringent  tlinn  they  sup|>o»ed, 
nmore  stringent  thnn  the  order  or  niloH  of  the  court  i-equired, 
M  proTiDCe  of  this  court  to  uay  whether  there  has  been  a  breach 
'  conditioii,  and  whether  the  bond  bUuII  be  pronecuted. 
■  ttw  oaan  of  bonde  given  in  tliis  court  in  pursuance  of  itn  rules, 
M  or  orden,  e.  g.  eme  txtat  bond  given  to  a.  eherifi',  this  court  has 
«  both  the  fact  und  extent  of  habihtj  under  them. 
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Bill  for  relief.  Petition  for  order  directing  sheriff  to 
assign  to  complainants  for  prosecution  a  bond  taken  in  dis- 
charge of  one  given  to  him  by  defendant  when  in  arrest  on 
a  ne  exeat, 

Mr,  J.  A,  Blair  and  Mr,  J,  G.  Shipman^  for  the  peti- 
tioners. 

Mr,  J,  Ftemining  and  Mr,  I,  W,  ScuddeVy  for  the  respond- 
ents. 

The  Chancellor. 

The  bond  which  is  the  subject  of  this  application  was 
given  by  the  defendant  in  substitution  for  one  given  to  the 
sherift*  by  him  to  obtain  his  discharge  from  custody  undei 
the  writ  of  ru.  exeat  issued  in  this  cause.  It  is  in  the  penaltj 
of  $20,000,  was  given  under  an  order  obtained  for  the  pur 
pose  by  the  defendant,  and  is  conditioned  for  his  appear 
ance  in  this  court  whenever  he  shall  be  directed  or  required 
to  appear ;  and  also  to  answer  any  order  of  this  court  thai 
may  be  made  in  this  cause.  By  the  final  decree  he  wai 
ordered  to  pay  the  sum  of  $20,348.27  within  a  certaii 
period.  On  default  having  been  made  in  such  payment,  \ 
writ  oi  fieri  facias  was  issued  out  of  this  court,  on  which  hii 
real  estate  was  sold.  After  application  of  the  proceeds  o 
the  sale,  there  remained  due  on  the  decree  more  thai 
$20,000,  for  the  collection  of  which  sum  the  petitioners  seel 
to  have  recourse  to  the  bond,  by  suit  thereon  at  law.  Th< 
respondents  are  the  defendant's  sureties.  They  resist  tiK 
application  on  the  ground  that  the  defendant  has  alwaj^ 
been,  since  the  bond  was  given,  and  is  now,  and  has  so  tea- 
dered  himself,  amenable  to  the  orders,  decrees,  and  proeei 
of  this  court,  and  therefore  has  not  failed  to  comply  wiflj 
the  condition  of  the  bond ;  that  he  has  appeared  within  thl 
meaning  of  the  condition  in  this  court,  whenever  direcll| 
or  required,  and  has  answered  every  order  which  he  hi 
l)een  called  upon  to  answer.     On  the  other  hand,  the  pel) 
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tioner  insists  that  the  condition  of  the  bond  is  broken  by 
the  non-payment  by  the  defendant  of  the  amount  which,  by 
the  decree,  he  was  ordered  to  pay.  And  here  the  contro- 
versy lies. 

The  defendant  had  been  arrested  on  the  writ  of  ne  exeat^ 
and  had  given  security,  by  bond,  to  the  sheriff,  according  to 
the  practice  of  the  court,  that  he  would  neither  go  nor 
attempt  to  go  out  of  this  state  without  leave  of  this  court. 
Desiring  to  be  released  from  the  necessity  imposed  upon 
him  of  remaining  in  this  state,  he  made  application  to  the 
court  for  an  order  that  the  writ  be  discharged,  on  his  enter- 
ing into  bond  to  the  sheriff  in  the  sum  marked  on  the  writ, 
and  with  the  same  sureties,  conditioned  for  his  appearance 
in  this  court  whenever  he  should  be  directed  or  required  to 
appear  to  answer  any  order  that  might  be  made  in  this- 
cause.  The  order  was  made  accordingly,  and  he  gave 
bond,  but  with  condition  as  is  before  stated,  that  he  would 
appear,  in  this  court  whenever  he  should  be  directed  or 
required  to  appear,  and  also  answer  any  order  of  this  court 
^t  might  be  made  in  this  cause.  The  condition  mentioned 
in  the  order  is  substantially  the  same  as  the  condition  of  the 
bond  provided  for  by  the  187th  rule,  which  is  that  the 
defendant  shall  cause  his  appearance  to  be  entered  in  the 
laoit,  and  continue  such  appearance  by  a  solicitor  of  this 
court  residing  in  this  state,  and  shall  at  all  times  render 
limself  amenable  to  the  order  and  process  of  this  court 
fending  the  suit,  and  to  such  process  as  shall  be  issued  to 
cunpel  the  performance  of  the  final  decree  therein,  and 
Mil  appear  before  this  court,  or  any  oflicer  thereof,  when- 
ever required  by  the  order  of  this  court. 
;  That  neither  the  defendant  nor  his  sureties  contemplated 
g  a  bond  with  a  more  stringent  condition  than  that 
kh  is  required  by  the  order,  is  too  obvious  for  remark. 
the  sureties  did  not  contemplate  incurring  by  the 
Mny  liability  to  pay  the  penalty,  or  any  part  thereof, 
the  defendant  should  appear  to  answer  according 
oonditdoiiy  is  clear  from  their  testimony.     It  may  be 


•*  • 
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assumed,  too,  that  they  probably  would  not  have  regarded 
the  word  "  answer,"  which  is  relied  upon  as  fixing  their 
liability,  as  signifying  more  than  the  words  "  amenable  to." 
Its  technical  meaning  in  the  connection  in  which  it  is  used, 
probably  did  not  occur  to  them.  Had  the  order  provided 
for  giving  a  bond  with  such  a  condition,  these  considera- 
tions could  not  have  relieved  them  from  their  liability. 
They  have  force,  however,  now,  when,  the  sureties  having 
been  induced  to  sign  a  bond  which  is  not  only  mor< 
stringent  than  they  supposed,  but  more  stringent  than  th< 
order  of  the  court  required,  application  is  made  for  leave  tc 
proceed  against  them  to  enforce  such  uncontemplated  liabil 
ity.  It  is  for  this  court  to  say  whether  there  has  been  i 
breach  of  the  condition  or  not.  It  is  for  this  court  to  eaj 
.whether  the  bond  shall  be  prosecuted  or  not.  Mtisffran  i 
MedeXy  1  Merir.  49;  Uttm  v.  UtteUj  Id.  51.  Hence  thi 
application.  This  court  has  the  power  to  determine  tb 
question  of  liability,  and  also  the  question  of  the  extent  ( 
the  liability.  In  the  cases  just  cited,  on  a  breach  of  an 
exeat  bond,  the  court  ordered  the  amount  of  the  penalty  t 
be  paid  by  the  sureties  into  court,  thus  adjudicating  upo 
the  whole  subject. 

This  court  has  power  to  discharge  a  7ie  exeat  bond,  whe 
the  purpose  for  which  it  was  given  has  been  fairly  answerer 
Debazin  v.  Debazirij  1  Dick.  95.  In  that  case  the  defendai 
was  in  contempt  for  not  performing  the  decree,  and  tl 
sureties,  on  application  based  on  that  ground,  were  di 
charged,  and  the  bond  as  to  them  cancelled.  In  construiii 
the  condition  of  the  bond  in  question,  it  should  be  read  i 
the  light  of  the  requirements  of  the  order  in  pursuance  • 
which  it  was  giveu.  Beyond  these  requirements  it  is  mere 
voluntary,  and,  under  the  circumstances,  ought  not,  so  f 
as  it  exceeds  them,  to  be  enforced.  Had  the  responden 
discovered,  immediately  after  the  bond  was  given,  that  ti 
condition  was  more  stringent  than  the  order  required;  tfa 
the  word  "  answer  "  had,  technically,  in  the  connectioii 
which    it  was   used  in   the   condition,  a  meaning   whi 
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posea  on  the  sureties  an  obligation  which  they  had  not 
itemplated,  and  which  they  were  not  required  by  the 
ier  to  assume ;  and  had  they  applied  for  leave  to  substi- 
e  a  bond  in  accordance  with  the  requirements  of  the 
Ier,  in  place  of  the  one  under  consideration,  permission 
uld  have  been  granted  to  substitute  one  with  conditions 
accordance  with  the  provision  of  the  rule. 
The  complainants  lose  no  right  to  which  they  are  fairly 
itled  by  the  refusal  to  give  them  leave  to  prosecute  the 
id.  It  is  a  matter  of  course  to  discharge  the  writ  on  the 
endant's  giving  bund  according  to  the  187th  rule.  The 
endant  in  this  case  appears,  by  the  evidence,  to  have 
le  to  an  account  with  the  complainants  in  the  cause 
ding  the  suit,  and  the  result  was  a  final  decree  for  an 
)unt  fixed  by  consent  as  the  amount  due  from  him  on . 
1  account.  He  has  tendered  himself  amenable  to  any 
?r  which  may  be  made  in  the  cause.  It  does  not  appear 
;  he  has  as  yet  failed  to  "  appear  when  required  to 
ver  any  order  in  the  cause."  When  he  does  so,  the 
1  will  be  forfeited.  Until  then,  it  will  not. 
he  petition  will  be  dismissed,  but  without  costs. 


William  White 

V. 

Charles  Zust  and  others. 

The  act  of  a  sheriff  in  adjourning  a  sale  under  foreclosure  pro- 
lBg0,  is  not  a  judicial  act,  nor  in  any  way  forbidden  by  the  *' Act  in 
Ibii  to  legal  holidays.''     (P.  L,  1876,  p.  73.) 

'Vlian  the  day  (not  a  legal  holiday)  fixed  for  the  sale  of  mort- 
is jpremises  is  afterwards  appointed  a  legal  holiday,  the  sheriff 
PI'WlQoam  the  sale.    In  such  case,  the  advertisement  is  not  ren- 
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3.  Where" ::  apj-ears  iLat  :Le  pr€-m:«€s  were  Cairlv  sold,  although  the 
price  realized  wa^  l-e!ow  their  value,  under  the  circumstances  of  thh 
cJk^e.  such  a  o»:.n>:dera:ion.  of  ii^elf.  i^  noi  sudScient  to  induce  the  coot 
to  *e:  as>ide  iLc  jsaIc 

4.  When  the  j-=-r!j>--n  liable  for  a  decree  for  deficiency  does  not 
apf-ear  in  :he  cau^e.  i:  is  :he  practice,  after  calculation  of  the  amoanti 
to  award  execution  for  :ho  de!tc:encT.  without  notice  of  the  motion. 


Bill  to  foreclose.  Motion  to  set  aside  sheriff's  sale  of 
mortgaged  premises,  and  to  vacate  order  for  jieri  facias  for 
defioienev. 

Mr.  t\  E.  :<'.\»PiU.  for  the  motion. 

m 

Mr.  MctrilL  cotifra. 

The  Cuaxcellor. 

The  sale  of  the  mortgaged  premises,  under  the  execution 
in  this  cause,  was  advertised  to  take  place  on  the  30th  of 
November,  1876.  When  the  notices  of  the  sale  were  set 
up,  no  day  had  been  set  apart  as  a  day  of  public  thanks* 
giving  in  that  year,  but  afterwanls  the  30th  of  November 
was  designated  as  such  day.  The  sheriff,  on  that  daji 
adjourned  the  sale  to  the  'iSih  of  December  following.  Th* 
defendant,  Zust,  who  was  the  owner  of  the  property,  wH:; 
jiresent  at  the  adjournment,  and  requested  that  it  should 
be  made.  Notice  of  the  adjournment  was  published  aecorfr 
ing  to  law.  On  the  day  last  mentioned,  Zust  and  Ml 
solicitor  attended  at  the  sheriff's  otlice  at  the  time  fixed 
the  sale,  and  requested  another  adjournment,  which 
denied.  The  property  was  then  put  up  for  sale  in 
presence  of  a  large  number  of  persons,  and  was  struck 
and  sold  to  the  complainant  for  ?4,100.  The  deputy-she 
swears  that  there  were  a  great  many  persons  present, 
that  in  every  respect  the  sale  was  fair,  and  (for  a  fo 
sale)  was  made  under  as  favorable  auspices  for  Zust  as 
sible.      The  property  is  said   to  be  worth  about  $7,< 
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There  are  unpaid  taxes  upon  it  which,  with  interest  and 
penalties,  amount  to  about  $1,000,  and  there  is  an  unpaid 
issessment  for  street  opening,  which  is  a  lien  upon  it. 

Mr.  Zust  applies  for  an  order  setting  aside  the  sale,  on 
the  ground  that  it  was  advertised  to  take  place  on  a  legal 
holiday,  and  that  it  was  sold  for  an  inadequate  price.  The 
let  in  "  relation  to  legal  holidays "  (P.  L.  1876,  p.  73,) 
declares  that  the  1st  day  of  January,  the  22d  day  of  Feb- 
ruary, the  30th  of  May,  the  4th  day  of  July,  Thanksgiving 
day,  the  25th  day  of  December,  and  all  days  upon  which 
any  general  election  shall  be  held  for  members  of  assembly 
in  each  year,  shall  be  legal  holidays,  and  that  no  court  shall 
he  held  upon  those  days,  except  in  the  cases  where  it  would 
«it  upon  the  first  day  of  the  week,  and  that  no  person  shall 
be  compelled  to  labor  upon  any  of  those  days  by  any  person 
.or  corporation.  As  before  stated,  when  the  sheriff  set  up 
the  notice  of  sale  in  this  case,  the  day  of  public  thanks- 
giving for  the  year  had  not  been  designated.  It  happened 
luit  the  day  which  he  had  fixed  for  the  sale  was  sub- 
sequently selected  as  thanksgiving  day.  The  act  of  the 
%islature  made  that  day,  when  appointed,  a  non-judicial 
by,  except  as  to  such  judicial  functions  as  might  lawfully 
«e  discharged  on  Sunday.  The  act  of  the  sheriff  in  adjourn- 
«g  the  sale  was  not  a  judicial  act,  nor  was  it  in  any  way 
K>rbidden  by  the  law.  It  was  eminently  proper  that  he 
^ould,  seeing  that  the'  day  fixed  for  the  sale  had  proved  to 
he  a  legal  holiday,  adjourn  the  sale.  The  adjournment  was 
fcr  four  weeks,  and  was  advertised  in  the  newspapers 
jlecording  to  law.  The  fact  that  the  sale  was  advertised  to 
place  on  a  day  which,  by  appointment  made  after  the 
ces  were  set  up,  became  a  legal  holiday,  does  not  inval- 
the  advertisement. 

In  King  v.  Piatt,  37  N.  Y.  155,  a  sale  of  the  defendant's 
rty  in  the  city  of  New  York  had  taken  place  on  a  day 

ike  charter  election  in  that  city.   A  statute  provided  that 

fonrt  should  be  opened,  or  transact  any  business,  in  any 
town  on  the  day  of  elections  for  other  than  town  or 
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militia  officers.  It  was  insisted  that  the  sale  was  void.  K 
was  held  that  a  judicial  sale,  though  conducted  by  one  of 
the  officers  of  the  court,  and  under  its  direction,  was  not 
the  business  of  the  court  within  the  meaning  of  the  statatfe 
In  the  case  under  consideration  the  property  appears  to  have 
been  fairly  sold,  and  though  the  price  at  which  it  was  sold  ii 
below  its  value,  that  consideration,  it  is  hardly  necessary  to 
say,  is  not  of  itself,  under  the  circumstances,  sufficient  to 
induce  the  court  to  set  aside  the  sale.  The  motion  will  be 
denied. 

Mr.  Zust  also  moves  to  set  aside  the  order  for  Jieri  fatm 
for  the  deficiency,  on  the  ground  that  it  was  made  withort 
notice  to  him.  The  final  decree  contained  a  personal  decree 
against  him  for  deficiency,  and  provided  in  the  usual  way  fir' 
the  issuing  of  a  writ  oi  fieri  facias  against  him  to  enforce  it 

He  did  not  appear  in  the  cause.  The  sheriff's  statement: 
showed  the  amount  raised  by  the  sale.  According  to  thft 
practice  in  such  cases,  after  the  necessary  simple  aritt 
metical  calculation,  the  award  of  execution  for  the  arooiot 
of  the  deficiency  thus  ascertained  was  made.  No  notice  fli 
the  motion  was  required.  The  motion  to  set  aside  the  ordrf 
and  the  writ  will  be  denied.  The  respondent  is  entitled  ti 
costs. 


Henry  Flaacke 
TuE  Mayor  and  Aldermen  of  Jersey  City  and  otheili 

i 

1.  One  who  seeks  to  have  a  deed  reformed  on  the  ground  of  mistakfj 
must  be  able  not  onlv  to  show  that  a  mistake  has  been  made,  but  ikj 
what  it  is,  and  must  establish  it  to  the  satisfaction  of  the  court.  i 

2.  Where  deeds  were  so  drawn  as  to  include  a  part  of  a  stlW 
reformation  sought  on  allegations  of  a  prior  verbal  agreement  ttl 
the  grantor  should  be  paid  for  the  lands  within  the  lines  of  the  slri^ 
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refused  on  the  ground  that  the  proof  of  such  agreement  was  not  satis- 
factory ;  and  injunction  to  restrain  a  municipal  corporation  from  using 
inch  deeds  as  evidence  of  dedication,  denied. 

3.  If  such  verbal  agreement  should  be  established,  it  would  not 
affect  a  subsequent  bonajide  purchaser  for  value,  without  notice. 


Bill  for  relief.     On  final  hearing  on  pleadings  and  proofs. 
Mr. ./.  S.  Taylor  and  Mr.  S.  B.  Bansom,  for  complainant. 
Mr.  W.  P.  Douglass  and  Mr.  Leon  Abbett^  for  Jersey  City. 
Mr.  S.  C.  Moimty  for  himself  and  B.  Church. 
Mr.  John  Lirmj  for  the  other  defendants. 

Thb  Chancellor. 

The  bill  is  filed  to  reform  certain  deeds,  given  by  the 
eomplainant  to  Benjamin  C.  Welsh,  John  S.  Sutphen,  John 
C.  Appleby,  August  Will,  Adam  R.  Welsh  and  John  Foster 
Welsh,  respectively,  in  May,  1870,  for  certain  small  parcels 
of  land  in  what  is  now  Jersey  City  (then  Bergen),  and 
which,  in  the  deeds  therefor  by  him  to  them,  were  described 
as  lying  between  the  rear  of  their  respective  lots,  fronting 
on  Welsh  street,  and  the  northerly  line  of  Franklin  street 
or  Harrison  avenue,  as  extended  westerly  from  Bergen 
avenue,  and  as  being  bounded  "  southerly,  by  the  northerly 
fine  of  said  extension  of  Franklin  street  or  Harrison 
Avenue."  When  these  deeds  were  executed  and  delivered, 
rrison  avenue  had  not  yet  been  opened,  but  it  was  laid 
n  on  the  official  map  of  the  commissioners  appointed  to 
out  streets,  appointed  under  a  provision  in  that  behalf 
the  charter  of  the  city  of  Bergen,  and  so  much  of  it  as 
in  front  of  the  lots  so  conveyed  was  owned  by  the  com- 
t.  He  also  owned  the  land  on  the  southerly  side  ot 
mvenue.  The  avenue  has  been  opened  since  that  time, 
tibe  board  of  public  works  of  Jersey  City,  and,  in  the 
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assessment  of  damages,  the  complainant  was  awarded  t 
sum  of  $10  for  the  damages  for  the  half  of  the  aven 
adjacent  to  or  in  front  of  the  lots  so  conveyed  by  him.  Tl 
the  award  was  merely  nominal  was  due  to  the  fact  that  t 
board  of  public  works  found  that,  by  the  deeds,  he  h 
dedicated  the  land  in  respect  of  which  it  was  made  to  pub 
use.  He  now  seeks  by  this  suit  to  reform  the  deeds  in  su 
manner  as  to  exclude  the  presumption  of  dedication,  whi 
arises  from  the  fact  that  the  land  is  bounded  in  the  dee 
upon  the  avenue.  Clark  v.  Qty  of  Elizabeth^  8  Vr.  120.  T 
deeds  were  executed  in  pursuance  of  a  written  agreemei 
made  on  the  24th  of  November,  1869,  between  the  coi 
plainant,  of  the  one  part,  and  John  S.  Sutphen,  Benjani 
F.  Welsh,  August  Will,  Adam  R.  Welsh,  Joseph  Woo 
Abner  B.  Welsh,  John  F.  Welsh  and  Sarah  J.  Welsh, 
the  other  part,  by  which  he  agreed  with  them  that  he  wou 
convey  to  them,  by  separate  deeds  of  conveyance  to  eac 
so  much  of  his  land  as  lay  between  the  then  rear  lines 
the  separate  pieces  or  plots  of  land  owned  by  each  of  the 
and  "  the  northerly  line  of  the  proposed  extension  of  Cor 
munipaw  road  or  Franklin  street."  By  the  contract  he  ali 
agreed  with  John  S.  Sutphen  to  convoy  to  John  C.  Applel 
so  much  of  his  (the  complainant's)  land  as  lay  between  tl 
rear  line  of  Appleby's  land  and  the  northerly  line  of  tl 
proposed  extension  of  Franklin  street. 

The  complainant,  being  dissatisfied  with  the  assessme 
of  damages,  brought,  under  the  provisions  of  the  charter 
Jersey  City  (P.  L.  1871,  p.  1117,  §  44)  an  action  of  assuni 
sit  against  the  city  in  the  premises,  which  resulted  in 
special  verdict  in  his  favor,  by  which  the  jury  found  that 
did  not  intend  by  the  deeds  to  dedicate  to  public  use  t 
land  adjacent  thereto  within  the  lines  of  the  avenue,  a 
assessed  the  value  thereof.  No  judgment  has  been  enter 
on  that  verdict.  The  complainant  seeks,  by  his  bill, 
restrain  the  corporation  of  Jersey  City  from  setting  up 
using  the  deeds  in  that  action  as  evidence  of  dedicati( 
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Benjamin  F.  Welsh  took  the  conveyance  of  the  land 

which,  by  the  contract,  the  complainant  agreed  to  convey  to 

Joseph   W.   Wood    and   Abner    B.    Welsh,    respectively. 

Before  the  commencement  of  this  suit  he  sold  and  conveyed 

the  Wood  property,  with  the  piece  adjoining  on  the  avenue, 

conveyed  to  him  by  the  complainant,  to  Andrew  B.  Church. 

Before  the  tiling  of  the  bill,  Sutphen  conveyed  to  Mrs. 

Appleby,  wife  of  John  C.  Appleby,  the  land  on  Welsh 

street  owned  by  him  at  the  time  of  the  conveyance  by  the 

complainant  to  him,  together  with  the  land  adjacent  on  the 

avenue  conveyed  by  the  complainant  to  him.     Sarah  F. 

Welsh,  before  the  beginning  of  this  suit,  conveyed  her  land 

on  Welsh  street,  with  the  piece  conveyed  to  her  by  the 

complainant,  to  Samuel  C.  Mount.      The  agreement  for 

conveyance  was  made  under  the  following  circumstances : 

The  commissioners  being  about  to  lay  out  Harrison  avenue, 

the  complainant   urged,  for   reasons   connected  with   the 

advantage  of  his  own  property,  that  it  be  located  in  the 

place  in  which  it  now  is.     This  location  would  leave  in  the 

rear  of  the   land  on  Welsh  street,  wiiich  was   the   next 

parallel  street,  a  strip  of  his  land.     The  commissioners  were 

Unwilling  so  to  locate  the  street,  unless  ho  would  agree  to 

MI  that  strip  to  the  owners  of  the  property  on  Welsh  street 

On  terms  satisfactory  to  them.     The  result  was  the  contract 

before  mentioned. 

Benjamin  F.  Welsh  and  John  S.  Sutphen  appear  to  have 

taken  the  most  prominent  part  in  the  conversation  which 

preceded  and  resulted  in  the  agreement.     Others  of  the 

(iwners   of   the   property  on  Welsh   street  were   present. 

Appleby  was   absent,   but   was   represented   by   Sutphen. 

."^arah  F.  Welsh  and  John  F.  Welsh  appear  not  to  have 

been  present.     The  defendants,  Benjamin  F.  Welsh,  John 

S.  Sutphen,  Jacob  C.  Appleby  and  wife,  August  Will,  Adam 

R.  Welsh,  John   F.  Welsh,  Sarah  J.  Welsh,  Samuel    C. 

Mount   and   Andrew   B.   Church,   all,   by  their  answers, 

expressly  deny  the  right  of  the  complainant  to  the  relief 

which  he  seeks.     Those  of  them  to  w^hom  he  conveyed  deny 

8 
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that  the  agreement  was  as  alleged  by  the  complai 
They  say  that  they  understood,  and  still  understand, 
he,  by  the  sale  of  the  strip  of  land,  intended  fully  to 
cate  to  public  use  the  land  in  front  of  it  lying  withir 
lines  of  Harrison  avenue  as  extended,  and  that  the  a 
ment  was  prepared  after  full  discussion  of  the  w^hole  mt 
and  embraced  the  full  and  entire  conclusion  of  the  ps 
thereto  with  reference  to  the  sale  of  the  strip,  and  that 
have  no  knowledge  of  the  omission  of  any  part  of  the 
tract  or  agreement  between  the  parties  to  the  wr 
contract.  The  others  deny  that  they  had  notice  of 
alleged  omission  when  they  took  the  deeds.  ^ 

The  complainant  testifies  that  it  was  expressly  agi 
orally,  between  him  and  the  owners  of  the  land  on  Vi 
street,  before  the  written  agreement  was  drawn,  that  he 
to  have  compensation  for  his  land  within  the  lines  oi 
avenue  whenever  it  should  be  taken  for  public  use 
street. 

The  commissioners,  Mr.  Culver  and  Mr.  Brinker 
also  testify  to  the  same  understanding,  and  so,  too, 
Mr.  Harrison,  who  was  then  mayor  of  Bergen.  The  • 
missioners  and  the  mayor  speak  of  what  transpired  a 
place  of  meeting  of  the  commissioners,  when  the  arra 
ment  by  which  the  complainant  agreed  to  sell  the  stri 
the  owners  of  the  land  on  Welsh  street  was  made.  B 
min  F.  Welsh  and  John  S.  Sutphen,  who,  as  b 
remarked,  appear  to  have  taken  the  greatest  part  iu 
negotiation  in  behalf  of  those  owners,  both  explicitly  < 
that  there  was  any  agreement  that  the  complainant  sh 
have  pay  for  t*he  land  within  the  lines  of  the  street  in  i 
of  the  strip.  The  other  owners  who  were  present  also  < 
it.  The  commissioners  and  the  mayor  testify  rather  tc 
"  understanding  "  than  the  language  or  expressions  of 
parties,  and  in  this  respect  their  testimony  lacks  fore 
against  the  positive  and  explicit  denials  of  the  answej 
those  of  the  owners  who  were  present  at  the  making  of 
arrangement.     One  who  seeks  to  rectify  an  instrumeni 
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the  ground  of  mistake,  must  be  able  not  only  to  show  that 
there  has  been  a  mistake,  but  exactly  what  it  was,  and  to 
establish  it  to  the  satisfaction  of  the  court.  If  there  is  any 
'easonable  doubt  on  the  subject,  the  rectification  will  not 
De  made,  but  the  instrument  must  stand  as  the  evidence  of 
:he  intention  of  the  parties.  The  testimony  of  the  commis- 
sioners and  the  mayor  could  not,  however,  affect  any  of  the 
lefendants  except  Benjamin  F.  Welsh  and  John  S.  Sutphen, 
and  Jacob  C.  Appleby,  through  the  latter,)  who  alone  are 
jpoken  of  as  taking  part  in  the  talk  which  resulted  in  the 
irrangement.  Welsh  represented  no  one  but  himself,  and 
Sutphen  represented  only  himself  and  Appleby.  Sutphen 
las  sold  his  land  to  Mrs.  Appleby.  The  others,  August 
n^ill,  Adam  R.  Welsh,  John  F.  Welsh  and  Sarah  Welsh, 
ire  not  affected  by  the  testimony.  The  equitable  assistance 
nvoked  by  the  complainant  will  not,  of  course,  be  granted 
igainst  a  bonajide  purchaser  for  valuable  consideration,  with- 
)ut  notice.  Such  are  Mrs.  Appleby,  Mr.  Mount  and  Mr. 
Dhurch.  K,  by  the  deeds  from  the  complainant,  under 
»rhich  August  Will,  Adam  R.  Welsh,  John  F.  Welsh,  Mr. 
Uount  and  Mrs.  Appleby  claim,  a  dedication  is  established, 
he  relief  sought  by  the  complainant  cannot  be  granted. 
)f  what  avail  will  it  be  to  him  to  rectify  the  deeds  to  Ben- 
imin  F.  Welsh,  if,  under  any  of  the  others,  the  dedication 
I  established?  For,  if  the  dedication  be  established  by 
ny  of  the  deeds,  the  city  would  not  be  enjoined. 
The  bill  will  be  dismissed,  with  costs. 


Peter  Smith 

V. 

Jambs  Frenche  and  others. 


jL  A  defendant  (not  a  solicitor)  appeared  in  a  suit  for  partition 
|:jbthftlf  of  himself  and  his  wife,  and  in  writing  consented,  for 
mim  to  an  order  of  reference,  although  they  had  answered  and  the 
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cause  had  not  been  set  down.  They  both  appeared  before  the  master, 
on  the  reference,  and  were  not  only  present  at  the  taking  of  the  testi- 
mony there,  but  were  themselves  examined,  on  their  own  behalf,  u 
witnesses.  Held,  that  the  objection  of  irregularity  could  not  avail  them. 

2.  Such  objection  is  not  a  ground  of  exception  to  the  report. 

3.  The  premises  held  to  be  clearly  indivisible. 


In  partition.     Exceptions  to  master's  report. 
Mr.  Javies  Frenche,  in  pro.  pers, 
Mr.  Thomas  Kays,  for  complainant. 

The  Chancellor. 

The  defendants,  James  Frenche  and  his  wife,  except  to 
the  master's  report  on  two  grounds,  first,  that  the  order  of 
reference  was  irregular  (the  cause  had  not  been  set  down) 
in  view  of  the  fact  that  they  have  answered,  and  next,  that 
the  master  reports  that  the   property  cannot   be  divided 
without  great  prejudice  to  the  owners.      As  to  the  firet 
exception,  the   defendant,  Mr.  Frenche,  who   appears  oa 
behalf  of  himself  and  his  wife,  consented,  in  writing,  for 
both,  to  the  reference,  as  appears  by  an  endorsement  on  the. 
order.     Both  he  and  his  wife  were  present  at  the  examini- j 
tion  of  witnesses  on  the  reference,  and  were  both  examineij 
Neither  of  them  made  any  objection  to  the  reference  (»■ 
the  grounds  of  irregularity.     Tliis  objection  cannot  aval; 
them.     Wain  v.  Mclrs,  12  C.  E.  Gr.  77.     Besides,  it  is  notij 
ground  of  exception  to  the  report.    The  premises  consistoi] 
about  two  hundred  and  thirty  acres  of  wild  mountain  land, 
in  a  comparatively  remote  situation.      None  of  it  is  arahle. 
The  wood  upon  different  parts  of  it  is  of  different  values. 
Some  of  it  is  old  and  some  of  it  young.    There  are  indicatioMl 
of  the  existence  of  minerals  in  some  parts  of  it.    The  master] 
reports  that  it  cannot  be  divided  among  the  owners  without! 
great  prejudice  to  their  interests.     Two  of  the  defendants 
own    each   one    one-hundred-and-forty-fourth    part  of  the 
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y;  another,  a  ninety-sixth  part;  another,  a  thirty- 
part,  and  another,  one-ninth.  The  complainant  owns 
:h8.  It  is  quite  manifest  that  the  master  is  right  in 
elusion  as  to  the  indivisibility  of  the  property.  The 
)n8  will  be  overruled,  with  costs.  The  defendants, 
?  and  wife,  insist  that  if  the  property  be  sold,  it 
be  sold  in  parcels.  The  master,  by  whom  it  will  be 
11,  in  the  usual  way,  be  directed  by  the  order  to  sell 
)erty  in  one  or  more  parcels,  as  he  shall  deem  most 
sreous  to  the  parties  in  interest. 


John  Wanner  and  others 

V. 

Benjamin  F.  Sisson  and  others. 

act  of  congress  of  March  3d,  1875,  provides  that  the  petition 
emoval  of  a  cause  from  a  state  court,  shall  be  filed  in  the  state 
before  or  at  the  term  at  which  the  cause  could  be  first  tried, 
>re  the  trial  thereof."  Ileldj  that  as  applied  to  a  cause  in 
he  limitation  is  to  the  first  term  at  which  the  cause  can,  on 
ce,  be  regularly  set  down  for  hearing,  and  before  the  hearing 
re  taken  place. 

t  could  have  been  then  heard,  the  fact  that  it  was  not  heard 
lO  difference. 


for  relief.  Petition  of  Benjamin  F.  Sisson  to  remove 
nto  the  circuit  court  of  the  United  States  for  the 
,  of  New  Jersey. 

Lansing   Zabriskk  and   Mr.  B,    Willirimsonj  for  the 


|ir  JFtemming  and  Mr.  L  W.  Scudda^  contra. 


ST- 
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The  Chancellor. 

The  petitiouer,  Benjamin  F.  Sisson,  applies  for  the  removal 
of  this  suit  into  the^circuit  court  of  the  United  States  for 
the  district  of  New ;  Jersey.  He  resides,  as  he  did  when 
the  bill  was  filed,  in  the  state  of  New  York.  The  other 
defendant,  Caroline  O.  Peters,  resides,  it  is  alleged,  in  Cali- 
fornia. The  petition  is  silent  as  to  her  residence,  but  it 
may  be  amended  in  accordance  with  the  fact.  This  Buit 
was  brought  to  restrain  Sisson  from  prosecuting  in  the 
supreme  court  an  action  of  ejectment  for  land  in  Hudson 
county,  to  set  aside  the  deed  from  Caroline  O.  Peters  to 
him,  under  which  he  claims  title  to  the  land  in  that  suit, 
and  to  reform  a  deed,  or  the  record  thereof,  or  both,  under 
which  the  complainants  claim  title  to  the  property,  and  to 
compel  Sisson  or  Peters  to  release  to  the  complainants  any 
legal  estate  he  or  she  may  have  in  the  property. 

The  bill  was  filed  on  the  30th  of  December,  1872,  and  an 
injunction  issued  thereon.     The  answer  was  filed  on  the 
20th  of  June,  1873.     Replication  was  subsequently  filed, 
and  the  testimony  was  closed  on  the  15th  of  April,  1876, 
and  filed  on  the  22d  of  that  month.     The  cause  was  set 
dow^n  for  hearing  at  the  May  term  following,  and,  at  the 
request  of  counsel,  the  argument  was  fixed  for  the  15th  of 
June  then  next,  at  chambers,  at  Newark.     The  cause  went 
off  by  consent,  and  was  again  duly  set  down  for  hearing  at 
the  October  term  following.     Before  the  day  thus  fixed  for 
the  hearing  arrived,  this  motion  was  made.     This  applica- 
tion is  made  under  the  act  of  congress  of  March  3d,  1875. 
That  act  provides  that  the  petition  for  removal  shall  be 
filed  in  the  state  court  "  before  or  at  the  term  at  which  th« 
cause  could  be  first  tried,  and  before  the  trial  thereot" 
Applied  to  a  cause  in  equity,  the  limitation  is  to  the  fii* 
term  at  which  the  cause  can  be  regularly  set  down,  on  due 
notice  for  hearing,  and  before  the  hearing  shall  have  taken 
place.     The  act,  for  obvious  reasons,  requires  promptnesi 
in  making  the  application,  and  if  it  is  not  made  within  the 
time  specified  it  is  too  late. 
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The  provision  under  consideration  has  been  construed  in 
umerous  cases.  In  Hoadley  v.  The  City  and  County  of  San 
"YanciscOy  C.  C.  U.  S.  for  the  District  of  California,  Decem- 
€r  27th,  1875,  1  Ixiic  and  Eg.  Sep,  64 ;  in  Andrew  v.  Gar- 
%  C.  C.  U.  S.  for  the  Southern  District  of  Ohio,  Id.  40 ; 
y  the  supreme  court  of  Iowa,  in  Barber  v.  St.  Louis^ 
Kansas  City  and  Northern  Railway  Co.,  Dec.  T.,  1875,  2  Law 
hd  Eq.  Rep.  319 ;  and  by  the  supreme  court  of  New  Hamp- 
bire,  in  Chandler  v.  doe,  Aug.  ISth,  1875,  1  Law  and  Eq. 
iep.  247.  The  first  term  at  which  the  hearing  of  this  cause 
oald  have  been  had  was  the  last  May  term.  The  fact  that 
:  was  not  heard  then  makes  no  difference.  It  could  have 
een  heard  at  that  term.  The  cause  was  at  issue,  the  testi- 
lony  was  closed,  and  the  cause  was  regularly  set  down  on 
ae  notice.  It  was  incumbent  on  the  petitioner  to  make 
is  application  at  that  term.  He  is  now  too  late.  {See  the 
ises  abor^e  mentioned.) 

The  petition  and  accompanying  bond  will  not  be  accepted, 
id  the  cause  will  proceed  in  this  court. 


Emily  Woodward 

m 

V. 

Robert  Woodward  and  others. 

I.  Where  the  testator,  by  the  charge  upon  his  real  estate,  only  in- 
aded  to  secure  the  payment  of  the  interest  on  certain  legacies  as  i  t 
honld  become  due,  and  that  of  the  principal  also,  if  it  should  become 
)le,  JTM,  that  if  the  payments  of  interest  had  been  prompt,  and 
aecority  had  continued  unimpaired,  there  would,  if  it  (the  secu- 
f)  appeared  to  be  in  no  danger  of  impairment,  bo  no  propriety  in 
the  amount  of  the  legacies  to  be  raised  and  invested  else- 

^■Jili  where  part  of  the  interest  for  three  years  is  unpaid,  and  one 
of  the  land  charged  has  also  lost  possession  of  part  of 
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the  farm  devised  to  liim,  and  the  rest  of  the  property  devised 
has  either  been  conveyed  away  or  is  encumbered  to  such  an 
that  a  sale  thereof  cannot  be  avoided,  the  legatees  are  entitled 
aid  of  this  court. 

3.  The  arrears  of  interest  on  the  legacies,  and  the  principal 
ordered  to  be  raised,  and  the  latter,  when  raised,  to  be  invested 
the  direction  of  this  court,  to  the  end  that  the  legatees  may 
the  benefit  thereof  intended  to  be  secured  by  the  will ;  and  tl 
subsequent  lien-holders  upon  the  premises  to  be  sold  to  rai^ 
money,  may  be  protected  in  any  rights  they  may  have  to  the  pr 
should  the  legatees  die  without  issue,  in  which  case  the  prin< 
the  legacies  would  not  be  payable. 

4.  Where  the  legatee  released  part  of  the  property  charged  w 
legacy,  without  actual  notice  of  other  subsequent  encumbrance 
ing  thereon,  no  equity  arises  against  her  from  the  release  in  f 
such  encumbrances. 

5.  Where  three  farms  and  certain  woodlands  were  chargeab 
two  legacies,  and  the  legatee  £.  released  one  farm,  Ileld^  thi 
released  farm  must  bear  its  due  proportion  of  the  legacy  to  ] 
that  the  remaining  two  farms  and  the  woodlands  must  bear  th< 
of  E.'s  legacy,  and  so  much  of  M/s  as  was  not  borne  by  such  i 
farm,  all  to  be  estimated  according  to  their  respective  values 
testators  death. 

6.  The  general  rate  of  interest  having  been  changed  by  li 
legatees  in  this  case  held  to  be  entitled  to  receive  interest  on  tl 
cies,  at  the  rate  which  they  could  have  obtained  had  the  legaci 
raised  and  invested. 


Bill  for  relief.  On  iinal  hearing  on  bill,  answer  of  1 
Woodward  and  answer  of  executor  of  Black,  and  pr< 

Mr.  B.  Gnmmere  and  Mi\  W.  H.  Vredenburgh^  foi 
plainant. 

Mr,  Joel  Parker^  for  Robert  Woodward. 

The  Chancellor. 

Robert  Woodward,  deceased,  late  of  the  county  of  • 
by  his  will,  (which  is  dated  June  18th,  1857,  and  waa  ^ 
March  6th,  1861,)  after  directing  that  his  debts  and  i 
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expenses  be  paid,  and  giving  to  his  wife  the  interest  of 
15,000  a  year  for  life,  in  lieu  of  her  dower,  bequeathed  as 
follows : 

"  I  give  and  bequeath  unto  my  daughter,  Emily  Woodward,  the  sum 
of  $10,000,  to  be  paid  in  the  following  manner,  that  is  to  say :  The 
interest  of  $5,000  of  the  said  sum  to  be  paid  yearly  and  every  year 
daring  the  natural  life  of  her  mother;  but  in  case  my  said  daughter 
marries,  I  order  $1,000  of  the  principal  be  paid  to  her,  and  the  inter- 
est of  $4,000  only,  annually,  during  the  natural  life  of  her  mother ; 
but  after  the  decease  of  her  mother,  I  order  that  the  interest  of 
$10,000,  or  so  much  of  the  principal  as  remains  unpaid,  be  paid  to  her 
yearly  and  every  year  during  her  natural  life;  and  in  case  of  her 
death,  she  leaving  lawful  issue,  after  the  death  of  her  mother,  I  do 
order  said  $10,000,  or  so  much  of  it  as  remains  unpaid,  to  be  paid  to 
ber  heir  or  heirs,  in  equal  proportions,  share  and  share  alike  ;  but  in 
cai*e  of  the  death  of  my  said  daughter,  leaving  no  lawful  issue,  I  order, 
then,  that  said  legacy,  or  so  much  of  it  as  remains  unpaid,  to  revert 
back  to  my  estate,  and  my  residuary  legatees  be  forever  exempt  from 
Paying  the  same. 

"I  give  and  bequeath  to  my  granddaughter,  Mary  B.  Woodward, 
daughter  of  my  son  Joseph  Woodward,  deceased,  the  sum  of  $4,CX)0, 
^0  be  paid  to  her  in  the  following  manner,  that  is  to  say  :  When  she 
•rrives  at  the  age  of  eighteen  years  she  shall  receive  the  interest, 
yearly  and  every  year,  during  her  natural  life,  on  said  legacy ;  but  in 
^eof  her  death,  leaving  lawful  issue,  1  order  the  said  $4,000  to  be 
Paid  to  her  heirs,  in  equal  proportions,  share  and  share  alike  ;  but  in 
^*e  of  her  death,  leaving  no  lawful  issue,  I  order  that  the  said  legacy 
"^vert  back  to  my  estate,  and  my  residuary  legatees  be  forever  exempt 
from  paying  the  same.-' 

He  specifically  devised  to  each  of  his  sons,  Edward  and 
Robert,  a  farm  in  fee  simple,  and  gave  to  them  all  the  resi- 
due of  his  property,  in  equal  shares,  and  ordered  and  directed 
them  to  pay  the  legacies  given  by  his  will,  and  charged  his 
J^al  estate  with  the  payment  thereof.  He  appointed  them 
Executors  of  his  will,  and  it  was  proved  by  them.  On  the 
16th  of  May,  1868,  Robert  mortgaged  the  farm  specifically 
devised  to  him,  to  the  executor  of  Job  L.  Black,  deceased, 
to  secure  the  payment  of  $4,500  and  interest. 

The  testator  was  the  owner,  at  the  time  of  his  death,  of 
mother    farm    in   addition    to   those    specifically    devised, 
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and  certain  woodland,  called  in  the  pleadings  his  "out- 
lands."  On  the  5th  of  April,  1869,  Robert  conveyed  his 
interest  in  the  last  mentioned  farm  to  his  brother  Edward. 
The  widow  of  the  testator  and  the  testator's  daughter 
Emily,  the  complainant,  by  deed  of  the  same  date,  released 
that  property  to  Edward,  at  the  request  of  him  and  Robert 
Subsequently  thereto,  Robert  gave  two  other  mortgages, 
one  to  William  W.  Bullock,  and  the  other  to  Barney  Eey- 
bold,  upon  the  farm  specifically  devised  to  him.  And  Edward 
gave  two  mortgages  on  the  farm  devised  to  him  and  Robert 
by  the  residuary  clause  of  the  will.  Seven  judgments  have 
been  recovered  against  Robert  alone,  and  two  against  him 
and  Edward,  and  one  against  Edward  alone,  which  are  said 
to  be  liens  on  the  property  devised  to  them,  or  some  part 
thereof.  On  proceedings  for  foreclosure  and  sale,  instituted 
in  this  court,  upon  the  Bullock  mortgage,  the  premises 
thereby  mortgaged  were  sold  to  Anthony  Bullock,  by  whom 
they  were  conveyed  to  James  M.  Bean.  The  sale,  however, 
was  set  aside,  but  Bean  remained  in  possession  of  the  prop- 
erty at  the  time  of  filing  the  bill  in  this  cause. 

This  suit  is  brought  by  Emily  Woodward,  to  obtain  pay- 
ment of  the  arrears  of  interest  due  her  upon  her  legacy,  and 
also  to  obtain  a  decree  establishing  the  proportions  in  w^hich 
the  unreleased  land  shall  bear  the  charge  of  the  legacy,  and 
directing  the  sale  thereof  to  raise  and  pay  the  amount  of 
the  legacy.  After  the  death  of  the  testator,  it  was  agreed 
between  Robert  and  Edward  that  they  should  each  pay 
one-half  of  the  interest  of  the  legacies  as  it  should  become 
due,  and  one-half  of  the  principal,  if  it  should  become  pay- 
able. Edward  accordingly  paid  one-half  of  the  interest,  up 
to  the  Ist  of  April,  1876,  and  Robert  paid  his  half  of  the  inter- 
est due  to  the  complainant,  up  to  April  1st,  1873.  Neither 
he,  nor  any  one  holding  under  him,  has  paid  any  thing  to  her 
on  that  account  since  that  date.  No  part  of  the  principal 
has  been  paid.  None  of  it  has  become  due,  for  the  com- 
plainant has  not  married.  Her  mother  died  August  11th, 
1873.     It  does  not  appear  whether  Robert  has  paid  any 
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iterest  to  Mary.  There  is  no  evidence  on  the  subject. 
?here  is  no  personal  estate  of  the  testator  out  of  which  the 
dgacies,  or  either  of  them,  can  be  raised.  The  testator's 
iebts  have  all  been  paid.  Mary  is  past  eighteen  years  of 
.ge,  and  is  unmarried.  The  testator  manifestly  did  not 
contemplate  the  investment,  by  his  two  sons,  of  the  legacies 
D  question.  He  intended  to  secure  the  payment  of  the 
Dterest  as  it  should  become  due,  (and  of  the  principal,  also, 
f  it  should  become  payable,)  by  the  charge  upon  his  real 
«tate.  Should  the  legatees  not  marry,  no  part  of  the  prin- 
npal  would  ever  be  payable.  Should  the  complainant  marry, 
^1,000  of  the  principal  would  be  payable  to  her,  and,  at 
aer  death,  the  rest  of  it  would  be  payable  to  her  children, 
ihould  she  leave  any,  but  otherwise  it  would  not  be  payable. 
Should  Mary  marry  and  leave  children,  the  amount  of  her 
legacy  would  be  payable  to  them,  but  otherwise  it  would 
never  be  payable. 

Had  the  payments  of  interest  been  promptly  met,  and 
the  security  continued  unimpaired  and  apparently  in  no 
danger  of  impairment,  there  would  be  no  propriety  in 
lequiring  the  sons  to  raise  and  invest  elsewhere  the  amount 
:«f  the  legacies ;  but  the  interest  is  in  arrear,  and  Robert 
w  become  so  much  embarrassed  in  his  pecuniary  affairs 
jftat  he  has  not  only  failed  to  pay  interest  to  the  com- 
UDant  (and  perhaps  to  Mary,  also,)  for  the  last  three  years, 
it  he  has  lost  possession  of  the  farm  specifically  devised 
him,  and  the  rest  of  the  property  devised  to  him  has 
ler  been  conveyed  away  or  is  encumbered  to  such  an 
mt  that,  as  it  appears  by  his  answer,  a  sale  thereof 
mot  be  avoided.  Under  such  circumstances,  the  com- 
mt  is  entitled  to  the  aid  of  this  court  to  raise  the 
rant  of  the  legacy  out  of  the  property  on  which  it  is 
^  and  to  cause  it  to  be  invested.  The  arrears  of 
on  the  legacies,  and  the  principal  thereof,  will  be 
to  be  raised,  and  the  latter,  when  raised,  will  be 
under  the  direction  of  this  court,  to  the  end  that 
fl^^teea  may  receive  the  benefit  thereof  intended  to  be 
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secured  to  them  by  tlie  will ;  and  the  holders  of  subsequent 
liens  upon  the  premises  which  are  to  be  sold  to  raise  the 
money,  may  be  protected  in  any  rights  they  may  have  to 
the  principal  in  the  event  of  the  complainant  and  Mary 
dying  without  leaving  lawful  issue. 

There  appears  to  be  no  equity  to  deprive  the  complainant 
of  her  priority  of  lien  upon  the  unreleased  property  devised 
to  her  brothers.  It  is  true  that  when  she  released  the  fiarm 
which  was  devised  to  them  by  the  residuary  clause  of  the 
will,  the  Black  mortgage,  and  perhaps  the  Skinner  judg- 
ment (which  appears  by  the  bill  to  have  been  recovered 
against  Robert  in  1861),  were  in  existence,  but  it  does  not 
appear,  and  it  is  not  even  alleged,  that  she  had  actual  notice 
of  either  of  them.  Unless  she  had  such  notice,  no  equity 
arises  against  her  in  favor  of  these  encumbrances,  or  either 
of  them,  from  the  release.  Blair  v.  Ward^  2  Sf^k.  126: 
Ward  V.  Hague,  10  C.  E.  Gr.  397. 

Mary's  legacy  is  a  lien  on  the  three  farms  and  the  out- 
lands.  The  farm  devised  by  the  residuary  clause  must  bear 
its  due  proportion  of  the  amount  of  that  legacy,  and  of  any 
arrears  of  interest  thereon  chargeable  to  Edward  in  respect 
of  his  ownership  thereof.  The  complainant's  legacy  is  a 
lien  on  only  the  other  tw^o  farms  and  the  outlands  by  which 
it  and  the  balance  of  Mary's  legacy  not  chargeable  on  the 
farm  devised  by  the  residuary  clause  are  to  be  borne,  in 
equitable  proportions,  according  to  their  values  at  the  time 
of  the  death  of  the  testator.  The  arrears  of  interest 
chargeable  on  those  two  farms  and  the  outlands  are  to  be 
borne  in  like  manner ;  Edward,  of  course,  being  credited 
with  all  payments  made  by  him  on  account  thereof. 

The  outlands  should  be  sold  before  the  farms  specifically 
devised.  I  am  not  willing,  especially  in  view  of  the  right* 
of  the  mortgage  and  judgment  encumbrancers,  to  declare, 
on  the  case  as  it  stands,  the  proportions  which  the  proper- 
ties are  to  bear.  The  value  of  the  farm  specifically  devised 
to  Edward  does  not  appear  to  my  satisfaction.  It  is  esti- 
mated  without    taking    into   account    the   improvement^ 
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hereon.  The  value  of  the  improvements  is  omitted  on  the 
ground  that  they  were  put  on  the  property  hy  Edward  him- 
self, at  his  own  expense,  before  the  death  of  his  father.  This 
rlaim  appears,  however,  only  in  the  testimony,  and  it  does 
lot  appear  there  in  such  a  manner  as  to  warrant  a  decree 
-hereon.  The  pleadings  are  silent  on  the  subject.  Edward 
las  not  set  up  the  claim ;  indeed  he  has  not  answered.  The 
mprovements  probably  constituted  a  considerable  part  of 
:he  value  of  the  farm. 

It  remains  to  consider  the  question  of  interest  on  the 
.egacies.  The  legatees  are  entitled  to  receive  interest  at 
the  rate  which  they  could  have  obtained  had  the  legacies 
been  raised  and  invested. 

Under  the  circumstances,  they  have  been  entitled  to 
interest  from  Robert  and  Edward  since  1866,  at  the  rate  of 
seven  per  cent,  per  annum.  In  that  year  the  general  rate 
of  interest  in  this  state  was  changed  from  six  to  seven  per 
cent.  On  the  arrears  they  are  therefore  entitled  to  interest 
It  seven  per  cent,  per  annum  from  the  time  when  the 
arrears  became  due.  The  interest  in  arrear  may  be  re- 
garded as  having  been  in  the  hands  of  the  executors  from 
the  time  when  it  became  due,  and  they  will  be  presumed 
to  have  used  it  in  their  business  during  the  time  they  have 
withheld  it.  Whether  the  interest  on  the  legacies  began 
to  run  from  the  death  of  the  testator  or  not,  it  is  not  neces- 
•ary  to  decide.  The  rule,  it  may  be  remarked,  which  gives 
to  a  legatee  interest  from  the  testator's  death  on  a  legacy 
given  by  the  will  of  the  parent  of  the  legatee,  or  of  one 
<Unding  in  loco  parentis,  does  not  apply  to  the  case  of  an 
•dult  legatee.  Hmnion^s  executors  v.  Jacobits,  12  C.  E. 
Sr.  28.  Robert  and  Edward  voluntarily  began  to  pay 
Merest  at  the  end  of  the  first  year  after  the  testator's 
ilith,  and  no  claim  is  made  in  their  behalf  in  respect  to  the 

ent  of  the  interest  for  that  year.     It  is  very  probable 
•Qcb  payment  was  in  exact  accordance  with  the  inten- 

of  the  testator ;  for  neither  of  the  legatees  appears  to 

luid  any  other  means  of  support  than  the  provision 

hf  the  will  in  these  legacies. 
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Charles  W.  Whitnby 

V. 

Charles  H.  Franklin  and  others. 

1.  Where  a  married  woman  gave  to  the  firm  of  which  her  husUaod 
was  a  member,  her  note  for  his  indebtedness  to  such  firm,  and  the 
firm  endorsed  the  note  and  gave  a  mortgage  to  secure  its  payment, 
and  slie  afterwards  voluntarily  paid  the  note  and  took  an  assignment 
of  the  mortgage,  Jleld,  that  she  has  no  claim  upon  the  mortgage. 

2.  If  such  mortgage  had  been  given  to  secure  an  indebtedness  d 
the  firm  or  her  own  debt,  and  at  the  time  of  the  assignment  nothing 
was  due  upon  the  mortgage,  it  would  have  no  validity  ;  for,  having  been 
satisfied,  it  was  not  in  the  power  of  the  mortgagee  to  give  it  validity 
without  the  consent  of  the  mortgagors. 


Bill  for  relief.     On  final  hearing  on  pleadings  and  proofc 

Mr.  A.  Zabriskie^  for  complainant. 

Mr.  B.  C.  Chetioood,  for  Catharine  A.  Franklin. 

The  Chancellor. 

The  controversy  between  the  parties  in  this  action,  whid 
is  a  cross-suit  to  one  for  foreclosure  brought  by  the  holder 
of  the  first  mortgage,  is  as  to  the  validity  of  a  mortgage, 
the  second  encumbrance,  if  it  be  valid,  in  order  of  priority 
upon  the  mortgaged  premises.  The  mortgage  in  question 
was  given  by  Charles  H.  Franklin,  senior,  and  Wilson  K. 
Franklin,  and  their  wives,  to  Edward  Mars.  It  is  dated  on 
the  2l8t  of  December,  1869,  and  purports  to  have  bew 
given  to  secure  the  payment  of  $4,000  in  one  year  from  ite 
date,  with  interest.  Mars  assigned  it  to  Mrs.  Catharine  A. 
Franklin,  wife  of  Charles  H.  Franklin,  junior,  by  assign- 
ment dated  September  20th,  1870.  The  complainant  is  % 
judgment  creditor  of  the  mortgagors,  Charles  H.  Franklin, 
senior,   and   Wilson  E.  Franklin.      His  judgment  is  for 
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.23,  and  was  recovered  in  the  supreme  court  of  this 
3n  the  29th  of  December,  1869. 
bill  alleges  that  no  consideration  was  paid  to  Mars 
e  assignment  to  Mrs.  Franklin,  and  that,  in  fact, 
ig  ^vas  due  on  the  mortgage  when  the  assignment 
lade,  but  that  it  had  been  paid  and  satisfied  in  fiill, 
i  kept  on  foot  to  defraud  the  creditors  of  Charles  H. 
din,  senior,  and  Wilson  E.  Franklin.  The  bill  prays 
be  mortgage  may  be  decreed  to  be  void  as  against  the 
lainant. 

e  answer  of  Mrs.  Franklin  alleges  that  she  paid,  as  the 
deration  of  the  assignment,  $3,275,  money  of  her 
ate  estate,  and  was  assured  by  Mars,  when  she  took 
assignment,  that  the  mortgage  was  a  valid  security. 
mortgage  was  given  to  Mars  to  secure  an  indebtedness 
e  firm  of  C.  H.  Franklin  &  Sons,  (composed  of  Charles 
•"ranklin,  senior,  Wilson  E.  Franklin  and  Charles  H. 
iklin,  junior,  her  husband,)  and  the  firm  of  C.  H.  &  W. 
ranklin,  to  him.  The  former  firm  ceased  on  the  9th 
ovember,  1869,  and  was  succeeded  by  the  latter.  When 
mortgage  was  given.  Mars  held,  for  part  of  the  indebt- 
&SS,  the  note  of  Mrs.  Franklin  for  $2,953.36,  dated  at 
V  York,  on  the  22d  of  October,  1869,  and  payable  three 
iths  after  date,  to  the  order  of  C.  H.  Franklin  &  Sons, 
tiout  defalcation  or  discount,  and  therein  declared  to  be 
largeable  to  and  payable  from  "  her  "  own  individual 
I  personal  estate."  This  note  was  endorsed  to  Mars,  by 
payees,  before  its  maturity.  It  was  protested  for  non- 
rment,  and  in  January,  1870,  immediately  after  it  became 
I,  he  brought  suit  against  Mrs.  Franklin  upon  it,  in  the 
weme  court  of  the  state  of  New  York,  and  recovered 
Igment  therein  on  the  7th  of  July  following  for  $3,238.75 
Mges  and  costs,  to  be  levied  and  collected  from  her 
jfpnite  estate.  On  the  20th  of  September  following,  she 
lit  to  him  $3,275,  somewhat  less  than  the  amount  of  the 
pifal  and  interest  of  that  judgment,  on  his  assigning  to 
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her  tne  mortgage  in  question ;  and  that  was  the  consi 
tion  of  the  assignment. 

As  appears  by  the  hooks  of  C.  H.  Franklin  &  Sona 
C.  H.  &  W.  E.  Franklin,  there  was  nothing  due  to 
from  these  firms,  or  either  of  them,  when  the  assign 
was  made.  '  He  is  not  charged  in  the  books  with  the  i 
gage,  and  when  his  account  with  the  latter  firm  close 
the  29th  of  December,  1869,  they  were  indebted  to  hi 
the  sum  of  $36.22.  He  is  charged,  however,  with  the 
of  $2,953.36.  Mars  says  that  when  he  assigned  the  i 
gage  the  mortgagors  owed  him  nothing  but  a  small  bal 
and  that  when  the  note  of  Mrs.  Franklin  was  paid,  al 
indebtedness  for  which  the  mortgage  was  given  was 
Mrs.  Franklin  insists  that  that  note  was  given  without 
sideration,  and  merely  for  the  accommodation  of  the 
of  C.  H.  Franklin  &  Sons.  But  such  is  not  the  evid 
Charles  H.  Franklin,  senior,  says  that  Mrs.  Franklin 
sidered  it  an  accommodation  note,  but  he  did  not  con 
it  so,  but  as  a  payment  of  her  husband's  indebtedness  t 
firm,  of  which  he  was  then  a  member. 

Augustus  Tait,  who  had  opportunity  to  know  wha 
the  consideration  of  the  note,  testifies  that  it  was  give 
a  bill  due  for  boilers  furnished  for  one  of  two  stearal 
either  the  "  Gladiator  "  or  the  "  R.  L.  Mabie,'*  whicl 
owned  whollv,  or  in  which  she  hud  an  interest  to  the  e 
of  one-half.  The  books  of  the  firms  corroborate  this  i 
ment.  Under  date  of  October  22(1,  1869,  the  date  o 
note,  is  the  following  entry  : 

Received  from  0.  II.  Franklin,  junior,  owner  of  steamer 
Gladiator,  in  part  payment  of  uc't  against  said  boat,  de- 
mand notes  against  firm,  held  by  C.  A.  FrankHn  as 
security  for  money  borrowed  at  different  dates,  for $2.i 

Also,  C.  A.  Franklin's  note  at  3  mos.,  payable  at 

2d  Nat.  Bank,  J.  C,  for $2,963  36 

Less  3  mos.  int 52  43 

2.*. 

$5,1 
Paid  cash  for  note  stamp 
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The  steamer  "  Gladiator "  is  credited  with  the  above 
caount  of  $5,803.50.  Under  date  of  October  13th,  1869, 
he  following  entry  appears  in  the  books  : 

"Sold  to  C.  H.  Franklin,  jun.,  one  boiler,  two  tanks  for  steamer 
Ciladiator,  $6,000.'' 

On  account  of  this  charge,  among  others,  the  $5,803.50 
are  credited.  So  that  the  note  was  given  and  received,  not 
for  accommodation,  but  on  account  of  an  indebtedness  due, 
either  from  Mrs.  Franklin  or  her  husband,  to  the  firm  for 
the  steamer  "  Gladiator,"  which,  according  to  the  charge 
above  quoted,  was  owned  by  him.  According  to  Tait's 
testimony,  it  was  owned  by  her.  Neither  she  nor  her  hus- 
band (both  of  them  were  sworn  in  her  behalf  as  witnesses) 
denies  the  truth  of  Tait's  statement  as  to  the  ownership  of 
the  steamers. 

Mr.  Franklin  testifies  that  he  acted  as  his  wife's  agent, 
and  took  care  of  her  property.  The  note  appears  to  have 
been  given  under  the  following  circumstances :  It  was 
deemed  desirable,  in  view  of  overtures  which  had  been 
made  to  Mars  to  induce  him  to  enter  into  the  co-partner- 
•hip,  to  reduce  the  indebtedness  of  Charles  H.  Franklin, 
junior,  to  the  concern.  To  do  this,  Mrs.  Franklin  gave  her 
note,  to  be  used  for  that  purpose,  and  it  was  used  accord- 
mgly,  and,  as  assets  of  the  concern,  was  endorsed  over  to 
j  Mars,  on  account  of  the  indebtedness  of  the  firm  to  him. 
When  Mrs.  Franklin  gave  the  note,  her  father-in-law, 
Charles  H.  Franklin,  senior,  assured  her  that  he  would  take 
care  of  it,  but  he  did  not  in  any  wise  regard  it  as  accommo- 
dation paper.  It  is  quite  probable  that  he  expected  that 
the  firm  would  be  able  to  pay  it  out  of  her  husband's 
ts  in  the  business,  but  that  in  no  wise  changed  the 
ter  of  the  paper.  It  was  given  in  payment  of  a  debt 
from  her,  or  from  her  husband,  for  a  boiler  and  tanks 
khed  to  the  **  Gladiator,"  which  belonged  either  to  her 
jio  him.  But  it  is  insisted  by  her  counsel,  that  if  she, 
gave  the  note  for  her  husband's  debt,  she  could  not 
9 
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have  been  lawfully  held  liable  to  pay  it ;  and,  it  is  alleged, 
that  on  that  ground  she  contemplated  appealing  from  the 
judgment  which  was  recovered  against  her  upon  it.  If, 
then,  she  could  not  have  been  compelled  to  pay  the  note, 
she  paid  it  voluntarily.  She  testifies  that  Mars  agreed  with 
her,  that  if  she  would  take  the  mortgage,  he  would  drop 
all  proceedings  on  the  note  and  cancel  the  judgment.  Mars 
says,  narrating  the  circumstances :  "  I  still  held  the  mort' 
gage  which  I  see  here  now,  and  sued  on  the  note  and  recov- 
ered judgment.  Then  they  came  to  me  and  said  if  I  would 
assign  the  mortgage,  they  would  give  me  the  money.  I 
assigned  the  mortgage  to  Mrs.  Franklin  and  got  1^3,500  oi 
$3,600 ;  this  was  only  the  amount  that  was  due  on  the  note 
and  interest  and  expenses."  And  again  he  says  :  **  Whei 
Catharine  A.  Franklin  and  I  settled,  she  paid  me  th 
amount  of  the  note  and  something  more,  and  I  assignc* 
the  bond  and  mortgage." 

She  and  her   husband  say,  in  their  answer,  as  befon 

stated,  that  the  amount  paid  was  $3,275.     If  she  voluntarilj 

paid  the  note  which  she  gave  for  her  husband's  debt  with 

her  own  money,  she  has  no  claim  upon  the  mortgage  given 

by  the  endorsers  of  that  note  to  secure  the  payment  thereo£ 

They  were   sureties   for  her.      But  Charles  H.  Franklin, 

senior,  swears  that  the  mortgage  w-as  not  given  to  secure 

the  note  at  all,  but  other  indebtedness.     The  indebtedness 

to  w^hich  he  thus  refers  had  been  paid  in  full  when  the 

assignment  to  Mrs.  Franklin  was  made.     The  mortgage,  in 

that  case,  had  no  validity  when  it  was  assigned,  for  it  liai 

been  satisfied,  and  it  was  not  in  the  power  of  Mars  to  give 

it  validity  without  the  consent  of  the  mortgagors.     Andrc^^ 

V.  Torrey^  1  McCart  355  ;    Atwater  v.  Underhilly  7  C.  K  Gt- 

599.     Moreover,  I  am  not  satisfied  that  the  debt,  for  the 

payment  of  which  the  note  was  given,  was  not  the  debt  of 

Mrs.  Franklin  herself,  incurred  for  the  improvement  of  her 

separate  property.     The  mortgage  has  no  validity. 

There  will  be  a  decree  in  accordance  w^ith  these  views. 
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John  G.  Symmes,  administrator  de  bonis  non  of  William 

Selover,  deceased, 

V. 

WooDBRiDQE  Stbong  and  Peter  L.  Sutdam. 

1.  That  a  bond  and  mortgage,  made  in  the  name  of  the  husband, 
were  derived  from  the  sale  of  the  separate  estate  of  the  wife,  does  not, 
of  itself,  create  a  trust  in  her  favor. 

2.  Where  the  administrator  of  the  husband  assigned  such  mortgage 
to  the  wife,  without  any  consideration,  it  was  held  to  have  been  a  fraud 
opon  the  estate  of  the  intestate,  and  that,  in  equity,  no  title  passed  to 
her,  and,  consequently,  none  passed  to  her  assignee,  as  against  the 
administrator  de  bonis  non  of  the  intestate. 

3.  But  it  is  valid  as  against  the  estate  of  the  administrator  who 
executed  such  assignment,  and  his  estate  is  first  in  the  order  of  liability 
to  make  compensation  for  it. 

4.  It  is  the  duty  and  policy  of  the  court  to  settle  and  adjust,  in  one 
loit,  all  claims  between  the  parties  in  reference  to  the  subject  matter 
of  the  litigation,  if  possible. 

5.  A  decree  may  be  made  determining  the  rights  of  co-defendants 
in  a  controversy  between  themselves,  in  which  the  complainant  has  no 
interest,  when  the  question  is  properly  brought  before  the  court  by  the 
pleadings  and  proof. 

6.  Where  a  bill  prays  an  answer  without  oath,  such  answer,  although 
not  evidence  for  the  defendants,  is  evidence  against  them. 


Bill  for  relief.     On  final  hearing  on  pleadings  and  proofe. 
Iff.  B.  Giunmere,  for  complainant. 
[    Mr.  James  WUson^  for  defendants^ 

The  Chancellor. 

The  controversy  between  the  parties  is  in  reference  to 

bond  and  mortgage,  given,  in   1866,  by  Elizabeth  Q. 

)well   and   Mary  A.    Bennett  and    her  husband  to 

Selover,  deceased,  late  of  the  county  of  Middlesex, 

rfSJOO  and  interest. 
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Mr.  Selover  died  intestate,  on  the  16th  of  Sept 
1866,  leaving  a  widow  and  two  children.  One  of  th 
is  dead.  On  the  16th  of  October,  1866,  letters  of  a 
tration  on  his  estate  were  issued  to  Andrew  McDow( 
filed  an  inventory  in  which  the  bond  and  mortga^ 
included.  Mr.  McDowell  died  before  completing  the 
istration  of  the  estate,  and,  in  1867,  administration 
non  was  granted  to  Thomas  S.  Stults,  of  Middlesex 
who  died  in  1875.  He  filed  no  inventory,  and  rend 
account  of  his  administration.  After  his  death,  an< 
last  mentioned  year,  administration  de  bonis  non  was  . 
to  the  complainant,  who  filed  an  inventory,  charging 
therein  with  the  bond  and  mortgage  in  question.  It 
that,  in  the  year  1868,  the  widow  applied  to  the  def 
Mr.  Strong,  for  a  loan  of  $600,  on  the  security 
bond  and  mortgage ;  that  then  she  had  not  the  legal 
those  instruments,  or  either  of  them,  but  Mr.  Stroi 
was  acting  for  himself  and  others,  as  executors  of  ] 
Manly,  deceased,  drew  an  assignment,  to  be  execute* 
then  administrator  de  bonis  non^  Mr.  Stults,  assign 
bond  and  mortgage  to  her.  Stults  executed  it  accordii 
the  17th  of  August,  1868,  without  receiving  any  co 
tion  therefor,  although  the  assignment  acknowled 
receipt  of  $3,100  as  consideration.  Mrs.  Selover  the 
on  the  same  day,  assigned  the  bond  and  mortgag 
executors  of  Manly,  as  collateral  security  for  a  loan 
from  them  to  her.  Subsequently,  and  on  the  12th 
uary,  1869,  she  executed  and  delivered  to  Mr.  St 
trustee  of  Peter  L.  Suydam,  an  absolute  assignmeu 
bond  and  mortgage,  for  the  consideration,  as  expr 
the  assignment,  of  $3,277.81. 

The  bill  prays  answer  without  oath.     The  def< 
Strong  and  Suydam,  only  have  answered.     The  only 
sworn  in  the  cause  is  Mrs.  Selover.     She  testifies 
bond  and  mortgage,  though  given  to  secure  purchas< 
on  the  sale,  by  her,  of  her  interest  in  land,  were 
her  husband,  by  her  direction,  as  a  gift  to  him,  and 
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jequently  informed  him  that  she  had  given  them  to  him 
)rdingly.  They  were  executed  on  the  16th  of  March, 
5.  He  died  on  the  16th  of  September,  six  months  after- 
ds.  His  administrator,  Mr.  McDowell,  was  her  brother, 
letters  were  issued  to  him  on  the  16th  of  October,  1866, 
on  that  day  he  filed  his  inventory,  which  included  the 
1  and  mortgage,  therein  appraised  at  the  whole  amount 
be  principal,  and  interest  from  the  date  thereof, 
be  bill  alleges  and  charges  that  the  bond  and  mortgage 
the  property  of  the  estate  of  Mr.  Selover ;  that  the 
jnment  by  Mr.  Stults  (who  was  the  brother-in-law  of 
Selover)  was  without  consideration;  was  a  breach  of 
trust  as  administrator,  and  passed  no  title  thereto  to 
.  Selover,  and  that  the  title  of  Mr.  Strong  is  therefore 
lid  as  against  the  complainant.  It  alleges  that  there 
valid  claims  against  the  estate  of  Mr.  Selover,  which 
5  been  duly  proved  and  presented  to  the  complainant  as 
inistrator,  amounting  to  more  than  $1,200,  besides  large 
ars  of  interest,  which  there  are  no  assets,  except  the 
i  and  mortgage  in  question,  to  pay. 
appears  by  the  answer,  that  when  application  was  made 
Ir.  Strong  for  the  loan  of  $600  on  the  bond  and  mort- 
?  as  collateral  security,  he,  perceiving  that  they  were  in 
r  of  Mr.  Selover,  objected  to  them  on  that  account; 
it  was  then  alleged  by  Mrs.  Selover  that  they  were  in 
her  own  property,  having  been  received  as  security  for 
purchase  money  of  real  property  belonging  to  her,  and 
,  though  in  the  name  of  her  husband,  he  held  them,  in 
,  only  as  trustee  for  her.  She  further  stated  that  the 
linistrators  had  recognized  her  claim,  and  she  assured 
that  Mr.  Stults  would  execute  an  assignment  to  her  in 
iiowledgment  thereof. 

t  farther  appears  by  the  answer,  that  Mr.  Strong  then, 
ker  request,  drew  an  assignment  from  Mr.  Stults,  as 
ifaiistTator,  to  her,  and  gave  it  to  her,  and  it. was  after- 
ii  brought  back  to  him  executed  by  Mr.  Stults  as  admin- 
iar.    While  the  answer  is  not  evidence  in  the  cauae  iot 
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the  defendants,  by  whom  it  is  filed,  it  is  evidence  aga 
them.  It  substantiates  the  fact  that  Mr.  Strong  had  n( 
that  the  assignment  from  Mr.  Stults  was  without  consid 
tion,  and  was,  in  fact,  a  denial  of  the  trust  which  appeare 
the  face  of  the  instruments,  inasmuch  as  they  purporte 
be  the  absolute  property  of  the  estate  of  Mr.  Selover. 

That  the  statement  alleged  to  have  been  made  by  ] 
Selover,  that  neither  of  the  administrators  had  claimed 
bond  and  mortgage,  was  untrue,  could  have  been  pr< 
by  reference  to  the  inventory  of  McDowell  on  the 
of  the  surrogate's  office  of  the  county  of  Middh 
That  the  bond  and  mortgage  were  the  property  of 
estate,  appeared  upon  their  face.  That  they  were  der 
from  the  sale  of  the  separate  estate  of  Mrs.  Selover,  w 
not,  made  as  they  were  in  favor  of  her  husband,  of  it 
create  a  trust  in  her  favor.  The  proof  is  that,  the 
derived  from  that  estate,  they  were  intended  as,  and  uc 
stood  by  Mr.  Selover  to  be,  a  gift  to  him  from  his  y 
Her  right  to  them  as  against  her  husband's  administr) 
is  not  only  not  proved,  but  is  disproved. 

It  is  urged  that  her  testimony  is  not  entitled  to  cr 
because  she  appears  to  have  entirely  forgotten  the  fa 
the  second  assignment  of  the  bond  and  mortgage  by 
and  the  receipt  of  the  checks  which  are  said  to  have 
stituted,  and  which  I  have  no  doubt  did  constitute, 
consideration  therefor.  But,  when  the  instruments  ^ 
shown  to  her,  she  at  once  acknowledged  her  signs 
upon  them.  It  seems  probable  that  she  was  but  1 
acquainted  with  business  matters,  especially  legal  afl 
and  that  the  transactions  with  Mr.  Strong  were  condu 
on  her  behalf  by  Samuel  C.  Applegate,  rather  than  by 
He  was  her  brother-in-law,  and  appears  to  have  been  a 
of  business  in  whom  the  business  community  of  NewBi 
wick  had  full  confidence  at  that  time.  The  loan  of 
was  obtained  for  his  benefit,  and  at,  and  only  at,  his  ur 
solicitation.  She  appears  to  have,  in  fact,  had  no  rea 
tion  of  the  second  transaction.     But  if  her  testimony 
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itricken  out  of  the  cause,  the  case  would  uot  be  changed  in 
iivor  of  Messrs.  Strong  and  Suydam.  The  assignment  by 
5tult8  to  Mrs.  Selover  was  a  fraud  upon  the  estate  of  his 
nt€8tate,  and  the  answer  admits  notice  of  its  character,  that 
t  was  without  consideration.  In  equity  no  title  passed  by 
t,  and,  of  course,  none  passed  by  the  assignment  to  Mr. 
Strong,  as  against  the  representative  of  the  estate  of  Mr. 
Selover.  But  it  is  valid  as  against  Stults's  estate.  It  is  the 
iuty  and  policy  of  the  court  to  settle  and  adjust  all  claims 
between  the  parties,  in  reference  to  the  subject  matter  of 
the  litigation,  in  one  suit,  if  possible,  {Shannon  v.  MerseliSj 
&r.  413,)  and  a  decree  may  be  made  determining  the  rights 
of  co-defendants  in  a  controversy  between  themselves,  in 
which  the  complainant  has  no  interest,  when  the  question 
is  brought  before  the  court  by  the  pleadings  and  proofs. 
Vanderveer  v.  Holcomb,  2  C  E.  Gr.  547. 

In  this  case  it  is  the  duty  of  the  court  to  do  justice,  as 
i^etween  the  estate  of  Stults  and  Messrs.  Strong  and  Suy- 
dam, in  reference  to  the  subject  matter  of  the  litigation,  by 
'0  framing  the  decree,  by  establishing  the  order  of  liabil- 
ty  between  these  parties  in  compensating  the  estate  of 
Selover  for  the  bond  and  mortgage,  as  to  render  unneces- 
sary another  suit  by  Messrs.  Strong  and  Suydam  against 
Stults's  estate  for  indemnity,  and  also  to  provide  for  indem- 
nity to  them  out  of  Mrs.  Selover's  interest  in  the  bond  and 
iiortgage. 

The  bill  prays,  among  other  things,  that  the  defendants, 
^rsome  of  them,  may  be  decreed  to  account  for,  and  to  pay  to 
the  complainant,  the  principal  and  interest  secured  by  the 
l^ond  and  mortgage.  The  administrator  of  Stults,  and  Mr. 
Strong,  will  be  required  to  make  compensation  to  the  estate 
of  Selover,  and  the  injunction  will  be  retained  until  that 
8hall  have  been  done.  The  estate  of  Stults  is  first  in  the 
^fder  of  liability.  It  appears  that  there  will  probably  be  a 
'Qrplus  of  the  proceeds  for  distribution,  after  paying  the 
'ebts  and  expenses  of  settling  the  estate.  Of  this  surplus, 
Jrs.  Selover  will  be  by  law  entitled  to  one-half,  as  widow 
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and  one  of  the  next  of  kin  of  her  infant  child,  who  died 
after  the  death  of  Mr.  Selover.  The  surviving  child  wiD 
be  entitled  to  the  other  half.  The  widow  received,  from 
Mr.  Strong  as  trustee,  at  the  delivery  of  the  last  assignment, 
the  full  amount  of  the  principal  and  interest  of  the  bond 
and  mortgage. 

The  estate  will  he  settled  under  the  direction  of  this  court, 
and  the  distribution  of  the  surplus  will  be  made  here.  On 
such  distribution,  the  amount  to  which  by  law  she  woold 
be  entitled,  will  be  disposed  of  to  indemnify,  as  far  as  it  will 
go,  for  the  payment  to  be  made  under  the  decree  to  be 
made  upon  this  decision. 


Joseph  Ratzer  and  others 

V, 

John  Ratzer,  senior,  and  others. 

1.  A  partnership  decreed  to  have  existed  between  three  brothOT8,il 
past  their  majority,  in  a  business  carried  on  by  them  in  the  name  of 
R.  Brothers,  but  claimed  by  their  father  and  one  of  the  brothers  l» 
have  been,  notwithstanding  the  firm  name,  the  business  of  the  fath* 
alone.  The  father  and  the  last  mentioned  brother  insisted  thatth* 
complainants  worked  for  their  father  in  the  business,  in  consideratkiii 
of  their  support  and  pocket  money  alone,  and  under  a  sort  of  fuaSj 
arrangement. 

2.  In  the  absence  of  any  agreement  as  to  the  interests  of  the  put* 
ners,  a  partnership  is  presumed  to  have  been  carried  on  for  the  joW 
interest  of  the  partners,  and  eacli  is  entitled  to  an  equal  share  of  tlift 
profits  with  the  others.  So,  too,  the  fact  that  the  business  is  carrirf 
on  in  the  names  of  the  persons  by  whom  it  is  conducted,  raises  tbe 
presumption  that  it  is  their  business. 


Bill  for  relief.     On  final  hearing  on  pleadings  and  proofe 
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\fr.  C.  B.  Harvey  and  Mr.  B.  Gilchrist^  for  complainants. 
\[r.  J.  B.  Vredenburghy  for  defendants. 

?HE  Chancellor. 

.^he  bill  is  filed  by  Joseph  Ratzer  and  John  Ratzer, 
ior,  against  their  father  and  mother  and  their  brother 
ix.  It  prays  a  dissolution  of  an  alleged  co-partnership 
ween  the  complainants  and  their  brother,  in  the  business 
teaming,  and  selling  brewers'  grains,  and  in  quarrying, 
I  an  account  from  their  father  and  mother  for  moneys 
ged  to  have  been  received  by  them  in  trust  from  the 
nings  of  the  complainants  and  the  proceeds  of  the  busi- 
s.  The  testimony,  which  consists  mainly  of  the  deposi- 
ts of  the  parties,  is  extremely  voluminous.  I  do  not 
m  it  necessary,  however,  to  refer  to  its  details  at  any 
at  length. 

t  appears  that  the  complainant,  Joseph  Ratzer,  from  the 
e  he  attained  his  majority  (in  or  about  1860)  up  to 
member,  1865,  labored  as  a  mechanic,  at  good  wages, 
ly  from  his  father's  house,  and  delivered  over  to  his 
ther,  from  time  to  time,  to  be  kept  for  him,  the  surplus 
lis  earnings  over  the  amount  expended  by  him  for  his 
ntenance,  and  a  small  amount  of  pocket  money ;  that  at 
last  mentioned  date  he  proposed  to  go  to  Delaware,  but 
I  urged  by  his  parents  to  stay  in  Paterson,  where  they 
d,  and  work  at  the  business  of  carting,  which,  on  their 
suasion,  he  consented  to  do,  and,  having  procured  the 
essary  horses,  wagons  and  harness,  he  entered  upon  the 
iness.  In  1866,  his  brother  Felix,  who  had  come  to 
i\'  Jersey  from  Chicago,  joined  him  in  the  business,  and 
Hay,  1867,  their  brother  John,  who  then  lived  with  his 
ler,  entered  into  it  with  them.  The  association  of  the 
ie  brothers  in  the  business  continued  until  the  9th  of 
^ust,  1874,  when  a  rupture  and  dissolution  of  the  associa- 
1  occurred  through  the  refusal  of  Felix  and  the  parents 
ome  to  any  settlement  with  the  complainants  in  respect 
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to  the  property  which  had  been  acquired  in  the  business. 
A  large  part  of  the  moneys  received  from  the  business  was 
delivered  over  to  the  mother,  who  deposited  it  in  the 
savings  bank ;  sometimes  in  her  own  name,  and  sometimes 
in  that  of  her  husband.  With  the  money  so  deposited,  real 
estate  was  purchased,  the  title  to  which  was  taken  iu  the 
name  of  the  father,  and  other  investments  were  made  in  his 
name.  With  part  of  the  money,  some  land  was  bought  in 
the  name  of  Felix.  The  defendants  allege  that  the  business 
in  which  the  sons  were  so  engaged,  from  1865  to  1874  was, 
with  the  exception  of  one  or  two  years,  when  it  was,  as  they 
allege,  carried  on  by  the  father  and  Felix,  the  business  of 
the  father  alone.  That  Joseph  delivered  over  to  his  mother 
his  surplus  earnings  while  he  worked  on  his  own  account 
as  a  mechanic,  is  not  denied,  but  it  is  denied  that  they 
were,  in  the  aggregate,  of  so  large  amount  as  he  claims 
($1,200  to  $1,400),  and  it  is  alleged  that  he,  from  time  to 
time,  received  from  her  so  much  of  the  money  as  he  called 
for.  Not  only  is  the  trust,  as  to  this  money,  absolutely 
denied,  but  the  mother  claims  that  it  was  bestowed  upon 
her  as  a  gift.  It  is  not  denied  that  the  profits  of  the  busi- 
ness carried  on  by  the  three  brothers,  up  to  August,  1874, 
went  into  the  hands  of  their  father  and  mother,  except 
$1,000,  said  to  have  been  paid  to  Felix,  on  the  dissolution  of 
the  alleged  partnership  between  him  and  his  father,  and  so 
much  as,  after  the  rupture,  John  Ratzer,  junior,  collected 
and  did  not  account  for,  and  the  amount  received  by  each 
of  the  sons,  for  support  and  pocket  money.  In  1866,  the 
father  was  accidentally  introduced  to  a  very  profitable 
business,  buying  "grains"  from  the  brewers,  and  retailing 
them  to  the  farmers  for  feed  for  cows.  After  conducting  it 
for  a  very  short  time  as  agent  for  the  person  (a  Mr.  Wig- 
gers)  through  whom  he  became  acquainted  with  it,  and 
who  obtained  the  grains  from  the  breweries,  he  made 
arrangements  to  obtain  them  himself,  and  thenceforward 
the  entire  business  was  carried  on  in  the  name  of  J.  k  f* 
Ratzer,  until  1868,  from  which  time,  until   August  9th, 
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[j  it  was  conducted  in  the  name  of  Ratzer  Brothers.  In 
),  a  farm  of  forty-two  and  one-half  acres,  at  Preakness, 
'assaic  county,  was  bought  with  the  profits  of  the  busi- 
,  and  the  title  taken  by  the  father.  Soon  afterwards, 
three  sons  added  to  their  business  that  of  quarrying, 
}h  they  conducted  on  that  land,  under  the  same  firm 
e  of  Ratzer  Brothers.    All  the  proceeds  of  this  business, 

the  expenses,  were  handed  over  to,  and  retained  by, 
r  father  and  mother.  That  the  three  sons  worked 
ther  from  the  beginning  of  their  association  to  August 

1874,  is  admitted.  That  the  complainants  received 
of  the  business  but  little  more  than  their  support,  is 
lenied.  That  the  business  of  buying  and  selling  grains 
exceedingly  profitable,  and  that  the  father  and  mother 
ived,  with  the  exceptions  before  mentioned,  all  the 
ts,  and  still  hold  them,  and  refuse  to  account  to  the 
plainants  for  any  part  of  them,  is  also  admitted.  The 
idants  insist,  as  before  stated,  that  the  business,  from 
beginning,  with  the  exception  of  the  period  covered  by 
alleged  partnership  between  the  father  and  Felix, 
nged  wholly  to  the  father,  and  that  the  sons  worked  in 
)r  him  as  workmen  merely,  without  compensation, 
pt  support  and  pocket  money.  There  is  no  proof  that 
agreement  or  understanding  existed  that  the  sons,  who 
5  past  their  majority,  were  to  give  to  their  parents  their 
ings,  and  their  profits  of  the  business,  or  any  part  of 
Q.  Indeed,  the  evidence  is  to  the  contrary.  Not  only 
he  complainants  swear  that  there  was  no  such  agree- 
it,  and  that  their  earnings  and  their  shares  of  the  profits 
lie  business  were  to  be  accounted  for  to  them,  but  it 
nra  that  the  rupture  between  the  parties  was  occasioned 
the  demand  of  the  complainants  for  their  shares  of  the 
III  and  their  earnings.  Besides,  it  appears  satisfactorily 
kfl^  mother  admitted  the  trust  on  which  the  money 

fid,  for  she  was  solicitous  to  keep  some  of  her  pur- 
fifom  Joseph's  knowledge,  because,  as  she  said,  he 
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would  not  approve  of  the  expenditure,  and,  as  she  expressed 
it,  "  would  want  his  money,  and  clear  out." 

It  also  appears,  that  when  Felix  received  from  his  &tber 
$1,000,  with  which  to  buy  furniture  for  his  house,  Joseph, 
as  Felix  said,  complained  of  it.  The  business  was  at  first 
carried  on  by  Joseph  and  Felix  (who  were  both  of  age,  and 
both  capable  of  transacting  it),  under  the  firm  of  J.  4  F. 
Ratzer.  Though  Felix,  and  his  father  and  mother,  allege 
that  the  firm  of  J.  &  F.  Ratzer  was  composed  of  the  fether 
and  Felix,  yet  the  evidence  of  such  an  arrangement  is  veiy 
indistinct  and  unsatisfactory.  Even  Felix  himself  testifies 
on  the  subject  in  such  a  way  as  to  cast  discredit  upon  hii 
testimony.  He  says,  when  questioned  on  the  subject  of  the 
arrangement  under  which  the  alleged  partnership  sub- 
sisted :  "  I  made  the  arrangement  with  my  father  to  go  in 
partnership  with  him  as  an  equal  partner,  I  think."  §. 
"  Why  do  you  say,  you  '  think  '  ?  "  A.  "  That  is  the  best  of 
my  recollection."  Q.  "  You  don't  know,  then,  now, 
whether  you  went  in  as  an  equal  partner  or  not  ?"  A.  "To 
the'best  of  my  recollection,  I  did."  On  the  question  being 
repeated,  he  says  :  "  To  the  best  of  my  memory,  I  did  go 
into  the  partnership  equally  with  my  father."  Q.  "Is your 
memory  not  clear  and  distinct  on  that  point ?"  A.  "Yes, 
sir;  I  think  it  is."  Q.  "Why  do  you  say  you  'think,' 
then,  again  ?"  A,  "  Because,  to  the  best  of  my  recollee- 
tion,  I  did  go  into  partnership  with  him  (with  my  fether)  it 
the  time  I  specified  ;  in  fact,  I  know  I  did."  Q.  "  And  do 
you  know  the  terms  now  ?"  A.  "  To  the  best  of  my  recol- 
lection, I  was  to  have  one-half  of  the  profits."  He  fiirthcf 
says  that  his  father  was  dissatisfied  with  him  when  the 
partnership  ended,  and  was  unwilling  to  continue  the 
arrangement,  because  of  the  inequality,  inasmuch  as  h» 
father  received,  in  consideration  of  his  own  services  and 
those  of  the  complainants,  only  one-half  of  the  profits 
while  Felix  received  one-half  for  his  services  alone.  He  i 
further  says  his  father  and  he  had  a  settlement  at  the  disso- 
lution of  the  partnership,  and  that  there  was  a  little  over 
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)  due  him.  He  says  he  went  into  partnership  with 
ther  late  in  the  fall  of  1867,  and  continued  in  it  till 
a  the  spring  of  1869. 

w,  his  father  testifies  that  that  partnership  began  in 
1868,  and  continued  about  one  year ;  that  the  profits 
about  $2,500,  or  $2,600,  and  that  the  reason  they  dis- 
l  the  partnership  was,  that  Felix  was  satisfied  with 
he  gave  him  when  they  settled,  which,  according  to 
ither's  statement,  was  $1,000.  It  appears,  however, 
instead  of  paying  that  money  to  Felix,  his  father 
ited  it  in  a  savings  bank  in  his  own  name.  Again,  he 
that  the  reason  of  the  dissolution  was,  that  Felix 
ted  it  so ;  that  he  said  he  would  work  for  him  like 
.her  boys,  and  would  be  satisfied  if  he  got  only  what 
eded  for  his  family."  So,  that,  according  to  the  testi- 
of  the  father,  Felix  voluntarily  abandoned  a  right  to 
Uf  of  the  profits,  singularly,  and  with  remarkable  self- 
nation,  preferring  to  accept  for  his  services,  out  of  this 
profitable  business,  a  mere  support  for  himself  and  his 
i\  instead  of  such  support  and  one-half  of  the  profits ; 
appears  by  the  testimony  of  the  father,  that  during 
irtnership  Felix's  family  was  supported  by  the  former. 
i\'idence  of  the  alleged  partnership  between  Felix  and 
ther  is  by  no  means  satisfactory.  That  the  latter  took 
part  in  the  business,  however,  is  apparent.  Soon  after 
entered  into  the  business,  the  firm  name  of  Eatzer 
lers  was  adopted.  It  is  true,  Felix  testifies  that  it  was 
Qtil  1870  that  that  name  was  used,  bi^t  it  appears  from 
Garry's  testimony  that  they  did  business  under  it  in 
or  1868 ;  and  Oscar  D.  Wickham  testifies  that  he  had 
tract  with  the  firm  in  1868  or  1869,  and  that,  though 
s  known  them  since  the  former  year,  he  never  knew 
cept  as  the  firm  of  Ratzer  Brothers.  From  the 
,  it  is,  to  say  the  least  of  it,  quite  as  probable  that  in 
ijgiiining,  when  only  Joseph  and  Felix  were  associated 
lior^  the  firm  name  of  J.  &  F.  Ratzer  was  composed  of 
as  that  it  was  composed  of  the  names  of  their 
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father  and  Felix.  And  when  John  entered  into  the  cod 
the  firm  name  would,  if  the  firm  was  composed  of  the 
brothers,  naturally  have  become  Ratzer  Brothers.  I 
and  his  father  and  mother,  all  testify  that  the  busines 
the  father's  at  the  time  when  the  latter  name  was  ado 
and  that  it  continued  to  be  his  from  thence  forward.  1 
is  proof  that  business  cards,  in  the  name  of  Ratzer  Brot 
were  issued  by  those  who  conducted  the  business  as  la 
1873.  The  answer  states  that  "  the  issuing  of  cards  i 
name  of  Ratzer  Brothers  was  the  work  of  the  complai 
John,  who  issued  them  without  authority  from  his  fi 
and  Felix,  but  that  they  afterwards  acquiesced  thereii 
the  reason  suggested  by  him,  that  there  being  great 
petition,  the  business  would  have  a  greater  prospect  of 
cess  if  it  were  supposed  to  be  conducted  by  a  firm  of  se 
persons,  than  if  known  to  be  conducted  by  one  p 
only."  The  proof,  however,  is,  not  that  John  issuei 
cards,  but  that  Felix  himself  got  them  printed.  Ther 
be  no  doubt  that  the  change  of  the  name  under  whicl 
business  was  conducted  was  deliberately  made,  witl 
knowledge  thereof  on  the  part  of  both  Felix  and  his  fi 
It  appears  that  the  harness  was  conspicuously  marked 
the  name  of  Ratzer  Brothers,  when  the  name  was  ado 
which  was  in  1867  or  1868,  and  that  afterwards  the 
ncss  was  conducted  in  that  name  until  August,  1874 ; 
also,  that  in  1873,  thousands  of  cards,  bearing  that  b 
and  advertising  the  business  of  the  firm,  were  distrib 
The  testimony  of  Oscar  D.  Wickham  is  not  only  evi(] 
of  the  early  use  of  the  firm  name  of  Ratzer  Brothers 
also  that  after  the  formation  of  that  firm,  the  father  ha 
interest  in  the  business.  He  says  that  he  and  his  par 
bavins:  a  contract  with  Ratzer  Brothers  for  the  delive: 
grains  by  the  latter  to  them,  he  went  to  Paterson  t< 
about  it — to  see  who  owned  the  grains — and  the  father 
him  that  neither  one  of  the  boys  was  there;  that  he, 
witness)  would  have  to  see  some  of  the  boys,  as  they  oi 
the  grain  business ;  that  after  that  he  saw  Felix,  at  Pate 
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at  his  father's  house ;  that  Felix  said  that  he  expected  to 
fulfill  the  contract  which  the  witness  and  his  partner  held, 
And  he  did  so ;  that  after  that  he  called  again  on  Felix,  to 
•ee  if  he  could  get  more  grains  than  the  contract  called  for, 
and  that  Felix  then  introduced  him  to  his  brothers,  Joseph 
and  Jolm,  as  partners  in  the  grains  trade.     He  says  that  he 
lud  heard  that  John  Ratzer,  senior,  was  in  the  grains  trade, 
lut  the  old  man  denied  it ;  that  Felix  told  him  his  brothers 
were  partners  in  the  grains  trade,  and  that  his  father  had 
nothing  to  do  with  it,  only  to  sell  the  grains  that  they  sent 
Idm  to  sell ;  and  he  further  testifies  that  the  old  man  told 
him  he  must  see  the  boys  to  get  more  grains;  that  they 
owned  the  business.     In  August,  1874,  Felix,  substantially 
denying  his  father's  right  to  participate  in  the  conduct  of 
;4be  business,  wrote  to  John  that  the  bargains  made  by 
^eir  father  therein  were  not  to  be  recognized.     That  the 
of  Ratzer  Brothers,  composed  of  the  complainants  and 
i*elix,  carried  on  the  business  of  quarrying,  is  proved.     It 
also  proved,  it  may  be  remarked,  that  in  1873,  the  com- 
dnant,   John    Ratzer,  junior,   entered    into   a   valuable 
itract,  in  his  own  name,  for  carting,  with  a  corporation  in 
^rson,  and  the  proceeds  thereof,  nearly  $1,000,  went  into 
busiiiess  of  Ratzer  Brothers.     Since  the  rupture,  the 
liness  has  been  carried  on  by  Felix,  in  his  own  name, 
mgh  he  and  his  father  both  say  it  belongs  entirely  to  the 
sr,  and  Felix  professes  to  have  no  interest  in  it,  except 
a  manager,  and  to  be  entitled  to  no  compensation,  except 
maintenance,  and  whatever  else  his  father  sees  fit  to 
|jve  him.      The  firm  of  Ratzer  Brothers  brought  suit  for  a 
(grains  sold  in   1872)  in   New  York,  and  Felix,  in 
lavember,  1874,  swore  before  the  referee,  that  the  firm 
compoBed  of  himself,  and  Joseph  and  John.      His 
jr,  when  called  upon,  in  1874,  to  endorse  a  note  which 
complainants  and  Felix  had  signed,  for  a  partnership 
dae  from  Ratzer  Brothers,  refused  to  endorse  it. 
complainants,  in  August,  1874,  asked  for  a  settle- 
Ibr  their  share  of  the  property  which  was  the  re&\\\t 
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of  the  business  of  their  firm,  and  their  request  was  denied; 
their  father  claiming  to  be  the  absolute  owner  of  all  the 
property  which  he  had  purchased  with  the  profits  of  the 
business  of  their  firm.  They  and  Felix  worked  together  in 
a  successful  business  for  over  seven  years.  It  was  conducted 
in  his  and  their  names.  In  the  absence  of  any  agreement, 
it  would,  under  the  circumstances,  be  presumed  to  have 
been  so  conducted  for  their  joint  interest,  as  partners,  and 
they  would  be  held  to  be  entitled  to  equal  shares  of  the 
profits.  They  were  liable  for  its  debts.  The  presumption, 
from  the  fact  that  it  was  carried  on  by  them  in  their  own 
names,  is  that  it  was  their  business.  There  is  no  evidence 
that  any  money  of  their  father's  was  employed  in  it.  The 
horses,  wagons,  &c.,  used  in  the  business,  were  their  pr(^ 
erty.  They  are  entitled  to  relief.  There  will  be  a  decree 
that  the  partnership  business  done  by  the  complainants  and 
Felix,  from  the  spring  of  1867  to  the  9th  of  August,  1874, 
was  the  business  of  the  complainants  and  Felix,  and  thai 
their  father  had  no  interest  therein;  that  the  business  of] 
buying  and  selling  grains  done  prior  to  that  time,  was  done 
for  the  joint  account  of  Joseph  and  Felix  and  their  father; 
that  the  teaming  business  done  prior  to  the  commencement 
of  the  business  of  the  firm  of  Ratzer  Brothers,  was  the 
business  of  Joseph  and  Felix,  and  that  their  father  had  no 
interest  therein,  and  there  will  be  an  account  accordingly.  | 
Mary  Ann  Ratzer  will  be  decreed  to  account  to  the  coffl- 
plainants  for  the  money  received  by  her  from  them  respect; 
ively.  John  Ratzer,  senior,  will  be  decreed  to  account  t» 
them  respectively  for,  and  to  hold  accordingly  in  trust  fe 
them,  their  respective  shares  of  the  property  in  his  hands, 
bought  with  money  in  which  they  had  an  interest,  and  to 
account  for,  and  to  hold  in  trust  for  them,  their  respediTft 
shares  of  the  investments  of  money  in  which  they  had  i 
interest.  Felix  will  be  ordered  to  account  for,  and  to  hold' 
in  trust  for  them,  their  shares  of  the  property  in  his  handij 
bought  with  the  partnership  money.  On  the  other  hand,' 
they  will  be  required  to  account  to  their  fisither  for  thw 


1  Stew.]  FEBRUARY  TERM,  1877.  145 


Camden  Horse-Railroad  Co.  v.  Citizens  Coach  Co. 

board  and  lodging,  and  to  account  for  moneys  received  by 
them,  from  their  father  and  mother,  since  their  majority. 
In  the  account,  they  will  respectively  be  required  to 
account,  of  course,  for  any  partnership  moneys  received  by 
them  directly. 


The  Cambkn  Horse-Railroad  Company 

V. 

The  Citizens  Coach  Company. 

The  public  right  to  use  a  horse-railroad  track  in  the  streets  of  a  city 
for  Tehicles,  incidentally  in  traveling  through  the  streets,  does  not 
ntthorize  a  transportation  company  to  use  it  in  competition  with  the 
faikt)ad  company. 

Bill  for  injunction.     On  order  to  show  cause. 
Mr.  D,  J.  Pancoasty  for  complainants. 

Mr,  A.  C.  Scovely  for  defendants. 

The  Chancellor. 

The  complainants  were  incorporated  by  act  of  the  legis- 

e,  approved  March  26th,  1866,  (P.  L.  1866,  p.  640.) 

\j  their  charter  they  were  empowered  to  construct,  use, 

irate  and  maintain  a  horse-railroad,  with  the  necessary 

loute  through  and  along  certain  streets  of  the  city  of 


r JloTB. — ^That  another  horse-railroad  company  has  the  right  to  use  such 
'    ~    l^  the  authority  of  the  legislature,  see  Metropolitan  B.  JR.  Co,  v. 
i,  JL  Co.j  12  Alien  262.  Common  vehicles  may  be  used  on  a  horse- 
track,  when  not  occupied  by  the  cars ;  the  company's  exclu- 
light  only  exists  while  its  cars  are  passing.     J.  C,  <r  B.  R,  Co,  v. 
'v^H.  R.  a>.,  5  C.  E.  Or.  61,  71 ;  Heegan  v.  Eighth  Ave.  R.  R,  Co.,  15 
180;  WUbnmd  ▼.  IXffhth  Ave.  R.  It.  Co.,  3  Bosw.  314:  Barker  v. 
'herILB.Ch^4  2Wy  274;  Jaihov.G.d:  C.  R.  R.  Co.,  4  PhOa. 
BOf  pedeBtrifttiB  may  use -such  track  in  the  same  manner  as 

10 
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Camden,  and  to  demand  and  receive  compensation  for  the 
transportation  of  passengers  and  property  thereon.  By  a 
supplement  passed  in  1868,  (P.  L.  1868,  p.  638,)  the  fran- 
chise was  extended  to  certain  other  streets  in  the  dty. 
Subsequently,  and  in  1875,  the  defendants  became  incorpo- 
rated under  the  provisions  of  the  "  act  concerning  corpora- 
tions," for  the  purpose  of  carrying  passengers,  goods  and 
merchandise,  in  coaches,  in  and  about  the  city  of  Camden, 
for  compensation,  and  from  about  the  time  when  they 
were  incorporated  they  have  been  conducting  that  business 
in  Camden  accordingly. 

The  complainants'  bill  is  filed  to  restrain  them  from  using 
the  complainants'  railroad  track  with  their  coaches,  in  the 
pursuit  of  their  business  of  carrying  passengers  for  hire  in 
and  about  the  city.  The  defendants,  by  their  answer,  while 
they  deny  that  they  have  used  the  track  to  the  prejudice  of 
the  use  thereof  by  the  complainants,  insist  that  they  have 
the  right  to  drive  their  coaches,  in  pursuit  of  their  business, 
upon  the  rails  of  the  complainants'  railroad  when  they  are 
not  occupied  by  the  complainants.  Though  the  railroad 
track  is,  by  the  charter,  required  to  be  of  the  breadth  of  the 
wagon  track  established  by  law,  and  to  be,  in  all  crises, 
level  with  the  surface  or  face  of  the  street  on  which  it  is 
laid ;  and  although  the  general  public  have  a  right  to  use 
the  track  for  passage  thereon  with  vehicles,  when  not 
occupied  by  the  complainants,  that  right  does  not  extend, 
and  could  not  reasonably  be  extended,  to  the  defendants, 
as  carriers  of  passengers  or  property,  in  competition  vith 
the  complainants.  If  it  were,  it  would  obviously  render  the 
complainants'  franchise  of  but  little,  if  any,  value.    The 


any  other  part  of  an  ordinary  highway.  Shea  v.  Portrero  R.  R.  Cb.,44 
CaL  414  J  Unger  v.  F&rty-seeond  St,  II.  Jt,  Co,,  51  N,  Y.  497 ;  and  see  8lm 
V.  Sixth  Ave.  Ji,  R.  Co.,  02  N.  Y.  180.  As  to  the  liability  of  a  traveler  j 
or  driver  who,  going  in  advance  of  a  car,  refuses  to  turn  out  of  tke  | 
track  when  recjuested,  see  Commonwealth  v.  Temple,  7  (rroy  69;  Addpk^*  | 
Central  Park  R.  R.  Co.,  1  Jones  d:  Spencer  (N.  I.)  186.  As  to  a  tempo-  1 
rary  obstruction  while  unloading  a  wagon  standing  across  the  trackt 
see  State  v.  Foley,  31  Iowa  527. — Kep. 


Bw.]  FEBRUARY  TERM,  1877.  147 


Johns  V.  Norris. 


ndants,  a  competing  transportation  company,  would,  in 
,  be  enabled,  without  cost,  to  reap  all  the  advantages  of 
railroad  laid  and  maintained  at  the  expense  of  the  com- 
aants.  A  right  to  use  the  track  for  the  purpose  of 
petition  with  the  railroad  company,  differs  essentially 
I  the  incidental  right  to  use  it  in  traveling  through  the 
3t.  Brooklyn  Cm,  R.  Co.  v.  Brooklyn  City  B.  Co.,  32 
i.  358 ;  Jersey  City  and  Bergen  B.  Co.  v.  Jersey  City  and 
oken  H.  B.  Cb.,  6  C.  E.  Gr.  61 ;  Bar.  and  Del.  Bay  B. 
7,  Del.  and  Bar.  Can.  Co.,  S  C.  E.  Gr.  546.  The  rail- 
company  should  be  protected  against  the  interference 
their  rights  of  which  they  complain, 
le  order  to  show  cause  will  be  made  absolute. 


Hiram  C.  Johns  and  wife,  and  others, 

V. 

John  D.  Norris  and  Brainard  T.  Norris. 

h,  decree  of  the  court  of  errors  and  appeals  was  as  follows :  S.  J. 
e  entitled  to  redeem  the  *  *  property  upon  paying  the  amount 
ich  it  was  sold  at  sheriff's  sale,  with  interest.  *  *  *  The  case 
d  be  remitted  to  the  court  below,  that  an  account  may  be  taken 
r  the  direction  of  the  chancellor^  and  S.  J.  permitted  to  redeem 
nitable  terms.  Heid,  that  the  court  of  errors  and  appeals  did  not 
1  to  limit  the  terms,  but  to  leave  it  to  this  court  to  add  such 
terms  as  it  should  deem  equitable. 

ilThere,  under  an  agreement  between  the  widow  and  adminis- 
',  he  had  purchased  the  intestate's  property  at  a  foreclosure  sale, 
he  daughter  of  the  intestate  was  permitted  to  redeem,  the  admin- 
it's  grantee,  who  had  purchased  with  notice,  was  allowed  for 
my  repairs. 

Ubo,  where  the  building  was  afterwards  partly  burnt,  and  such 
Mliebuilt  it  (there  was  no  insurance  thereon),  he  was  allowed  the 
fMlmilding. 

ig^ww  not  allowed  the  balance  of  a  mortgage  held  on  another 
j|||^  wliich  the  administrator  had  abo  purchased  under  the  same 
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agreement)  the  mortgage  having  been  only  partly  paid  by  the  applicir 
tion  of  the  money  for  which  the  property  sold  on  foreclosure  of  the 
mortgage. 

5.  The  grantee  in  this  case  held  to  account  for  the  rent  of  the  prcffl* 
ises  from  the  time  when  it  was  bought  at  sheriff's  sale;  but  if  the 
widow  had  the  use  of  the  property  for  the  support  of  herself  uA 
daughter,  the  grantee  not  to  be  charged  with  rent  during  the  time  she 
so  had  it. 


Motion  to  settle  decree. 

Mr.  J.  B.  Vredenburghy  for  complainants. 

Mr,  S.  B.  Ramomy  for  defendants. 

The  Chancellor. 

The  defendunta  insist  that  the  decree  to  be  made  in  this 
court  in  this  suit,  in  pursuance  of  the  decree  of  the  court  of 
errors  and  api)eal8,  should  not  direct  an  account  of  rents  of 
the  Green  street  property  to  be  made  by  the  defendant, 
John  D.  Norris,  because,  up  to  the  time  of  filing  the  bill, 
May  11th,  1867,  the  property  was  occupied  by  Mrs.  More- 
house ;  and  that  it  should  not  authorize  an  account  of  rents 
after  the  commencement  of  this  suit ;  that  it  should  provide 
that  John  1).  Norris  be  allowed  for  additions  made  to,  and 
a  new  roof  put  on,  the  building  on  that  property,  by  Noih 
Norris,  while  he  hold  the  title,  which  was  from  Novembef 
19th,  1857,  to  1864  or  1865,  when  he  conveyed  it  to  liis 
brother,  John  D.  Norris,  and  the  expenditure  of  John  R 
Norris  in  rebuilding  the  building  after  it  was  partially 
burnt  down,  in  the  winter  of  1868-9;  that  it  should  not 
provide  that  semi-annual  rests  be  made,  as  the  complainants 
propose,  in  the  computation  of  the  interest  on  the  rents;  ofi 
if  it  does,  that  it  should  direct  that  the  like  rests  be  made 
in  the  calculation  of  the  interest  in  the  account  of  thi 
amount  to  be  allowed  to  John  D.  Norris,  for  the  money  to 
be  paid  to  him,  in  redemption  of  the  property,  and  that  il 
ishould  direct  that  John  D.  Norris  be  allowed,  in  additiol 
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to  the  money  paid  for  the  property  at  the  sherifl^'s  sale,  and 
mterest  thereon,  the  balance  due  him,  with  interest,  on  his 
mortgage  on  the  York  street  property,  which  was  only 
partially  paid  off  by  the  application  thereto  of  the  purchase 
money  of  that  property  at  sheriff's  sale  under  foreclosure, 
and  the  dividend  received  by  him   from  the   Morehouse 
estate.    The  court  of  errors  and  appeals,  by  their  opinion, 
say:  "Theresa  Johns  will  be  entitled  to  redeem  the  Green 
street  property  upon  paying  the  amount  at  which  it  was 
sold  at  sheriffs  sale,  with  interest.     Since  the  conveyance 
of  the  Grove  street  lot  to  Brainard,  he  has  expended  con- 
siderable sums  in  the  erection  of  buildings  and  in  making 
permanent  improvements  upon  it.     The  delay  of  the  com- 
plainants in  prosecuting  their  remedy,  may  have  induced 
lim  to  believe  that  they  did  not  intend  to  avail  themselves 
of  their  equitable  right  to  redeem,  and,  under  these  circum- 
stances, it  would  be  just  to  give  him  a  fair  and  reasonable 
allowance  for  his  improvements  to  the  freehold.     The  case 
should  be  remitted  to  the  court  below,  that  an  account  may 
W  taken  under  the  direction  of  the  chancellor,  and  Theresa 
I)ennitted  to  redeem  on  equitable  terms."    Johns  v.  Norris, 
12  a  E.  Gr.  486. 

Although  the  language  of  the  opinion,  as  to  the  terms  on 
which  Theresa  is  to  be  permitted  to  redeem  the  Green 
Wreet  property,  is  unequivocal,  and,  if  the  first  of  the  above 
quoted  sentences  be  considered  alone,  it  would  appear  that 
they  are  merely  the  payment  of  the  money  paid  by  Noah 
Korris  for  the  property  when  he  purchased  it  at  sheriff's 
■ale,  with  interest,  yet  the  court  did  not,  in  my  opinion, 
btend  so  to  limit  them,  but  meant,  as  appears  by  the  last 
of  the  above  quoted  sentences,  to  leave  it  to  this  court  to 
idd  each  other  terms  as  it  should  deem  equitable.  Surely, 
it  would  not  be  just  to  give  to  her  the  benefit  of  the  per- 
maoent  improvements  made  to  the  property  by  Noah  Norris 
and  John  D.  Norris,  while  holding  the  latter  to  a  strict 
•eeoant  for  the  rents.  There  is  no  more  reason  for  denying 
to  John  D.  Noma  the  benefit  of  improvements  made  \>y 
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him  to  the  freehold,  than  there  is  for  denying  it  to  Braii 
T.  Norris.  Equitably,  John  D.  Norris  should  be  alio 
for  the  addition  put  to  the  building  by  which  it  was  ra 
two  stories,  and  for  the  new  roof  he  put  upon  it 
"addition"  may  well  be  regarded  as  necessary  repairs 
Noah  Norris  testifies  that  when  he  bought  the  propertj 
buildings  were  worth  nothing  in  the  condition  in  w 
they  then  were ;  that,  to  be  taken  down,  they  were  w 
nothing ;  but,  left  standing  on  the  premises,  they  woul 
worth  something,  if  "  patched,"  and  that  he  "  patched  t 
and  overhauled  "  them  by  putting  on  the  addition  and 
new  roof.  Afterwards,  the  building  was  partially  h 
down,  and  John  D.  Norris  rebuilt  it  He  had  no  insur 
upon  it.  He  ought  to  be  allowed  the  cost  of  rebuildin 
fiEU*  as  it  was  reasonable  and  the  rebuilding  judicious, 
will  not  be  allowed  the  balance  due  on  the  mortgage  w 
he  held  on  the  York  street  property.  He  is  liable  to  ace 
for  rent  of  the  Green  street  property,  from  the  time  wh 
was  bought  at  sherifl*'s  sale. 

Noah  Norris  testifies  that  he  himself  received  from 
Morehouse  $100  for  rent  before  the  new  roof  was  pui 
If  Mrs.  Morehouse  had  the  use  of  the  property  for  the 
port  of  herself  and  Theresa  (now  Mrs.  Johns),  Johi 
Norris  ought  not  to  be  charged  with  the  rent  during 
time  she  so  had  it.  But  if  she  had  the  property  to  her 
use,  and  not  for  the  benefit  of  her  daughter,  the  latter 
be  entitled  to  an  account  for  the  rent.  The  account 
include  the  rents  or  use  of  the  property  since  the  filii 
the  bill.  Swallow  v.  Swallow's  adm'r,  12  C.  E.  Gr.  278, 
John  D.  Norris  will  be  allowed  for  taxes  and  all  necei 
repairs.  The  account  will  be  stated  with  semi-annual  r 
that  is,  interest  on  semi-annual  balances  in  favor  of 
Johns  will  be  calculated  down  to  the  date  of  the  repor 

From  what  has  been  said,  the  terms  of  the  decree  ; 
the  Grove  street  property  will  be  readily  settled. 
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William  B.  Richardson 

V. 

James  M.  Peacock. 

1.  Where  a  defendant  agreed  not  to  carry  on  a  certain  kind  of  busi- 
0688  at  a  place  and  in  a  manner  specified,  and  it  appears  that  the 
iNmness  in  which  the  defendant  was  engaged  at  the  filing  of  the  bill 
wig  his  own,  and  differed  from  that  in  which  he  was  engaged  at  the 
time  of  making  the  agreement  only  in  the  fact  that  the  losses,  if  any, 
were  borne  by  his  consignors  instead  of  by  himself,  and  that  his  profits 
vere  limited  to  a  certain  percentage,  Heldy  a  violation  of  the  letter  and 
ipiritof  this  covenant,  to  restrain  which  an  ii^'unction  will  issue. 

2.  Neither  the  rate  or  mode  of  compensation,  nor  the  name  by 
vkich  the  defendant  calls  the  business,  will  make  any  difference,  so 
long  as  it  is  his  business  and  a  substantial  violation  of  his  covenant. 


Bill  for  relief.     On  final  hearing  on  pleadings  and  proofs. 
\     Mr.  S.  H.  Ghrey^  for  complainant. 

Ur.  A.  C.  Scovel  and  Mr,  P.  L,  VoorheeSy  for  defendant. 

The  Chancellor. 

This  suit  is  brought  to  restrain  the  defendant  from 
k^eaking  his  covenant,  made  with  the  complainant  on  the 
l4ih  of  November,  1863,  by  which,  in  consideration  of 
12,000  paid  to  him  by  the  complainant,  he  agreed  with  the 
litter  that  he  would  not,  for  the  space  of  two  years  from 
flit  date,  ship  or  send  any  poultry  to  the  city  of  New  York 
(Kt  to  the  city  of  Washington  without  the  consent  or  per- 
Wimon  of  the  complainant,  and  that  he  would  not,  at  any 
jime  after  two  years  from  the  date  of  the  agreement,  send 
ir  ship  any  poultry  coming  from  the  counties  of  Salem, 
Knuberland,  Camden  and  Qloucester,  in  this  state,  and 
iMidi  street,  in  Philadelphia,  to  either  the  city  of  Wash- 
llloii  or  the  city  of  New  York^  and  that  he  would  eihip  no 
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poultry  to  those  cities  so  that  the  same  might  in  any  wise 
interfere  with  or  prejudice  the  poultry-shipping  business  of 
the  complainant. 

The  evidence  shows  that  the  above  mentioned  $2,000 
were  paid  almost  entirely  as  consideration  of  the  covenant 
The  defendant  had  been  extensively  engaged  in  the  business 
mentioned  in  the  agreement,  drawing  his  supplies  from  the 
above  mentioned  counties  in  this  state,  and  South  street 
in  Philadelphia,  and  finding  his  market  in  the  cities  of  New 
York  and  Washington.  The  complainant  purchased  the 
defendant's  trade  fixtures  in  his  place  of  business,  Ho.  121 
South  street,  in  Philadelphia,  and  the  good  will  of  his  busi- 
ness, which  it  was  intended  to  secure  to  him  by  the  above 
mentioned  covenant.  The  fixtures  were  of  trifling  value. 
They  were  a  desk,  two  old  boxes,  and  a  platform  scale,  and 
were  worth  only  about  $25;  so  that,  as  before  stated,  the 
consideration,  $2,000,  paid  by  the  complainant,  was  almost 
entirely  for  the  covenant. 

The  bill  alleges  that  the  defendant,  in  violation  of  his 
agreement,  was,  at  the  time  of  filing  the  bill,  engaged  (but 
pretending  to  act  merely  as  agent  for  others)  in  the  business 
prohibited  by  the  covenant,  to  the  great  prejudice  and 
damage  of  the  complainant,  who  was  then  carrying  on  that 
business  and  had  invested  a  large  amount  of  capital  therein. 

The  defendant,  by  his  answer,  admits  the  making  and 
existence  of  the  covenant,  but  denies  that  he  is  acting  in 
violation  of  it.  It  alleges  that  the  business  carried  on  by  him, 
and  complained  of,  was  merely  the  sale  of  poultry  for  others, 
on  commission ;  that  he  so  sold,  in  the  city  of  New  York,  for 
Edward  Fitzgerald,  doing  business  at  South  street  in  Phila- 
delphia ;  for  A.  Robbins,  David  Bassett  and  Yonker  Brothers, 
of  Salem  county,  and  William  Middleton,  of  Gloucester 
county.  It  states  that  these  firms  and  persons  each  allowed 
and  paid  him  a  commission  of  five  per  cent,  on  the  amount 
of  all  sales  by  him  for  them;  that  he  had  no  control, 
custody,  responsibility  or  care  over,  about  or  concerning 
the  poultry  shipped  to  him  by  them,  and  had  nothing  what- 
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ever  to  do  with  it  until  it  was  received  by  him  in  the  city 
of  New  York,  and  that  after  he  received  it  there  he  sold 
it  for  the  best  price  he  could  get,  and  returned  the  proceeds 
of  the  sales  to  the  shippers,  after  deducting  his  commissions 
of  five  per  cent,  on  the  sale  thereof.  The  proof  shows  that 
the  business  in  which  he  was  thus  engaged  at  the  time  of 
filing  the  bill,  was  his  own  business,  and  differed  from  that 
which  he  was  carrying  on  at  the  time  of  making  the  agree- 
iDent  only  in  the  fact  that,  as  he  alleges,  the  losses,  if  any, 
were  borne  by  his  consignors,  instead  of  by  himself,  and  that 
Hs  profits  on  his  transactions  were  limited  to  five  per  cent. 
00  the  price  at  which  the  goods  were  sold.  In  case  of  loss, 
^  as  he  testifies,  was  not  entitled  to  commissions  on  the 
••le  of  the  goods,  the  price  of  which  was  not  collected.  He 
kad  a  place  of  business  in  the  city  of  New  York,  in  a  loca- 
ion  where  he  could  carry  on  the  trade  to  the  best  advantage, 
hd  in  the  fullest  competition  with  the  complainant.  He 
^ha  known  and  regarded  there  as  a  regular  dealer  in  poultry, 
te  sold  the  goods  in  advance  of  the  receipt  of  them,  to  per- 
>n8  in  the  city  of  New  York,  and  notified  his  principals  of 
le  sales,  and  directed  them  to  send  the  goods  accordingly. 
n  most  cases  they  were  sent  by  them  directly  to  the  pur- 
baeers.  That  the  defendant  designed,  by  this  method  of 
urying  on  the  business,  to  evade  the  liability  imposed  upon 
am  by  his  covenant,  he  does  not  deny.  He,  indeed,  qualifies 
08  admission,  by  saying  that  he  did  not  intend  to  evade  it 
II  this  way  unjustly  or  unfairly,  but  there  is  no  proof  to  the 
ioatrary.  Benjamin  H.  Browning  testifies,  that  in  1873, 
fefter  the  defendant  had  ceased  to  do  business  in  connection 
Hith  John  Richardson  (the  complainant's  brother),  he  had  a 

iversation  with  the  former  on  the  subject.   He  says:  "He 

defendant)  said  I  was  Jiasty  in  my  judgment,  and  was 

him  injustice,  like  Mr.  Woolston.     I  asked  him  why 

tdid  not  leave  the  mean,  dirty  business ;  that  Richardson 
complainant)  had  bought  him  out,  and  why  did  he  not 
alone  ?    I  told  him  I  thought  he  could  live  without 
above  it,  and  that  he  oujfht  to  let  Will  Richard&oii 
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alone,  who  had  a  family  to  support.    He  said  he  had  a  right 
to  do  as  he  pleased ;  and  then  I  told  him  that  if  he  had,  I 
was  wrongly  informed.     He  told  me  he  thought  he  hadi 
right  to  do  as  he  pleased.     I  don't  know  that  this  was  all 
that  was  said.     This  was  the  substance  of  what  was  buL 
I  had  other  conversations,  but  I  only  remember  this  out 
distinctly.     I  said  to  him,  further :  '  He  (Richardson)  cams 
and   bought  you   out,  like  a  man,  instead  of  trying  t» 
drive  you  out  by  competition,  and  you  should  let  hin 
alone,  as  you  can  well  afford  to  do.'     He  attempted  to 
justify  himself  in  the  course  he  was  pursuing.     He  said  hlj 
thought  he  had  a  right  to  do  what  he  was  doing ;  I  thought] 
not.  I  don't  know  whether  Peacock  said  he  had  not  violatrfl 
his  agreement  with  Richardson  or  not.     I  can't  tell  al 
that ;  he  may  have  said  so.     The  most  stress  he  laid  u] 
it  was,  that  Will  (Richardson)  had  not  been  fair  with  him." 

After  the  making  of  the  agreement,  the  defendant 
a  business  connection  with  the  complainant's  brother,  JohB,i 
in  the  poultry-shipping  business,  without  the  complainanA'| 
consent,  and  carried  it  on,  in  competition  with  the  complai] 
ant,  from  the  fall  of  1871  to  the  spring  of  1873,  and,  whea] 
the  latter  expostulated  wdth  him  on  the  subject,  because 
was  packing  poultry  and  forwarding  it  to  the  complainftnt^i 
customers  and  others  in  the  city  of  New  York,  he  said  "' 
meant  to  sell,  and  would  sell,  to  any  of  the  complainaol 
customers,  and  that  he  would  pay  the  complainant  to  tiy 
stop  him." 

That  the  defendant,  at  the  time  of  filing  the  bill, 
engaged  in  a  business  of  his  own  procurement  and  on 
own  account,  which  was  in  violation  of  the  spirit  of  the  co^l 
enant  between  him  and  the  complainant,  and  which  infli< 
upon  the  latter  serious  and  continued  injury,  there  can  bei 
no  doubt.  The  defendant  insists  that  he  had  and  has  a  rigtti 
so  to  carry  on  the  business,  notwithstanding  the  covenant  4 
By  the  covenant  he  agrees,  among  other  things,  that  h#^ 
will  not,  at  any  time  after  its  date,  send  or  ship  any  poultif 
coming  from  the  counties  of  Salem,  Cumberland,  Camdrf' 
and  Gloucester,  in  this  state,  and  South  street,  in  PhiladAj 
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lia,  to  either  Washington  or  New  York ;  and  that  he  will 
lip  no  poultry  to  either  of  those  cities,  so  that  the  same 
ay  in  any  way  interfere  with  or  prejudice  the  poultry- 
ipping  business  of  the  complainant.  The  method  in 
bich  the  sending  or  shipping  of  the  poultry  is  effected  by 
m  is  a  matter  of  no  importance,  nor  is  the  method  or 
Qount  of  compensation  nor  his  way  of  conducting  the  busi- 
!8B.  If,  in  fact,  he  is  engaged  in  the  business  against 
^ing  which  he  has  solemnly  covenanted,  he  ought,  in 
uity,  to  be  restrained.  What  matters  it  whether  he  con- 
icts  the  prohibited  business  on  one  basis  or  another,  if 
is  indeed  a  violation  of  his  covenant  ?  Has  he  not  been, 
fSftct,  since  the  covenant  was  made,  sending  poultry  from 
e  counties  mentioned  therein,  and  from  South  street, 
liladelphia,  to  New  York  ?  Has  he  not,  in  fact,  shipped 
•ultry  to  that  city  so  as  to  interfere  with  and  prejudice 
e  complainant's  business  of  shipping  poultry  ?  Can  it 
ake  any  difference  whether  in  so  doing,  he  received  one 
le  of  compensation  or  another,  or  whether  he  called  the 
Lsiness  by  one  name  or  another,  or  what  the  terms  on 
bich  he  conducted  it  were,  so  long  as  it  was  his  business? 
L  Newling  v.  Dobellj  17  L.  T.  {N.  S.)  486,  where  a  man  who 
td  sold  his  business,  good  will,  fixtures,  &c.,  to  another, 
id  bad  covenanted  not  to  carry  on  or  be  concerned  or 
tterested  in  the  business  of  a  tailor  within  five  miles  of  the 
»rmer  shop,  engaged  himself  as  a  journeyman,  at  a  weekly 
ilary,  to  his  nephew,  of  the  same  name  with  himself,  who 
«8  carrying  on  the  same  trade  within  a  quarter  of  a  mile 
F  his  former  place  of  business,  it  was  held  that  this  was 
rithin  the  spirit  and  letter  of  the  covenant,  and  he  was 
tttrained  by  injunction. 

There  is  evidence  that  the  defendant's  bu&iness  was  by  no 
leans  confined  to  the  so-called  commission  business.  He 
«B8  known  as  a  general  dealer  in  poultry,  and  was  under- 
*K)d,  from  his  transactions  with  those  with  whom  he 
iMlt,  to  be  selling  on  his  own  account.  I  am  of  opinion 
i3^  the  defendant  has  violated  the  letter  and  spirit  of  his 
tenant,  and  he  will  be  enjoined  accordingly. 


k 
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Fbedkeice  Por&ett 

r. 

Hexbt  Halliard  and  wife. 

On  a  bill  to  rescind  a  contract  for  the  sale  of  land  which  had  ^ 
executed,  relief  refused  on  the  ground  that,  as  to  one  of  the  all 
misrepresentations,  the  proof  did  not  establish  it :  and  as  to  the  o 
there  was  an  adequate  remedy  at  law. 


Bill  for  relief.     On  final  hearing  on  pleadings  and  pn 
Mr.  H,  TraphageUy  for  complainant. 
Mr.  G.  CoUbiSy  for  defendants. 

The  Chancellor. 

The  bill  is  filed  for  injunction  and  general  relief, 
controversy  between  the  parties  grows  out  of  an  exchi 
of  real   property,  which   took  place  in   November,  1 
between  the  complainant  and  Mr.  Halliard,  by  which 
former  eonveved  to  the  latter  certain  land  in  Jersev  ( 
in  consideration  of  the  conveyance  by  Mr.  Halliard  to 
of  a  farm  in  Middlesex  county.     In  the  exchange  the  c 
plainant's   land  was  valued   at  $15,000,  and  the  fium 
$12,000.     The   former  was  subject  to  mortgages  to 
amount  of  $11,500,  which  were  to  be  reduced  to  f6,< 
and  the  latter  was  to  be  conveyed  subject  to  mortgage 
the  amount  of  $3,302.60.     The  complainant  was,  as  p« 
the  consideration  of  the  conveyance  to  him,  to  pay  Mr.] 
Hard  $250.     The  complainant  seeks  to  rescind  the  cont 
for  exchange,  on  the  ground  of  fi:^ud,  which  is  allege 
consist  in  representations  which,  he  says,  were  made  b] 
defendant  to  him,  to  the  effect  that  the  mortgages  on 
farm  amounted  to  only  $3,302.60,  and  that  they  were 
by  persons  who  would  not  require  payment  thereof  i 
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long  time,  provided  the  interest  should  be  promptly  paid. 
These  representations,  he  alleges,  were  false  and  fraud- 
ulent. It  appears  that,  in  fact,  there  was  a  mortgage  for 
|82  on  the  farm,  in  addition  to  those  mentioned  in  the  deed 
from  the  defendants  to  the  complainant,  and  that  on  the 
other  hand,  one  of  the  mortgages,  therein  stated  to  be  for 
|400,  was,  in  fact,  for  only  $386,  so  that  the  amount  of 
JMrtgage  upon  the  farm  was  $3,370.60,  or  $68  more  than 
Represented  by  Mr.  Halliard.  There  were,  also,  arrears  of 
Interest  to,  a  large  amount  on  these  mortgages,  and  also 
0O9t8  of  a  foreclosure  suit,  which  had  been  instituted  upon 
Ae  of  them  before  the  bargain  for  the  exchange  was  made, 
^d  which  was  in  progress  when  it  was  carried  out.  The 
•nveyances  are  dated  on  the  26th  of  November,  1873,  and 
deed  for  the  farm  was  recorded  three  days  afterwards, 
e  exchange  appears  to  have  been  suggested  to  the  com- 
nt  by  Spencer  M.  Rice,  (from  whom  he  bought  his 
perty  in  Jersey  City,  and  who  held  mortgages  thereon 
the  amount  of  $8,550,)  on  the  23d  or  24th  of  November, 
3.  The  complainant  had  an  interview  with  Mr.  Hal- 
in  the  afternoon  of  the  same  day  on  which  the  sugges- 
was  made.  The  next  day  he  went  to  see  the  farm,  and 
there  saw  Azariah  Dunham,  the  person  from  whom  Mr. 
iard  bought  the  property.  The  following  day  he  went 
see  Mr.  Halliard,  and  agreed  to  make  the  exchange. 
deeds  were  delivered  on  that  night,  and  the  next  day 
complainant  took  his  deed  for  the  farm  to  New  Bruns- 
to  have  it  recorded.  On  the  night  of  that  day  Mr. 
received  a  letter  from  Mr.  Halliard  in  relation  to  the 
firom  the  complainant  to  the  latter.  To  the  testimony 
the  subject  of  this  letter  reference  will  be  made  here- 
The  proof  is,  that  the  deed  to  the  complainant  for 
fium  contained  the  usual  full  covenants,  but  the  con- 
was  therein  declared  to  be  subject  to  mortgages  to 
cunt,  as  before  stated,  of  $3,302.60.  The  pecuniary 
ibility  of  Mr.  Halliard  is  not  denied,  and,  indeed,  it 
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The  bill  asks  an  answer  under  oath.  The  answer,  whiA 
is  under  oath,  admits  that  Mr.  Halliard  made  the  repieeefr 
tation  complained  of  as  to  the  amount  of  the  mortgagdi 
but  alleges  that  it  was  made  in  ignorance  of  the  existenel, 
of  the  mortgage  for  $82.  It  denies  that  he  made  the  othtfj 
alleged  representation.  There  is  no  proof  to  overcome  dn 
answer  on  this  point.  The  evidence  does  not  show  thitj 
the  alleged  representation  was  made  to  the  compluniilt;] 
Neither  Mr.  Rice  nor  the  complainant  testifies  that  it 
made  to  the  complainant.  The  former  says  it  was  made 
him.  The  latter  is  silent  on  the  subject.  The  m 
approximation  to  proof  that  the  representation  was 
to  the  complainant  is  in  Mr.  Halliard's  own  testimony,  ii 
which  he  says  that  he  told  the  complainant  that  he  " 
been  informed  that  the  mortgages  on  the  &rm  could  remi 
as  long  as  Mr.  Porrett  wanted  them,  if  the  interest 
paid."  I  am  satisfied  that  Mr.  Halliard  did  not  then  kni 
that  the  foreclosure  had  been  commenced.  But,  howeWj 
that  may  be,  it  does  not  appear  but  that  the  fiict  was  % 
accordance  with  the  alleged  representation,  except,  perl 
as  to  the  mortgage  of  $402.60.  The  sale  under  the 
closure  was  advertised  for  the  17th  of  February,  1874. 
did  not,  in  fact,  take  place  until  the  20th  of  October  in 
year.  The  foreclosure  proceedings  had  been  instituted 
the  holders  of  the  fifth  mortgage,  which  was  for  $402.( 
There  is  no  evidence  that  these  proceedings  might  not 
been  dismissed  on  the  payment  of  interest  and  costs, 
that  the  holders  of  the  mortgages  would  not  have 
willing  to  have  given  further  time  on  their  mortgage  del 
provided  the  interest  were  paid  promptly.  But,  besides 
this,  Mr.  Halliard  swears  that  after  he  ascertained  iNJ 
there  was,  indeed,  a  foreclosure  suit  in  progress,  he  wrcl 
to  his  lawyer  in  New  Brunswick  (the  same  gentleman  yiH 
had  searched  the  title  of  the  farm  for  him),  and  requestl 
him  to  ascertain  and  inform  him  what  the  costs  of  the  m 
up  to  the  27th  of  November,  1873,  were ;  and  when,  a  tj 
days  thereafter,  his  lawyer  gave  him  the  desired  infisnl 
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on  the  subject,  he  went  to  the  complainant  and  offered 
iy  all  expenses  that  had  been  incurred  up  to  the  date 
le  complainant's  deed  tor  the  farm,  and  all  the  interest 
Tear  up  to  that  time.  He  says  that  the  complainant 
red  him  to  Mr.  Rice,  but  he  declined  to  go  to  the 
r.  He  testifies  that  he  afterwards  called  on  the  com- 
lant  on  the  subject,  and  offered  to  pay,  in  addition, 
of  the  costs  incurred  after  the  delivery  of  the  deed  for 
arm,  and  that  the  complainant  replied  that  he  had  very 
interest  in  the  matter ;  that  all  he  wanted  was  to  get 
)ond  he  had  given  to  Rice  out  of  the  way,  and  that  Mr. 
iard  had  better  go  and  see  Rice. 

le  complainant,  indeed,  on  cross-examination,  testifies 
Halliard  never  offered  to  pay  the  $82  mortgage,  and 
nterest  in  arrear  and  costs  of  foreclosure  to  the  date  of 
leed  of  the  farm,  but  he  qualifies  his  denial  somewhat 
&ying  that  no  such  offer  was  made  to  his  knowledge.  It 
be  that  Mr.  Halliard  did  not  offer  to  pay  the  f  82  mort- 
5.  I  see  no  evidence  that  he  did.  But  further,  there  is 
f  that  the  complainant  knew,  before  the  exchange  was 
e,  that  the  suit  for  foreclosure  had  been  commenced, 
Lgh  Mr.  Halliard  did  not  know  it. 
r.  Hardenburgh,  one  of  the  complainant's  own  wit- 
es,  testifies  that  he  thinks  he  told  the  latter,  when  he 
e  up  to  look  at  the  farm,  that  Azariah  Dunham  told 
(the  witness)  that  one  of  the  mortgages  was  under  fore- 
ore.  Mr.  Dunham,  also  a  witness  for  the  complainant, 
ifies  in  reference  to  that  occasion,  as  follows :  "  Mr. 
denburgh  told  Mr.  Porrett  that  about  $400  was  want- 
I  told  him  that  if  that  was  not  paid  they  would  fore- 
e  and  sell  the  property ;  I  said  they  would  go  on  and 
Kt  that  $402.60 ;  I  told  him  they  had  already  com- 
iced  proceedings ;  I  told  him  I  had  had  a  letter  from 
mofOTt  to  answer,  at  some  day  which  I  forgot,  to  the 
jiiOii  mortgage.  This  conversation  with  Mr.  Porrett 
t^icfiire  the  purchase,  the  first  time  he  came  to  see  the 
ilg^  Ifce  next  time  he  came  he  had  the  deed  in  his  pocket 
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for  the  farm."  He  further  says,  that  subsequently,  after 
the  complainant  had  got  his  deed  for  the  farm,  on  the  hitttf 
showing  the  deed  to  him,  the  witness  referred  to  the  neco- 
sity  of  paying  the  mortgage  for  $402.60,  and  said  that  if  it 
were  not  paid  the  property  would  be  sold,  because  tbe 
holders  of  the  mortgage  wanted  the  money. 

It  is  true,  the  complainant  denies  that  Mr.  Dunham  spob 
to  him  of  the  foreclosure  on  the  occasion  of  his  first  viA  i 
to  the  farm.     He  says  the  conversation  was  on  his  third  virit, 
after  he  had  obtained  his  deed  for  the  farm.    The  degree  df 
confidence  to  be  placed  in  the  testimony  of  both  the  coifr 
plainant  and  Mr.  Rice,  is  somewhat  affected  by  their  test 
mony  in  reference  to  the  letter  before  referred  to,  received 
by  the  latter,  from  Mr.  Halliard,  on  the  evening  of  the  dif 
on  which  the  deeds  were  exchanged.     Mr.  Rice  says,  ift 
reference  to  that  letter:  "I  was  present  when  the  deedi 
passed;  I  think  this  was  the  25th  of  November,  1878;  the 
night  before  Thanksgiving  I  received  a  letter  from  Mr.  M- 
Hard,  after  the  deeds  had  passed ;  the  same  evening,  aboot 
seven  or  eight  o'clock  in  the  evening,  I  showed  this  letter 
to  Mr.  Porrett,  and  asked  him  what  it  meant ;  I  didn't  know 
what  it  meant:  I  don't  know  what  became  of  that  letter, 
whether  Mr.  Porrett  kept  it  or  not ;  the  letter  had  some 
bearing  on  this  matter,  and  said  he  had  to  go  away,  vA 
had  tried  to  see  Mr.  i^orrett  and  couldn't,  and  wanted  WA 
to  see  that  he  was  protected  in  some  matter  in  this  twidfi^ 
Q.  Did  not  the  letter  suggest  that  the  deed   to  Porretk; 
should  not  be  put  on  record  ?   A.  It  requested  me  to  defend, 
or  to  see  that  he  was  protected,  and  something  was  to  be 
done  before  the  deed  should  be  put  on  record ;  I  referred 
the  letter  to  Mr.  Porrett ;  it  was  a  mystery  to  me  then,  as  it 
is  now ;  I  credited  $5,000  of  principal  and  $580  of  interest 
on  the  mortgage  that  night ;  that  was  what  brought  the 
complainant  to  my  house ;  this  was  the  night  the  deed  wia 
delivered ;  this  $5,580  was  paid  by  a  mortgage  on  the  ferm 
transferred  to  complainant  by  Halliard,  in  Middlesex  county; 
I  gave  a  receipt,  besides  endorsing  it  on  the  mortgage."  Oa 
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,me  subject  the  complaiDant  testifies :  "  Mr.  Rice 
d  me  a  letter  he  received  that  day  from  Mr.  Halliard, 
eh  Halliard  asked  Mr.  Rice  to  prevent,  if  possible, 
ed  from  going  on  record ;  the  rest  of  the  letter  I  don't 
collect"  There  is  no  proof  of  the  loss  of  this  letter, 
ntents  of  which  were  thus  given  in  evidence.  The 
1  regard  to  the  letter,  appears  to  have  been  that  it 
erelj  a  request  to  Mr.  Rice  to  see  that  the  deed  was 
corded  until  the  $5,000  should  have  been  actually 
:^d  for  upon  the  mortgage  debt  on  the  Jersey  City 
ty. 

fraud  in  the  alleged  representation  under  considera- 
\  not  established.  Moreover,  the  demand  for  recon- 
:e  (which  states  no  reason  or  ground)  was  made  in 
iry,  1874,  and  the  bill  in  this  cause  was  not  filed  until 
th  of  November,  in  that  year.  Prior  to  that  time, 
3ree  in  the  foreclosure  suit  was  purchased  by  Mr. 
•d,  and  at  Mr.  Rice's  request  sold  to  him,  and  the 
ty  subsequently  sold  under  the  execution  and  bought 
^Ir.  Halliard.  The  delay  in  coming  to  this  court  for 
s  not  accounted  for. 

;o  the  alleged  misrepresentation  in  reference  to  the 
t  of  encumbrance  on  the  farm,  it  is  enough  to  say 
e  complainant  had  and  has  an  adequate  remedy  at 
'  it  under  the  covenants  in  his  deed.  The  proof  is, 
•re  stated,  that  Mr.  Halliard  is  a  man  of  responsibility, 
Eirilv.     The  bill  will  be  dismissed  with  costs. 


Paul  Lbdos 

V. 

George  H.  C.  Kupfrian  and  others. 

%  floli  for  foreclosure  and  sale  of  mortgaged  premises,  brought 
given  for  part  of  the  purchase  money,  but  not  given 
grantee  had  put  another  mortgage  on  the  property)  tih^ 
11 
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complainant  set  up,  in  the  testimony  and  on  the  hearing,  a  cUim  to 
priority  over  the  other  mortgage,  on  the  ground  of  vendor's  lien.  It 
appeared  that  the  complainant's  mortgage  was  the  result  of  prooeed- 
ings  to  enforce  his  vendor's  lien,  instituted  after  the  giving  of  the  otbff 
mortgage  (of  the  existence  of  which  mortgage,  however,  he  to 
unaware).  Ileldj  that  the  complainant  did  not,  under  the  drcom- 
stances,  waive  his  vendor's  lien  hy  taking  a  mortgage  for  the  unptii 
purchase  money. 

2.  It  is  not  necessary,  in  order  to  establish  a  vendor's  lien  agiiiut  i 
mortgagee  of  the  premises  whose  mortgage  was  given  by  the  granted 
that  the  mortgagee  should  have  had  notice  of  the  existence  of  the  liei 
when  he  took  his  mortgage  ;  it  is  enough  if  he  knew  that  the  purchiM 
money  was  unpaid. 

3.  The  real  question,  the  validity  of  the  vendor's  lien,  having  beci 
litigated  between  the  parties  in  the  suit,  an  amendment  would  bi 
allowed  so  as  to  present  the  question  properly  in  the  pleadings. 


Bill  to  foreclose.  On  final  hearing  on  pleadings  and  prooft. 

Mr.  F.  W.  Leonard^  for  complainants. 

Mr,  F.  E.  Bradncr,  for  defendant,  Catharine  Franz. 

The  Chancellor. 

The  complainant,  on  the  Ist  of  October,  1872,  by  writtci 
contract  between  him  and  the  defendant,  Kupfrian,  agreeij 
to  sell  and  convey  to  the  latter  his  unexpired  term  and] 
lease  and  privileges  in  and  to  certain  leasehold  premises  il 
Market  street,  in  the  city  of  Newark,  in  this  state,  for  th 
consideration  of  $16,000,  of  which  $1,000  were  to  be  payaUt 
on  the  1st  of  November,  1872,  $2,000  on  the  Ist  of  Aprili 
1873,  when  the  deed  was  to  be  delivered,  and  of  the  balance] 
$2,000  were  to  be  paid  on  the  1st  of  April,  annually,  firj 
five  consecutive  years  thereafter,  and  $3,000  on  the  Ist 
April  of  the  sixth  year,  with  interest  on  so  much  of  tta 
purchase  money  as  from  time  to  time  should  remain  unpui* 
The  agreement  made  no  provision  for  securing  the  paymeai 
of  the  purchase  money.     It  was  duly  acknowledged  by  Ati 
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arties,  and  was  recorded  in  the  register's  office  of  Essex 
ounty,  on  the  2d  of  October,  the  day  after  its  date.  Kub- 
equently,  the  deed  for  the  premises  was  executed  and 
lelivered  by  Ledos  to  Kupfrian.  It  bears  date  the  1st  of 
November,  1872,  was  acknowledged  on  the  2d  of  April 
bllowing,  and  recorded  on  the  28th  of  August,  1873.  It 
leclares  that  the  consideration  was  $16,000,  "  to  be  paid  and 
itisfied  as  follows,  viz. :  $1,000  the  receipt  whereof  is  hereby 
eknowledged ;  $2,000  on  the  1st  day  of  April,  1873,  and 
r  the  balance  $2,000  yearly,  to  be  paid  on  the  Ist  day  of 
pril  of  each  and  every  successive  year,  except  the  last 
ar,  upon  the  first  day  of  April  of  which  said  last  year  the 
m  of  $3,000  is  to  be  paid."  On  the  execution  of  the  agree- 
ent  $1,000  of  the  purchase  money  were  paid,  and  sub- 
}uently  $2,000  more  were  paid  on  the  same  account,  and 
,315  have  been  paid  on  account  of  interest. 
Elarly  in  November,  1874,  Ledos,  having  discovered  that 

had  no  security  upon  the  premises  for  the  unpaid  pur- 
ase  money,  consulted  counsel  on  the  subject,  and  soon 
ereafter  instituted  suit  in  this  court  to  declare  and  enforce 
5  lien  for  it.  The  subpoena  to  answer  in  that  action  was 
iued  on  the  14th  of  January,  1874,  and  due  and  legal  scr- 
ee thereof  was  acknowledged  on  the  next  day.  On  the 
Id  of  December,  1873,  Kupfrian  mortgaged  the  premises 

the  defendant,  Catharine  Franz,  to  secure  the  payment 
*  $1,800  and  interest.  On  the  26th  of  January,  1874,  he 
oecated  and  delivered  to  the  complainant,  in  settlement  of 
le  suit  above  mentioned,  a  mortgage  upon  the  premises  to 
icure  the  payment  of  the  unpaid  balance  of  $13,000  of  the 
irchase  money  and  interest. 

The  bill  claims  priority  for  the  complainant's  mortgage, 
^  the  ground  of  notice  to  Catharine  Franz,  at  the  time  of 
long  her  mortgage,  that  a  part  of  the  purchase  money 
to  be  paid  by  Kupfrian  to  Ledos  was  unpaid.  This 
by  her  answer,  denies,  alleging  that  she  was  then 
that  there  was  no  encumbrance  on  the  property, 
all  the  purchase  mon^y  had  been  paid. 
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Tisz  I'z-e  '■  -•  7'^'"  »■*  who  b  a  foreigner,  not  havi 
<u^.':-z:  kr-^^'z'i^  ::'  :zt  language  to  transact  any bi 
n<:5»5  :bir^:!:.  5-irw«::?c-I.  -arhcn  rhe  agreement  between  \ 
anvi  K u:  rriac  w-i?  zii-lc.  md  his  deed  to  the  latter  de 
ervrd.  ::.a:  h-::  l^rli  a  1:-::  ur^:n  the  premises  for  the  unp 
balar.'.'v  ::  rwr:bjL«:  :uoc^y  and  interest,  there  is  no  ro 
to  doubt.  Tbi:  i>^rr?«:ci  who  acted  as  interpreter  for  1 
t«?^tint:s  :ha:  ::i  gtvir.^  dinscrions  i  which  he  did  for  l 
parties  to  the  <*:r:v.-:rr:r  who  drew  the  agreement,  he  1 
the  latter  that  Kurfr.ar:  was  :o  secure  Ledos  bv  a  bond 
mortira^re.  and  he  directed  the  scrivener  to  draw  8 
j^per*  as  :hc  rransacti-^n  might  require.  Both  Ledos 
his  wife  the  !at:«;T  was  also  present  at  the  making  of 
agreemeut  tcsriry  that  it  was  agreed  that  the  unj 
l^ahincc  should  be  scvured  by  mortgage  on  the  propei 
and  KuprViatu  while  he  denies  that  he  agreed  to  give  ft 
rity  for  ptiyineiit  of  the  purv*hase  money,  says  he  did 
suppose  that  Levies  hud  any  security,  "except  the  retur 
the  prv^>[  crry  :"  and  he  further  says  that  he  supposed  th 
he  did  not  pav  the  luonev,  Ledos  could  ''foreclose 
take  the  prv^[»erty  back."  He  gave  a  mortgage,  as  be 
stated,  in  settlement  of  the  suit  in  this  court. 

The  counsel  of  Catharine  Franz  insists  that  she  hac 
notice  that  any  part  of  the  purch:ise  money  was  unj 
The  notice  of  '•<  i^f^h-n^  was  on  file  when  she  took 
mortgage,  but  it  was  not  notice  to  her,  for  the  subpiviia 
not   been   served.      H'.i'"jhin.n*  v.  Murphj^  7  C  jE.  Gr. 
But  she  had  construvtive  notice  in  the  record  of  the  aj 
ment  between  Ledos  and  Kupfrian,  and  in  the  record  o: 
deed  from  Ledos  to  Kupfrian,  whieh  latter  expressly  st 
that  part  of  the  consideration  money  was  unpaid,  au 
what  instalments  it  was  to  be  paid,  and  showed  that  oi 
purchase  moncv,  ?1::>,000  were  not  vet  due  when  she 
her  mortgage.     It  is  not  necessarv  that   there   shoul 
notice  that  the  indebtedness  is  a  lien  on  the  land, 
enough  that  there  is  notice  that  the  money  is  not 
Brinkerhoffy,  Van  Smcch^S  Gr.  CL  251 :  Armstrong  v. 
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i  C,  E,  Gr.  109.  But,  it  is  insisted  that  the  taking  of  the 
mortgage  by  Ledos  was  a  waiver  of  his  lien.  It  was  just 
fte  reverse.  Had  he  taken  it  at  any  time  before  Catharine 
.mnz  took  her  mortgage,  it  would  have  been,  as  to  her,  an 
itDplied  waiver,  but  when  she  took  her  mortgage  he  had  no 
•ecurity  whatever  except  his  lien  as  vendor.  He  had  then 
•Bt  about  establishing  and  enforcing  his  lien,  and  his  pro- 
ceedings to  that  end  resulted  in  his  subsequently  obtaining 
fce  mortgage,  not  on  a  waiver  of  his  lien,  but  for  the  estab- 
Idiment  of  it.  He  appears  to  have  had  no  actual  notice  of 
he  existence  of  her  mortgage ;  and  if  he  had,  he  might 
till  have  taken  a  mortgage  from  Kupfrian,  instead  of  pro- 
eeding  to  a  decree,  leaving  his  claim  for  priority  over  her 
dortgage  to  a  suit  for  foreclosure  of  his  mortgage,  in  which 
beir  respective  rights  in  the  premises  might  be  litigated. 
lad  he  taken  no  mortgage,  he  might  have  maintained  his 
bum  of  priority  of  lien  for  the  unpaid  purchase  money  over 
ktr  mortgage,  on  the  evidence  which  he  has  adduced  in 
Ids  suit.  Having  obtained  a  mortgage  in  acknowkdg- 
Hent,  so  far  as  Kupfrian  is  concerned,  of  his  lien  for  pur- 
liase  money,  he  may,  in  this  suit  for  foreclosure,  claim 
|M5h  priority,  and  any  necessary  averments  which  may  be 
nting  in  the  bill  to  enable  the  court  to  proceed  to  a 
ree  in  his  favor,  may  be  supplied  by  amendment.  Arm- 
v.  HosSy  ubi  supra.  The  parties  having  fully  litigated 
question  between  them  in  this  suit,  the  amendment 
Id  be  merely  formal. 
There  will  be  a  decree  for  the  complainant,  establishing 
priority  of  his  mortgage  over  that  of  Catharine  Franz. 
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Freeholders  of  Middlesex  Caantr  r.  State  Bank  of  New  Brunswick. 


Fr££HOLDSRS   of  MIDDLESEX    COUNTT 

r. 
State  Bank  of  New  Bruxswick. 

Who  mav  not  be  appointed  receireps  of  insolvent  corporations. 


On  motion  for  the  appointment  of  a  receiver. 
Mr.  G.  B,  Adrain^  for  motion. 
Mr,  A.  V.  Schcnck^  contra. 
Decided  orallv. 

The  Chancellor. 

In  proceedinsrs  against  an  insolvent  corporation,  a  pers 
connected  with  the  management  will  not  be  appoint 
receiver. 


IIoppock's  executors 

r. 
Ramsey  and  others. 

When  exceptions  to  a  master's  rej>ort  may  be  filed. 


On  motion  to  tile  exceptions  to  a  master's  report  in  fo 
closure. 

Mr.  J.  N.  VoorhtrSy  for  the  motion. 

Mr.  J.  T.  Bird^  contra. 

Decided  orally. 
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IJhancellor. 


e,  after  a  decree  pro  confessoy  a  party  defendant,  who 
eared  before  the  master,  fails  to  file  exceptions  to 
ter's  report  within  the  four  days  required  by  the 
e,  because  of  an  agreement  between  his  solicitor 
solicitor  of  the  complainant,  such  exceptions  may, 
scretion  of  the  court,  be  afterwards  filed  and  argu- 
ireon  heard,  notwithstanding  his  laches. 


Hudson 

V. 

iBocKER  Life  Insurance  Company  op  New  York. 

pulation  in  a  life  policy  that  a  failure  to  pay  any  of  the  pre- 
the  time  designated  will  avoid  the  policyf  renders  each  pay- 
)ndition  precedent  to  the  continuance  of  the  policy. 

le  time  within  which  a  premium,  or  any  part  of  it,  must  be 
snlarged  by  the  acceptance  of  a  note  upon  condition  that  if 
is  not  paid  at  maturity  the  policy  shall  be  void,  payment  must 
within  the  time  agreed  upon,  or  the  policy  will  become  void. 

life  policy  provides  that  the  holder  may,  within  a  designated 
ter  failure  to  pay  a  premium,  surrender  his  policy  and  demand 
>  policy  for  part  of  the  sum  insured,  the  right  must  be  exer- 
hin  the  time  designated,  or  it  will  be  lost. 

he  absence  of  an  agreement  to  that  effect,  part  payment  of  an 
>reniium  will  not  keep  a  policy  alive  for  such  proportionate 
i  year  as  the  sum  paid  bears  to  the  whole  premium. 

olicy -holder  in  a  life  insurance  company,  where  the  time  when 
a  of  profits  shall  be  made  is  committed  to  the  discretion  of  the 
iy  has  no  right  to  ask  for  a  discovery,  and  that  a  division  of 
lall  be  decreed,  except  upon  an  allegation  that  the  discretion 
od  to  them  has  been  abused. 


Bti  hearing  on  bill,  answer  and  proofs. 
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Mr.  S.  D.  Dillaye^  for  complainant. 
Mr.  A.  Q.  Keasbey^  for  defendant. 

The  Vice-Chancellor. 

This  suit  is  brought  to  collect  the  amount  alleged  to  be 
due  on  a  policy  of  insurance  issued  bj  the  defendant  to  the 
complainant,  on  the  life  of  her  husband.  The  special  ground 
of  equity  cognizance  alleged  is,  the  complainant's  right  to 
participate  in  the  profits  made  by  the  defendant ;  that  thi 
amount  of  these  is  unknown  to  her,  and  she  is  therefore 
entitled  to  discovery,  and  to  have  it  declared  that  the 
defendant,  as  to  the  portion  she  is  entitled  to,  is  her  trusteei 
The  defendant  insists  that  the  policy  has  lost  all  force  as  t 
contract,  by  the  failure  of  the  complainant  to  do  certain  ads, 
which,  by  the  express  terms  of  the  policy,  were  necesauj 
to  its  continuance  in  force. 

Tlie  facts  are  undisputed.  The  policy  was  issued  MiJ 
28,  1867,  on  the  payment  of  a  premium  of  $193.92,  ai4 
stipulated  that  nine  subsequent  annual  premiums,  each  d 
the  same  amount,  should  be  paid.  All  those  falling  daS 
prior  to  May  28,  1871,  were  paid.  That  falling  due  M^ 
28,  1871,  was  partly  paid  in  cash,  and  for  the  balance  threi 
notes,  of  ?32  each,  were  given,  payable  at  three,  six  vA 
nine  months.  Tlie  body  of  the  policy  contains  an  exprei 
agreement,  that  an  omission  to  pay  any  of  the  annid) 
premiums  on  the  day  designated  shall  render  the  polifl 
void,  or  in  case  the  time  of  payment  of  any  premium  I 
extended,  then  a  failure  to  pay  any  note  or  obligation  pvi 
for  premium,  at  its  maturity,  shall  render  the  policy 
Each  of  the  three  notes  contained  a  provision  that  in 
it  was  not  paid  at  maturity  the  complainant's  policy  8h( 
be  void.  Neither  of  the  notes  were  paid  at  maturity, 
subsequently. 

Contracts  of  insurance  are  construed  and  enforced  in  iM 
same  manner  that  other  contracts  are.  There  is  nothingl 
the  subject  matter  of  such  contracts  relieving  them  from  % 
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ition  of  the  legal  principles  which  govern  other  con- 
j.  If  the  parties  have  expressed  their  mutual  purpose 
jar  and  unambiguous  language,  the  court  has  no  duty 
terpretation  to  perform,  but  must  then  confine  itself 
y  to  the  duty  of  carrying  into  effect  the  intention  of 
arties.  It  has  no  power  to  release  them  from  unwise 
prudent  engagements,  untainted  by  fraud,  nor  to  make 
contracts  for  them. 

stipulation  in  a  life  policy,  that  a  failure  to  pay  any  ot 
rcmiums,  at  the  time  designated,  shall  avoid  the  policy, 
irs  each  payment  a  condition  precedent  to  the  continu- 
of  the  policy,  and  a  failure  to  perform  such  condition 
n  the  time  limited,  by  the  clear  words  of  the  contract, 
;  it  of  all  force  as  the  basis  of  a  suit.  Catoir  v.  Avieri' 
Afe  Ins.  Co.y  4  Vr.  487;  Ruse  v.  Mutual  Ben.  Life  Ins. 
IS  N.  Y.  516 ;  Howell  v.  Knickerbocker  Life  Ins.  Co.^  44 
\  281;  Hammond  v.  American  Mutual  Life  Ins.  Co.y  10 

306.  And  where  the  policy  provides  that  a  failure  to 
at  maturity,  a  note  given  for  premium,  shall  avoid  the 
v,  default  in  payment,  even  in  case  part  of  the  premium 
d  in  cash  and  a  note  given  for  the  balance  only,  destroys 
ffht  of  recovery  upon  the  policy.  Pitt's  Adm'r  v.  Berk- 
Life  Ins.  Co.^  100  Mass.  500;  Baker  v.  Union  Mutiujl 
Ins.  Ch.y  43  N.  Y.  (4  Hand)  283.  Such  must  necessarily 
e  effect  of  a  default,  because  the  policy-holder,  by  plain 
8,  has  agreed  that  it  shall  have  that  effect.  Besides,  it  is 
understood  that  the  punctual  payment  of  premiums  is 
sential  part  of  a  contract  of  life  insurance.  In  the  recent 
of  the  New  York  Life  Ins.  Co.  v.  Statham,  (reported  in  the 
ny  L.  J.  for  November,  1876,  p.  309,)  Judge  Bradley, 
dng  for  a  majority  of  the  supreme  court  of  the  United 
e,  says :  "  All  the  calculations  of  the  insurance  com- 

Are  based  on  the  hypothesis  of  prompt  payments. 
'  not  only  calculate  on  the  receipt  of  the  premiums 
L  dae,  but  on  compounding  the  interest  upon  them. 
?  *  ♦  The  insured  parties  are  associates  in  a  great 
ThiB  aaaociated  relation  exists  whether  the  com- 
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pany  be  a  mutual  one  or  not.  Each  is  interested  in  the 
engagements  of  all ;  for,  out  of  the  co-existence  of  many 
risks,  arises  the  law  of  average  which  underlies  the  whole 
business.  An  essential  feature  of  this  scheme  is  the  matte- 
matical  calculations  referred  to,  on  which  the  premium 
and  amounts  assured  are  based.  And  these  calculations, 
again,  are  based  on  the  assumption  of  average  mortali^ 
and  of  prompt  payments  and  compound  interest  thereon. 
Delinquency  cannot  be  tolerated." 

It  is,  therefore,  obvious  the  complainant  cannot  succe* 
fully  claim  she  is  entitled  to  recover  the  whole  sum  stipula- 
ted to  be  paid  on  the  death  of  her  husband. 

But  the  policy  contains  a  clause  making  provision  against 
a  total  loss  of  all  rights  under  the  policy,  in  ca«e  a  forfeituw 
should  occur  after  two  or  more  premiums  have  been  ptti 
It  is  expressed  as  follows  : 

"  That  if,  after  the  receipt  by  this  company  of  two  or  more  annual 
premiums,  this  policy  should  cease  in  consequence  of  the  non-payment 
of  premium,  then,  upon  a  surrender  of  this  policy  within  twelve 
months  after  such  unpaid  premium  becomes  due,  the  company  will,  in 
exchange,  issue  a  paid-up  policy  for  a  sum  equal  to  one-tenth  of  the 
sum  insured  for  each  premium  paid.^' 

It  is  admitted  four  premiums  were  paid.  No  default  was 
made  until  May  28,  1871.  There  can  be  no  doubt  the  com- 
plainant had  a  right,  at  any  time  before  Maj^  28, 1872,  to  sur- 
render her  policy  and  demand  that  a  new  policy  be  issued 
to  her  in  conformity  to  the  provision  just  quoted.  It  is 
admitted  no  such  ofter  and  demand  were  made  until  Sep- 
tember, 24,  1872.  The  complainant's  right  to  a  new  policy 
was  then  denied  on  the  ground  that  the  demand  had  not 
been  made  within  the  time  limited  by  the  contract.  Hud- 
son died  September  30,  1872,  six  days  after  the  demand. 
The  first  of  the  three  notes  given  for  the  premium  fell  due 
August  31,  1871.  Even  if  it  should  be  considered  that  the 
acceptance  of  this  note  enlarged  the  period  within  which 
the  complainant  had  a  right  to  demand  a  paid-up  policy,  it 
is  clear  the  demand  was  not  made  within  the  prescribed 
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rioiL  Further  time  was  given  upon  the  express  condi- 
gn that  if  each  note  was  not  paid  at  maturity  the  policy 
ould  be  void.  The  condition  is  not  that  the  policy  shall 
ly  become  void  in  case  the  note  falling  due  last  in  point 
time  is  not  paid  at  maturity,  or  that  it  shall  only  become 
id  in  case  all  three  notes  are  not  paid,  but  default  in  the 
yment  of  either,  at  maturity,  destroyed  the  policy.  If 
3  complainant  took  the  benefit  of  the  delay,  she  was 
and  to  perform  the  condition  on  which  it  was  granted,  or 
bmit  to  the  consequences.  In  I^tfs  Adm^r  v.  Berkshire 
fe  Ins,  Co.y  supra^  it  was  held,  the  failure  to  pay  the  first 
three  instalments  of  a  note  given  for  premium,  contain- 
C  a  stipulation  that  if  they  were  not  paid  as  they  fell  due 
I  policy  should  become  void,  avoided  the  policy.  And  I 
nk  it  may  very  properly  be  said  in  this  case,  as  was  said 
the  court  in  Baker  v.  Union  Mutual  Life  Ins.  Co.^  supra: 
n  so  many  words,  the  parties  have  agreed  that,  upon 
lure  to  pay  the  notes  at  maturity,  the  policy  shall  become 
mediately  void,  and  the  insurers  shall  be  released  from 
obligation  under  it.  The  contingency  has  happened, 
d  the  result  declared  by  the  contract  necessarily  follows : 
s  courts  cannot  release  the  parties  from  their  contracts, 
make  new  contracts  for  them." 

The  demand  for  a  paid-up  policy  was  not  made  within 
e  time  limited  by  the  contract,  and  the  defendant  was, 
erefore,  under  no  obligation  to  accede  to  it.  A  little 
ore  than  half  the  premium  due  May  28,  1871,  was  paid 
money.  It  is  insisted  that  the  acceptance  of  this  sum 
lerated  to  keep  the  policy  alive  for  such  proportion  of  the 
ttoing  year  as  the  sum  paid  bore  to  the  premium  for  the 
kole  year ;  in  other  words,  a  payment  of  just  half  the 
ttoal  premium  would  continue  the  life  of  the  policy  for 
k  months.  The  policy  requires  the  payment,  on  a  day  cer- 
hy  of  a  specific  sum  ;  its  payment  on  the  day  designated 
tkcondition  precedent  to  the  continuance  of  the  policy, 
jl-'ik  18  expressly  provided  that  a  failure  to  make  it 
■MiV  the  policy.    The  parties  have  agreed  upon  this 
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condition,  and  the  court  has  no  power  to  modify  it,  or  iisr 
pense  with  it.  It  is  not  stipulated  a  partial  payment  shall 
keep  the  policy  alive  for  such  fractional  part  of  a  year  as 
the  payment  bears  to  the  whole  premium,  and  in  the 
absence  of  such  an  agreement  a  partial  payment  is  no  better 
than  no  payment. 

I  think  it  is  quite  clear  this  suit  is  not  the  proper  subjeci 
matter  of  equity  cognizance.     The  special  ground  of  juris- 
diction, alleged  in  the  bill,  has  already  been  mentionei 
Upon  looking  into  the  defendant's  charter,  it  appears  the 
profits  of  the  defendant's  business  are  to  be  ascertained  fipom 
time  to  time,  as  the  directors  may  determine,  and  after  setr 
ting  aside  a  certain  part  to  form  a  benefit  or  relief  fund,  the 
balance  is  to  be  equitably  apportioned  among  such  of  the 
insured  as  are  entitled  to  participate  in  the  profits.    The 
periods  when  dividends  shall  be  declared,  or  when  diviaioni  ] 
of  profits  shall  be  made,  are  committed  to  the  discretion  rf  ■ 
the  directors.     It  is  not  shown,  nor  alleged,  that  they  have 
improperly  refused  to  exercise  this  power,  nor  exercised  it 
wrongfully  or  fraudulently.     Equity  will  not  interfere  in 
such  cases  unless  it  appears  there  has  been  a  wilful  abuse 
of  the  discretion  committed  to  them.      2  Redfield  on  BaSr 
ivays,  336.      It  must  also  be  observed  the  defendant  is  a 
foreign  corporation,  created  by  the  laws  of  New  York,  and 
I,  therefore,  think  the  power  of  this  court  to  determine 
whether  its  directors  have  jiroperly  exercised  their  discre- 
tion in  this  respect  or  not,  may  well  be  doubted.      WilUston 
V.  MicL  South,  B.  It.,  13  Allen  400. 

I  will  advise  a  dismissal  of  the  bill. 
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Holmes 

V. 

Steele. 

1.  Where  a  defendant  stands  by  and  permits  a  sheriff  to  sell  several 
separate  lots  of  land  as  one  tract,  without  objection,  he  cannot  after- 
ward object  because  they  were  not  sold  in  parcels. 

2.  If  a  defendant  in  a  judgment  at  law  has  had  a  fair  opportunity  to 
be  heard  upon  a  defence  over  which  the  court  had  full  jurisdiction, 
equity  will  not  enjoin  the  enforcement  of  such  judgment,  simply  on 
the  ground  that  it  is  ui\just,  even  if  convinced  that  the  court  of  law 
committed  an  error. 


On  filing  the  bill  in  this  case,  a  restraining  order  was 
granted,  and  also  an  order  to  show  cause  why  an  injunction 
should  not  issue  pursuant  to  the  prayer  of  the  bill.  The 
motion  for  the  injunction  was  heard  on  bill,  answer  and 
affidavits. 

ifr.  S.  B.  Ransom^  and  Mr.  L.  S.  Ckatfield  of  New  York, 
for  motion. 

Mr.  Frank  Bergen  and  Mr.  W.  J.  Magie^  contra. 

The  Vicb-Chancellor. 

This  is  an  injunction  bill.  The  complainant  claims  relief 
i'on  two  grounds.  First,  that  the  sheriff  of  Somerset  county 
iias  made  sale  of  his  lands  contrary  to  law,  having  sold  them 
\u  an  entirety,  and  not  in  parcels  as  he  requested ;  and 
:4econd,  that  the  judgment  under  which  the  sale  was  made 
[WIS  inequitable  and  unjust,  being  founded  on  a  debt  alleged 
Id  have  been  paid  many  years  ago. 

L.  Ab  a  general  rule,  a  sheriff,  in  making  sale  of  a  debtor's 
mAf  should  sell  no  more  than  just  sufficient  to  pay  the  debt 
p  is  required  to  make,  with  the  costs  and  expenses  of  sale, 
povided  such  portion  can  be  conveniently  detached,  and  if 
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the  land  is  already  divided  into  distinct  parcels,  it  should  be 
sold  in  parcels,  even  if  a  sale  of  all  the  parcels  is  necessary 
to  make  the  required   sum,  unless  more   money  can  be 
realized  by  a  sale  of  it  as  a  whole.     But  this  is  only  a  gen- 
eral rule.      The  main  purpose  of  a  sale  is  to  satisfy  the  i 
creditor's   debt,  but  this   must  be  accomplished  without 
unnecessary  injury  or  loss  to  the  debtor.     No  imifomi  rule 
can  be  established  by  which  all  sales  shall  be  conducted. 
A  mode   clearly  the  best  in   one  case  would  be  highly 
injurious  in  another.     The  law  therefore  confers  upon  the 
officer  who  is  charged  with  the  duty  of  making  sale,  large 
discretionary  power,  and  until  it  is  clearly  shown  he  ba 
abused  his  discretion,  or  fraudulently  exercised  his  power, 
the  court  must  assume  that  he  has  acted  fairly  and  discreetly. 
Mendtn  v.  Smithy  1  Gr.  CL  182 ;  Parkhurst  v.  Cory,  3  Stoct 
233 ;    Vanduyiu  v.  Vanduyne,  1  C.  JE.  Gr.  98 ;   Cummm  v. 
Little,  Ibid,  48.     The  mere  fact,  therefore,  that  a  number  A 
difterent  tracts  were,  in  this  instance,  sold  as  an  entirety, 
does  not  invalidate  the  sale,  nor  even  render  it  questionable; 
but,  on  the  contrary,  it  must  be  assumed,  until  the  legil 
presumption  is  overcome,  that  the  sherift'  made  the  sale  in 
that  mode  which  was  the  best  under  the  circumstances. 
The  complainant,  however,  alleges  that  he  requested  the 
sherift'to  sell  in  parcels,  and  designated  the  part  he  wanted 
sold  first.     This  the  sheriff  positively  denies ;  he  says  the 
complainant  made  no  objection  to  the  manner  of  the  sale, 
and  did  not  suggest  any  other  way  to  sell  the  property  thaa 
that   he   adopted.      The   complainant's   conduct   does  not 
inspire  confidence.     It  is  difficult  to  resist  the  conviction 
that  he   has,  all   through  this  litigation,  been   prompted 
rather  by  a  desire  to  lay  the  foundation  for  dilatory  pro- 
ceedings than  to  get  an  opportunity  to  present  the  merit*  \ 
of  his  defence.     I  am  compelled  to  believe,  upon  the  aft  \ 
davits  read  at  the  hearing,  that  the  complainant  did  net 
request  a  sale  by  parcels,  but  stood  by  and  permitted  tb 
several  tracts  to  be  sold  as  a  whole,  without  objection. 
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December,  1874,  the  defendant,  Steele,  brought  suit 
ist  the  complainant,  in  the  supreme  court  of  this  state, 
judgment  recovered  against  him  in  the  supreme  court 
e  state  of  New  York,  in  1857.  The  pleas  filed  by  the 
>1ainant  to  this  suit  were  treated  as  shams,  and  judg- 

was  entered,  regardless  of  them,  by  order  of  the 
:.  Subsequently  the  judgment  was  so  far  opened  as  to 
'  the  complainant  to  have  a  trial,  and  the  action  was 
larly  taken  down  for  trial  at  the  May  term  (1876)  of 
Union  county  circuit.  Four  continuances,  for  short 
ds,  were  granted,  on  the  application  of  the  complain- 
during  the  term,  and  when  the  last  was  granted,  he 
lotified  by  the  court  he  must  be  ready  for  trial  on  the 
issigned.  On  the  morning  of  that  day,  he  says,  he  left 
lome  in  North  Plainfield  at  six  o'clock,  and  w%nt  to 
York  city  to  secure  the  attendance  of  some  of  his  wit- 
;8,  who  resided  there,  intending  to  return  on  a  train 
ptised  to  leave  New  York  at  twenty  minutes  after  nine 
ck,  which  would  have  enabled  him  to  reach  the  court 
e  in  Elizabeth  at  ten  o'clock,  the  hour  when  the  court 
ed;  but,  on  reaching  the  depot  in  New  York,  on  his 
Ti,  he  was,  for  the  first  time,  informed  the  train  he 
cted  to  take  was  not  permitted  to  carry  passengers  for 
ibeth ;  that  he  was  compelled  to  remain  and  to  take 
ige  on  a  later  train,  and  that,  in  consequence  of  this 
pected  and  unavoidable  delay,  he  did  not  reach  the 
t  house  until  after  a  verdict  had  been  rendered  against 

Within  a  few  days  thereafter  an  unsuccessful  applica- 
was  made  on  his  behalf  to  the  justice  of  the  supreme 
t  presiding  at  the  trial,  for  a  rule  to  show  cause  why  the 
ict  should  not  be  set  aside ;  this  application  was 
ired,  on  affidavits  of  surprise  and  merits,  before  the 
sme  court  at  the  June  term  following,  and  was  again 
id;  and  it  was  again  made  before  the  same  court,  on 
}fmBl  affidavits,  at  the  November  term  last,  and  again 
IqL  It  is  not  pretended  there  is  a  fact  before  this 
ibmt  was  not  presented  to  and  considered  by  t\i^ 
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sapreme  court,  nor  is  it  disputed  that  that  court  had  < 
plete  jurisdiction  of  all  the  questions  raised  in  the  pro< 
ing,  and  fall  power  t»>  give  adequate  relief.  The  comi 
ant  sought  relief  in  that  forum  ;  it  had  fall  power  to 
and  determine  his  application.  I  think  he  is  bound  to 
mit  to  its  judgment.  He  certainly  cannot  have  it  revi 
here. 

A  suitor  who  comes  to  a  court  of  equity  asking  th; 
may  have  the  benefit  of  a  just  defence  which  a  court  c 
cannot  hear«  or  that  he  may  have  liberty  to  set  up  a  de 
wholly  unknown  to  him  \^and  his  ignorance  is  not  the  i 
of  negligence)  when  the  judgment  at  law  was  reco 
against  him,  or  that  he  may  be  relieved  against  a  judg 
procured  by  the  fraud  of  his  adversary,  which  he  dl 
have  an  oppi.^rt unity  to  denounce  in  the  court  pronou 
judgment,  presents  a  case  exclusively  the  subject  mat 
equity  cognizance :  and  he  has,  therefore,  a  right  to 
his  adversary  enjoined  until  the  validity  of  his  cla' 
relief  has  l>eeu  examined :  but  the  doctrine  is  perfect!; 
settled,  that  this  court  will  not,  on  the  application 
defendant  in  a  judgment  at  law  who  has  had  a  fair  c 
tunity  to  be  hean^l  ujK>n  a  defence  over  which  the 
pronouncing  the  judgment  had  full  jurisdiction,  enjoi 
enforcement  of  the  judgment,  simply  on  the  ground  t 
is  unjust,  even  if  it  is  convinced  thecottrt  passing  jud^ 
committed  an  error  in  law.  Po*rtrs  e'X>.<  v.  Butlcr'S  ai 
3  Gr.  CL  4(55:  T./'^/A/*  v.  Jokn.^on,  I  Sttxk.-nS;  Ma 
Gamble,  If  ml  •24»?;  Reo\.<\\  t^jper,  1  Bca:f.  223;  Simp 
Hart,  1  Jnhns^  Ch.  91.  It  rests  upon  the  highest  consi 
tions  of  propriety  and  justice.  A  matter  once  falli 
sidercd  and  decided  by  a  competent  tribunal,  cannot  be 
to  review,  upon  exactly  the  same  facts,  in  another  tii 
of  merely  concurrent  powers,  without  producing  co 
ing  decisions,  and,  consequently,  indecorous  strife  bc1 
the  tribunals,  and  leading  to  a  great  deal  of  litij 
purely  experimental  and  vexatious.  The  language  of ' 
cellor  Williamson,  in  Reeves  v.  Cooper^  snpra^  is  so  e 
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ent  to  the  question  under  discussion,  that  it  ought, 
>6,  to  have  been  decided  by  merely  a  quotation.  He 
"  Where  the  party  has  presented  the  matter  which  he 
!  as  the  ground  of  his  relief,  to  a  court  of  law,  and  the 
has  decided  against  him,  or  when,  through  his  own 
ence,  he  has  failed  to  present  it  to  the  court  in  which 
it  was  pending,  this  court  can  grant  no  relief.  It  has 
hority  to  sit  in  judgment  to  correct  alleged  errors  of 
of  law,  and  it  will  not  aid  a  party  who,  through  his 
leer  negligence,  haa  involved  himself  in  difficulty.'* 
order  to  show  cause  must  be  discharged  and  the 
tion  denied,  with  costs. 


Wilson's  executors 

V. 

Cobb's  executors. 

e  joint  prosecution  of  a  lawsuit  does  not  create  a  partnership 
1  the  parties,  as  to  the  subject  matter  in  dispute.  As  to  the 
themselves,  a  partnership  cannot  be  formed  by  implication  or 
>n  of  law. 

LAt  the  defendant  was  a  trustee  for  certain  bondholders,  cannot 
complainant,  because  he  is  not  individually  entitled  to  redress 
rong  done  to  other  persons. 

Q  estoppel  cannot  arise  from  the  mere  assertion  of  a  right,  made 
party  to  an  agreement  and  instantly  denied  by  the  other,  even 
I  assertion  is  made  in  writing  and  the  denial  is  oral. 

niien  the  complainant  makes  the  defendant  his  witness,  by 
Dg  him  to  answer  under  oath,  so  much  of  the  answer  as  is  fairly 
■re  to  the  bill  is  evidence,  and  must  prevail  as  the  truth,  unless 
by  the  oath  of  two  witnesses,  or  by  one  witness  corroborated 


iplainant  can  only  recover  on  the  case  made  by  his  bill.  A 
pi  m  only  required  to  meet  such  of  the  complainant's  proofs  as 
i  MtaUish  the  case  made  by  the  bill.    All  others  he  may  treat 


U 
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Oil  tiiKil  hoariuiT  on  bill,  answer,  replication  and  proofs. 

Afr,  .1.  Q,  AT  ^<^'tw,  tor  complainant. 
.V'*.  T.  \,  .V'C^rVr,  for  defendant. 

The  Viok-Chancellor, 

Tlio  lUiiiii  objoor  of  this  suit  is  to  have  it  determined 
whether  or  uvn  Paniol  M.  Wilson  was  joint  owner  wi4  ^ 
iiooriTo  T.  Cobb  of  twontv-two  bonds  of  the  Rutland sndj 
\Vav<hini:iou  Uailrvnid  Company,  purchased  by  Mr.  Cobb/tti 
January,  ISiU,  for  $7,-00,  and  sold  the  following  June  fcr^ 
$oO,SOO.  } 

Tho  suit  has  boon  ponding  since  December  30,  1861 
Sinoo  its  instinition  tho  dofondant  has  been  killed  in  a  rait; 
road  dis;istor,  auvl  tho  oomplainaut  has  died.  The  testimoa; 
o(  noithor  is  boforo  tho  court,  except  so  far  as  the  answer 
tho  dofondant  is  ovivlonoo. 

Tho  bill  alloiros,  prior  to  tho  purchase  of  the  bonds  iu  COD'S 
trovorsy,  tho  parties  wore  the  owners,  each  in  his  own  right|| 
of  eertain  bonds  <.»f  tho  corporation  mentioned,  and  thattbt 
twenty-two  bonds  in  dispute  were  purchased  pursuant  to* 
contract,  whereby  it  was  agived  the  parties  should  purchMI? 
an  additional  uuniber  of  bonds  ithe  bill  does  aver  tbatthA 
number  was  fixed  by  the  contract)  for  their  joint  benefits 
and,  it  is  further  alleged,  the  purchase  of  the  twenty-twi 
bonds  was  etfeeted  by  the  joint  efforts  and  negotiations  fli 
tho  parties.  This  is  the  onlv  trround  of  action  alle^S 
the  bill  respectiiig  tlie  tw*.uty-two  bonds.  The  complainaid 
must  reeovc-r,  if  at  all,  upon  the  case  made  by  his  bill.  & 
eannot  make  one  case  by  his  bill  and  another  by  his  proaii 
and  still  have  a  decree.  The  defendant  has  a  riirht,  befti? 
answering,  to  be  informed,  nlainlv  and  distinctlv,  bv  tb 
bill,  of  tho  complainant's  cause  lU' action.  When  proofetf^ 
produced,  the  defendant  is  only  required  to  meet  such  d 
the  complainant's  proofs  as  tend  to  establish  the  caoae^ 
action  alleged  in  the  bill.    Any  proof  not  tending  to  8uppd| 
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the  bill  may  be  treated  as  impertinent.  Any  other  rule 
^ould  render  pleadings  not  only  useless,  but  would  make 
iem,  in  the  hands  of  cunning  practitioners,  the  instruments 
)f  delusion  and  trick.  Andrews  v.  Famham^  2  Stock.  94 ; 
Uodcellv.  Sebring^  1  McCart.  90;  Mdrshmaii  v.  Conkliriy  6  C- 
E  Gr.  546. 

On  the  argument,  the  counsel  of  the  complainant  strenu- 
m\y  insisted  that,  even  conceding  the  complainant  had 
liled  to  prove  the  contract  alleged  in  his  bill,  and  that  it 
learly  appeared  Mr.  Cobb  had  purchased  the  bonds  in  con- 
roversy  at  his  own  risk  and  for  his  own  benefit,  still,  as  the 
arties  individually  owned  similar  bonds,  the  validity  and 
alue  of  which  depended  upon  the  result  of  a  suit  then 
ending  in  the  supreme  court  of  Vermont,  which  they  were 
flntly  prosecuting,  Mr.  Cobb  occupied  towards  Mr.  Wilson 

position  of  trust  and  confidence  with  regard  to  all  the 
3nds  in  litigation,  so  that  any  profit  or  advantage  gained 
Y  him  in  dealing  in  any  part  of  the  subject  matter  of  the 
kwsuit,  enured,  by  force  of  legal  principles  and  independent 
fa  promise,  to  the  equal  benefit  of  Mr.  Wilson.  Stripped 
fall  gloss,  the  proposition  is  this:  that  the  joint  prosecution 
f  a  lawsuit,  in  the  absence  of  an  agreement  to  that  ejBTect, 
reates  between  the  parties  prosecuting  it,  in  respect  to  the 
roperty  in  dispute,  the  relation  of  co-partners,  so  that  they 
re  subject  to  all  the  duties  and  liabilities  of  co-partners  in 
.  mercantile  co-partnership.  This  proposition  is  mani- 
■fly  unsound.  There  is  no  such  thing  as  a  partnership  by 
■plication  or  operation  of  law.  The  relation  inter  sese  is 
ttanded  in  voluntary  contract,  and  cannot  exist  independent 
If  ft.  As  to  third  persons,  the  relation  may  exist  in  spite  of 
!i  agreement  that  it  shall  not.  But  if  the  complainant  was 
ll^t  in  his  law,  his  proposition  is  incorrect  in  his  statement 

fliie  £Eu;t8.   Mr.  Cobb  and  Mr.  Wilson  were  not  prosecuting 

jointly,  in  their  own  right,  for  their  exclusive  benefit, 

itiie  suit  referred  to  had  been  brought  by  the  trustees  of 

^bondholders  to  foreclose  the  first  mortgage  on  the  Kut- 

md  Washington  railroad.   The  suit  was  in  the  name^  oi 
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the  trustees,  and  was  prosecuted  for  the  benefit  of  all  the 
bondholders.  Mr.  Cobb  and  Mr.  Wilson,  together  with 
Mr.  Joseph  W.  Taylor,  constituted  a  committee,  appointed 
by  the  bondholders,  to  superintend  the  prosecution  of  the 
the  suit.  It  does  not  appear  what  powers  the  appointment 
conferred.  It  may  be  that  Mr.  Cobb,  in  accepting  the 
appointment,  placed  himself  in  a  position  of  trust  towards 
the  other  bondholders,  so  that  his  purchase  of  the  twenty* 
two  bonds  in  question  would,  in  a  suit  by  his  vendor  against 
him,  be  regarded  as  a  purchase  by  a  trustee  of  the  properij 
of  his  cestui  que  trust.  But  if  this  be  so,  it  cannot  aid  the  com- 
plainant. It  gives  him  no  cause  of  action.  He  is  not  entitled 
to  redress  for  a  wrong  done  some  other  person.  It  is  enough 
to  say  of  this  claim,  it  is  not  set  up  in  the  bill,  and  if  it  had 
been,  it  would  not  have  given  the  complainant  a  right  to 
relief. 

As  already  remarked,  the  complainant's  sole  ground  of 
action,  set  up  in  his  bill,  in  respect  to  the  twenty-two  boudB, 
is  a  contract.     He  must  prove  the  contract  or  fail.    He 
required  the  defendant  to  answer  under  oath.     The  defend- 
ant denies  the  contract  as  broadly  and  positively  as  language 
can  do  it.     This  denial  must  prevail  as  the  truth,  unle« 
overcome  by  the  oaths  of  two  witnesses,  or  by  one  witneas 
supported   by   circumstances,  or  by   equivalent   evidence. 
Brown  v.  Bulkley^  1  MvCkirt.  294.     It  is  not  shown  Mr.  Wil- 
son had  the  slightest  connection  with  the  purchase  of  the 
twenty-two  bonds,  nor  even  that  he  knew  it  was  to  be  made. 
He  furnished  no  money  for  their  purchase,  and  never  offered 
re-imburscment.     His  case  is  utterly  barren  of  everything 
in  the  nature  of  proof  tending  to  show  the  slightest  negotiir 
tion  between  the   parties,  upon  any  subject,  prior  to  or 
cotemporaneous  with  the  purchase,  except  the  admission  of 
Mr.  Cobb,  in  his  answer,  that  before  he  made  the  purchaae 
he  solicited  Mr.  Wilson  to  join  him  in  a  purchase  of  bonds,  - 
and  he  understood  him  to  refuse.     There  is  not  a  word  of 
direct  evidence  attesting  the  existence  of  the  contract,  and 
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that  arising  from  circa  instances  is  too  faint,  in  my  judgment, 
to  be  made  the  foundation  of  a  judicial  determination. 

Two  circumstances  are  mainly  relied  on.  First,  a  writing 
dated  March  17,  1864,  evidently  drawn  for  the  signature  of 
BDch  of  the  bondholders  as  desired  one  of  the  trustees  to 
resign,  in  order  that  a  new  trustee  might  be  appointed.  It 
begins,  "  We,  '{he  undersigned,  holders  of  the  bonds 
secured,*'  4c.,  and  is  twice  signed  by  Mr,  Cobb,  but  by  no 
other  person.  Opposite  the  first  signature  are  the  words, 
"twenty-nine  bonds,"  and  opposite  the  second,  "twenty- 
two  bonds."  It  is  argued  if  Mr.  Cobb  had  been  the  sole 
owner  of  the  number  of  bonds  set  opposite  each  signature, 
he  would  naturally,  in  signing  the  paper,  have  placed  the 
whole  number  of  bonds  opposite  a  single  signature,  and  not 
separated  from  the  others  just  the  number  Mr.  Wilson 
claimed  an  interest  in.  But  it  is  not  enough  to  raise  a  sus- 
pcion,  or  even  to  show  Mr.  Cobb  was  not  sole  owner ;  it 
DBQst  be  shown  Mr.  Wilson  was  joint-owner.  This  paper 
was  put  in  evidence  by  the  complainant,  but  where  or  how 
it  was  obtained,  or  what  is  its  history,  does  not  appear.  It 
is  conjectured  it  was  sent  by  Mr.  Cobb  to  Mr.  Wilson  for 
Kb  signature,  but  if  it  was,  why  did  he  not  sign  it  ?  The 
coort  cannot  proceed  on  conjecture ;  it  must  have  proof. 

The  second  circumstance  relied  on  is  an  agreement  exe- 
cuted February  12, 1864,  by  Mrs,  Sarah  Bruen,  the  executors 
«f  William  D.  Bruen,  deceased,  Mr.  Cobb  and  Mr.  Wilson. 
It  first  recites,  "  We,  the  subscribers,  owners  of  the  number 
of  bonds  set  opposite  our  respective  names,"  &c.,  and  then 
pipees  that  the  parties  shall  place  their  bonds  in  the  hands 
[tfMr.  Cobb,  that  no  sale  shall  be  made  w^ithout  his  consent, 

ithorizes  him  to  sell,  and  then  provides  that  the  proceeds 

nde  shall  be  divided  among  the  parties  in  proportion  to 

number  of  bonds  owned  by  them  respectively.     It  is 

by  Mr.  Cobb,  and  opposite^  his  name,  under  the 

No.  of  bonds,"   are  the  figures  29.     It  w^as  next 

by  Mr.  Wilson,  then  by  Mrs.  Bruen ;  following  her 

are  those  of  the  executors  of  William  D.  Bru^u, 
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deceased,  and  then,  on  the  next  line  below,  appears  again 
the  signature  of  Mr.  Cobb,  with  the  word  "twenty-two" 
opposite,  and  immediately  under  this  last  signature  of  Mr. 
Cobb  is  the  character  "  &,"  and  on  the  next  line  below  the 
signature  of  Mr.  Wilson. 

Standing  alone  and  unexplained,  this  paper,  it  must  be 
conceded,  is  a  clear  admission  by  Mr.  Cobb  that  Mr.  Wilson 
was  joint  owner  of  the  twenty-two  bonds.  If  the  case  stood 
on  this  paper  alone,  it  would  be  free  from  difficulty ;  but  it 
does  not.  Three  of  the  persons  who  were  present  at  iti 
execution  have  testified  to  what  occurred  when  Mr.  "Wilson 
signed  the  second  time,  and  connected  his  signature  by  the 
character  "  &  "  with  that  of  Mr.  Cobb.  In  making  out  his 
principal  case,  the  complainant  called  the  subscribing  wit- 
ness, who,  in  his  direct  examination,  testified  Mr.  Cobb 
signed  for  the  twenty-two  bonds  first,  and  Mr.  Wilson 
immediately  after ;  that  no  remark  or  question  was  made 
by  any  one  respecting  Mr.  Wilson's  act,  and  there  was  no 
controversy  between  Mr.  Cobb  and  Mr.  Wilson  concerning 
the  twenty-two  bonds. 

The  other  two  witnesses,  who  were  called  by  the  defence, 
give  a  very  diiFerent  account  of  the  afiair.  The  one  sajs, 
when  Mr.  Wilson  signed  the  paper  the  second  time,  Mr. 
Cobb  asked,  "  Why  do  you  do  that  ?"  and  seemed  to  be 
displeased  ;  and  the  other  says,  when  Mr.  Cobb  discovered 
Mr.  Wilson  had  connected  his  name  with  his  as  owner  rf 
the  twenty-two  bonds,  he  asked  him  why  he  had  done  80| 
and  that  Mr.  Wilson  answered,  because  he  had  a  right;  to 
which  Mr.  Cobb  replied,  with  emphasis,  "  You  have  not, 
sir."  More  than  seven  years  had  elapsed  between  the 
occurrence  and  the  time  when  these  witnesses  were  required 
to  testify.  It  is  not  surprising  they  diflfer.  Lapse  of  time 
obscures  all  recollections,  the  best  as  well  as  the  wortt 
The  conflict  in  this  case  arises  entirely  from  infirmity  of 
memory.  The  subscribing  witness  declares,  no  doubt  con- 
scientiously, that  no  remark  or  question  was  made  respect- 
ing the  second  signature  of  Mr.  Wilson,  simply  because  all 
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ecoUection  of  that  part  of  the  transaction  is  obliterated 
rem  his  memory.  He  sincerely  believes  that  what  the 
>ther  two  witnesses  swear  did  occur,  did  not,  because  that 
Murt  of  the  scene  has  been  so  completely  rubbed  from  his 
nemory  as  to  leave  him  in  the  same  condition,  as  to  that, 
» though  he  had  not  been  present  at  all.  There  can  be  no 
loubt,  according  to  the  legal  rule,  negative  evidence  must 
pve  way  to  affirmative.  I  think  it  must,  therefore,  be  held, 
]M)agh  the  written  paper,  standing  alone,  shows  a  case  for 
iie  complainant,  yet  when  reviewed  in  the  light  of  facts, 
rtich  are  proved  to  have  occurred  at  its  execution,  and 
isODstituted  an  essential  part  of  its  execution,  it  amounted. 
It  most,  simply  to  an  assertion  of  a  right  by  Mr.  Wilson, 
irhich,  the  moment  it  was  made,  was  denied  by  Mr.  Cobb. 
The  paper  was  made  to  speak  for  Mr.  Wilson  and  against 
Mr.  Cobb,  by  Mr.  Wilson's  act.  Silence  or  acquiescence 
irould  have  made  it  Mr.  Cobb's  act,  but  no  man  can  be 
boand  by  the  act  of  another  which  he  promptly  and  clearly 
repudiates. 

In  my  judgment,  the  contract  on  which  the  complainant's 
iction,  in  respect  to  the  twenty-two  bonds  is  founded,  is  not 
proved.  There  is  nothing  in  the  case  which  would  warrant 
the  application  of  the  doctrine  of  estoppel  to  the  defence. 
It  IB  manifest  an  estoppel  cannot  arise  from  the  mere  asser- 
tion of  a  right,  even  if  it  is  made  in  writing,  by  one  party 
to  an  agreement  which  the  other  instantly  denies,  though 
tibe  denial  is  made  orally.  The  fundamental  idea  of  the 
i)ctrine  of  estoppel  is  to  prevent  a  person  from  denying,  to 
Ifce  prejudice  of  another,  what  he  has  once  clearly  admitted 
be  true,  and  thereby  induced  the  other  to  place  himself 
a  position  he  would  not  have  taken  if  the  admission  had 
been  made.  It  is  obvious  the  complainant  has  no  right 
invoke  the  aid  of  such  a  principle  of  law  in  this  case. 
When  Mr.  Cobb  exercised  the  power  of  sale  given  to  him 
the  agreement  of  February  12,  1864,  by  his  contract 
the  purchaser,  he  left  it  optional  with  Mr.  Wilson 
or  not  his  bonds  should  be  included.    Mr.  WW^ow 
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afterwards  directed  the  delivery  of  his  forty-three  bonds  to 
Mr.  Cobb,  and  that  they  should  be  included  in  the  sale. 
Payment  for  them  was  made  to  Mr.  Cobb.  He  admits 
there  remains  in  his  hands,  of  the  proceeds  of  the  sale  of  the 
forty-three  bonds,  $1,003.95.  Of  this,  he  claims  a  right  to 
retain  $1,000  for  his  services.  Their  nature  and  value  are 
not  shown.  The  burden  is  on  him.  Nothing  is  shown  but 
the  sale,  receipt  and  disbursement  of  the  money.  The 
amount  received  was  over  $60,000.  Its  receipt,  custodj 
and  transmission  was  attended  with  some  labor,  expense 
and  responsibility.  For  these,  compensation  may  be  allowed. 
I  think  $100  will  be  adequate.  This  is  the  best  judgment 
I  can  form  upon  the  proofs  before  me.  If  it  is  inadequate, 
it  is  so  because  the  proofs  are  insufficient.  The  main  relief 
asked  must  be  denied. 

I  will  advise  a  decree  that  the  complainant  shall  recover 
$903.95,  with  interest  from  July  27,  1864,  at  the  rate  of  rix 
per  cent.,  and  also  cost«. 


Boynton 
Sandford's  executor. 


1.  Where  a  defendant  intentionally  neglects  to  make  a  defenM 
within  the  time  prescribed  by  law,  his  application  to  set  aside  a  finil 
decree  in  order  to  lot  him  in  to  defend,  is  addressed  to  the  extrem* 
favor  of  the  court,  and  will  not  be  granted  unless  it  rests  in  the  cletf* 
est  equity. 

2.  The  fifty -seventh  section  of  the  orphans'  court  act  suspends  the 
right  of  action  by  creditors  for  six  months,  to  enable  the  executor  or 
administrator  to  examine  into  the  condition  of  the  estate,  and  to 
determine  on  the  proper  course  to  take  in  its  settlement.  If  he  p«^ 
mits  a  suit,  commenced  before  the  expiration  of  the  six  month8,to 
proceed  to  final  decree,  the  court  is  bound  to  assume,  in  the  absence 
of  proof  of  accident  or  inadvertence,  that  he  intended  to  waive  tlrt 
defence  given  by  the  statute. 
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defendant  who  seeks  to  set  up  a  defence  by  grace,  and  not  of 
must  show  that  he  has  an  equitable  defence. 

L  decree  for  a  deficiency  against  an  executor  will  not  be  set  aside 
ie  no  claim  for  the  debt  has  been  exhibited  under  oath,  pursuant 
lie  to  bar  creditors,  where  there  is  no  proof  that  such  rule  has 
granted  or  even  applied  for. 


plication  to  set  aside  final  decree  and  permit  the 
idant  to  set  up  a  defence  that  the  action  was  prema- 
p  brought.     Heard  on  petition  and  affidavits. 

•.  J.  Frank  Fortj  for  motion. 

.  William  Brinkerhoff^  contra. 

K  Yice-Chancbllor. 

e  only  reason  urged  why  the  final  decree  should  be  set 
is  that  the  action  was  prematurely  brought.     It  was 
lenced  within  less  than  two  months  from  the  time  the 
vas  admitted  to  probate.     It  is  not  pretended  there 
a  good  defence  on  the  merits;  the  defendant  does  not 
he  is  able  to  show  that  the  decree  is  in  any  respect 
itable,  nor  that  it  does  not  do  full  justice  to  all  parties, 
e  insists  that  inasmuch  as  there  existed  a  good  tech- 
defence  when  the  suit  was  brought,  which  he  omitted 
ike  w^ithin  the  time  limited  by  law,  it  is  the  duty  of 
>urt  to  set  aside  the  decree  that  he  may  make  it  yet. 
is  not  shown,  nor  even  claimed,  the  omission  was  the 
I;  of  accident  or  mistake,  it  must  be  assumed  it  was 
I.    The  defendant  intentionally  neglected  to  set  up 
efence  within  the  time  prescribed  by  law ;  his  applica- 
therefore,  is  addressed  to  the  extreme  favor  of  the 
&,and  cannot  be  successful  unless  it  rests  on  the  clearest 

m  design  of  the  fifty-seventh  section  of  the  orphans' 
t  ut  (Bev.  p.  763)  clearly  appears  on  its  face.  It  is 
MUe  the  person  entrusted  with  the  settlement  o{  an 


»i 
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estate  to  ascertain  its  value  and  the  debts  to  be  paid  ont  d 
it,  before  he  shall  be  compelled  to  pay  the  debts,  ffix 
months  is  given  to  enable  the  executor  or  administrator  to 
find  out  vrhether  the  estate  is  solvent  or  not,  and  to  deto^ 
mine  what  course  it  is  necessary  for  him  to  adopt  in  its 
settlement.  In  many  cases,  all  this  may  be  folly  accom- 
plished in  a  much  shorter  period  than  that  fixed  by  statatCi 
"When,  therefore,  an  executor  or  administrator  permits  sa 
action,  commenced  before  the  expiration  of  six  months 
from  the  grant  of  probate  or  administration,  to  proceed  to 
final  decree  by  default,  he  having  been  regularly  subpcensed 
to  answer,  and  having  also  entered  an  appearance,  as  the 
defendant  did  in  this  case,  the  court,  I  think,  is  bound  to 
assume  he  has  had  all  the  time  for  examination  he  requires, 
and  that  he  has  intentionally  waived  the  technical  defence 
given  by  the  statute.  Though  the  defendant  has  been 
examined  as  a  witness  on  this  application,  he  does  not  state 
he  had  not  fully  examined  and  satisfied  himself  of  the  con- 
dition of  the  estate  before  this  suit  was  brought,  nor  doci 
he  intimate  he  omitted  to  set  up  the  defence  he  now  seeb 
to  interpose,  through  ignorance,  inadvertence  or  accident 
It  is  clear  the  defendant  is  not  in  a  position  where  he  hii 
a  right  to  claim  the  favor  of  the  court. 

If  the  debt  is  just,  an  executor  or  administrator  mil 
rightfully  refuse  to  set  up  the  statute  of  limitations  to  » 
action  for  its  recovery.  Piirsel  v.  Pursely  1  McCarL  514 
If  he  can,  without  risk  of  personal  liability,  let  in  a  debt  ;j 
against  creditors,  legatees  or  distributees,  which  he  has  Iha 
power  to  defeat,  by  simply  setting  up  a  statutory  defence, 
there  ought  to  be  no  question  about  his  power  to  wwve  the 
benefit  of  this  statute,  which  merely  relieves  him  fipomeuit 
for  a  short  period,  to  give  him  an  opportunity  to  look  into 
the  condition  of  the  estate  and  determine  on  the  proper 
course  to  be  taken  in  its  settlement. 

A  defendant  who  seeks  to  interpose  a  defence  by  gnt^ 
and  not  of  right,  must  come  with  an  equitable  defence.  Hs. 
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EDost  stand  upon  a  rule  of  justice,  not  upon  a  naked  point 
of  law.     Vanderveer's  admW  v.  Holcombe^  7  C.  E.  Gr.  555. 

It  is  further  insisted,  that  at  least  that  part  of  the  decree 
i^i^dgii^g  the  defendant  liable,  in  his  representative  capac- 
ity, for  deficiency,  should  be  set  aside,  because  no  claim  for 
tlu8  debt  has  been  exhibited  under  oath  pursuant  to  a  rule 
bD  bar  creditors.  It  is  enough  to  say,  upon  this  point, 
fliere  is  no  proof  that  a  rule  to  bar  creditors  has  been 
(nuited,  or  even  applied  for. 

The  order  to  show  cause  must  be  discharged,  with  costs. 


Stoudinger 

V. 

City  of  Newark. 

■ 

:   1.  When,  by  legislative  grant,  the  location  and  construction  of  sew- 
18  committed  to  the  judgment  of  municipal  authorities,  so  long  as 
keep  within  their  powers  and  do  not  abuse  them,  their  acts  are 
tabject  to  judicial  reyision. 

1  If  land  be  dedicated  to  the  public  for  the  purposes  of  a  street, 
it  is  accepted,  the  public  right  is  complete,  and  the  land  may  be 
dated  to  any  use  to  which  a  street  acquired  in  any  other  mode 
lawfully  be  put. 

The  streets  of  a  city  may  be  lawfully  used  for  the  construction  of 
whether  the  public  right  was  acquired  by  condemnation  or 
on. 


On  order  to  show  cause  why  an  injunction  should  not 
le.    Hearing  on  bill,  answer  and  affidavits. 


[mi, — In  QUuhy  r.  Mwru^  3  C  E,  Gr,  72,  it  was  held  that  express 
ity  most  be  conferred  by  a  charter  in  order  to  construct  sewers. 
Mi  of  the  legislature  which  expressly  authorizes  a  city  to  turn  a 
ttream  into  a  sewer,  is  constitutional,  Butler  v.  Worcester^  112 
MI  \  and  a  plaintiff  must  establish  some  particular  injury  to 
"ariainff  therefrom,  to  entitle  him  to  relief.     Washburn  Co.  ▼. 
r,  116  IVoM.  458*,  and  see  Workman  v.  Worcester ^  IIB  Mom.  \^. 
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Mr.  Joseph  Coult^  for  motion. 
Mr.  Henry  Youngs  contra. 

The  Vicb-Chancellor. 

The  government  of  the  city  of  Newark,  by  an  ordinance 
duly  adopted  on  the  7th  day  of  July,  1876,  ordained 
that  a  eewer  should  be  constructed  from  the  westerly  line 
of  High  street  to  the  Passaic  river,  and  that  the  waters  of 
Mill  brook,  on  First  river,  should  be  diverted  from  thdr 
present  channel  into  the  sewer  and  carried  by  it  to  the 
Passaic  river.  The  sewer,  for  most  of  the  distance  between 
the  termini  named,  is  to  be  laid  in  Clay  street.  The  char- 
ter gives  the  municipal  government  full  power  to  lay  out, 
regulate  and  repair  streets,  to  construct  sewers  and  draim 
in  any  part  of  the  city,  and,  in  the  construction  of  any  sewer 
or  drain,  to  take  and  appropriate  or  divert  any  stream  of 
water  it  may  deem  expedient  and  necessary.  Compensa- 
tion is,  of  course,  to  be  made  to  the  persons  entitled  to  the 
water  diverted,  or  whose  lands  may  be  taken  for  sewerage 
purposes.  Clay  street  was  dedicated  by  the  complainaot 
many  years  ago  to  the  public  for  the  purposes  of  a  highway, 
and  has  been  accepted  by  the  city,  graded,  flagged  and 
curbed.  The  complainant  owns  and  resides  on  a  lot  extend- 
ing along  the  southerly  line  of  Clay  street,  a  distance  of  two 


As  to  the  right  of  a  city  to  connect  a  sewer  with,  or  to  discharge  i* 
into,  a  natural  stream,  see  Munn  v.  Pittsburgh,  40  Pa,  St.  364 ;  G'Bri»^» ; 
aSV.  Pauly  18  Minn.  17G ;  Thurston  v.  iSt.  Joseph,  51  Mo,  510.    In  Propntttttt 
d'c.  V.  Lowell,  7  (yrai/  223,  it  was  held  that  a  right  to  enter  "streets aw 
private  lands,"  for  the  construction  of  sewers,  would  not  authorise! 
city  to  discharge  its  sewage  into  a  canal,  or  to  lay  sewers  upon  Isodl. 
purchased  bv  the  cori)oration  for  the  use  of  their  canal ;  and  see  Bt 
dreth  V.  Lowell,  1 1  Grai/  345 ;  N.  Y.  C.  H.  R.  Co.  v.  M.  G.  L.  Co.,  63  N.  t 
326 ;  Columbus  v.  Hydraulic,  d'c.  Co.,  33  Lxd.  435.     An  act  of  the  \^gA 
ture  which  authorizes  the  building  of  a  market  in  a  street,  withoni 
providing  compensation  to  the  owner  of  the  fee,  is  unconstitutioBiL 
tState  V.  Laverack,  5  Vr.  201.    A  corporation  formed  under  a  general  teli 
has  no  right  to  lay  gas  pipes  in  a  country  highway,  without  the  conaeil 
of  the  owner  of  tlie  fee,  or  compensation  made  to  him.     Bloomfidd  (?■ 
lAght  Co.  V.  Calkins,  62  N.  Y.  386.     In  the  same  case  a  quay  was  raised, 


CEW.]  FEBRUARY  TERM,  1877.  189 


Stoudinger  v.  City  of  Newark. 


idred  and  twenty-seven  feet.     He  seeks  to  have  the  con- 
iction  of  the  sewer  in  Clay  street  enjoined,  because  such 

of  the  street  is  not  within  the  rights  or  powers  conferred 
)n  the  public  by  the  dedication.     He  contends  that  the 

of  the  street  is  still  in  him  ;  that  by  the  dedication  the 
3lic  merely  acquired  a  right  of  free  passage,  and,  as  an 
ident  of  this  right,  to  make  such  repairs  as  were  neces- 
y  to  render  travel  safe  and  convenient,  and  that  any 
ler  use  of  it  is  unauthorized,  and  cannot  be  made  law- 
ly  without  compensation  to  him.  On  the  argument,  the 
plication  was  put  distinctly  and  exclusively  on  the  ground 
at  the  city  authorities  were  seeking  to  appropriate  the 
reet  to  a  use  not  within  the  purposes  of  the  dedication, 
id,  therefore,  they  should  be  restrained  until  they  acquire, 
r  grant  or  condemnation,  the  right  they  intend  to  exercise. 
The  location  of  sewers,  their  size  and  capacity,  and  the 
aterial  of  which  they  shall  be  constructed,  are  matters 
hich,  by  the  charter,  are  committed  to  the  judgment  of 
le  municipal  authorities,  and  so  long  as  they  keep  within 
leir  power,  and  do  not  abuse  it,  their  acts  are  not  subject 
>  judicial  revision.  When  the  legislature  grants  to  a 
tanicipal  corporation  the  power  to  control  and  regulate 
le  use  of  its  streets,  it  invests  it  with  a  part  of  its  sovereign 
Pwer,  and  any  regulation  adopted  by  the  corporation,  in 
be  proper  exercise  of  its  powers,  is  as  much  beyond  the 
^otrol  of  the  courts  as  a  valid  enactment  of  the  legislature 


ier  the  streets  of  a  city  could  be  so  appropriated  without  such 
it  or  compensation. 

t  a  land  owner  on  a  street  already  opened  to  the  public,  is  enti- 

to  no  additional  compensation  for  the  construction  of  a  sewer 

In,  see,  also,  Kdjmf  v.  King,  32  Barb,  410,  33  How,  39 ;  State  v.  Lav- 

5  Vr.  201,  206.    The  owner  of  the  fee  cannot  maintain  an  action 

town  aathorities  for  placins  in  the  highway  a  reservoir  for  the 

of  retaining  water  with  which  to  sprinkle  the  highway.     West 

32  Vt.  367.    The  erection  of  a  monument  in  or  near  the 

of  a  street  two  hundred  and  seventy -eight  feet  wide,  may  be 

by  municipal  authorities,  without  the  consent  of  the  owner 

Ibe.     Tntpkint  v.  Hodgson,  2  Hun  146.      An  action  lies  by  an 

It  land  owner  against  a  city  for  so  constructing  a  culvert  that  it 

■ficieni  to  oarry  off  a  natural  stream.    Bochester  Co.  v.  Rochester) 

Ui^    So,  in  C^iNw  F.  2^>f^y,  9  ^.  ^i,  a  city  was  held  UaUe  {OT 
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•.■:  tiH:  -:-a:»r.  J/'.'^''  T.  Sfi^-'rf,  17  Arr^.  4:35.  It  is  only 
wb.«r-  ::  t:rdn?«:t^Ei«i*  ::«  jir-x-nrr  that  the  eoarts  are  anthorizel 
to  VtcnVr^r.      IT    t.  £■"..<  S»  C  JT.  ^r.  169. 

To  trrititlc  tht:  '^'tuplainant  to  the  aid  he  asks,  the  cout 
must  h'  'Id.  aa  Jk  ^jTin-i  pr:-p«.>«ition  of  law,  that  a  city  goTeni- 
ment.  having  auihorirr  to  control  the  use  of  its  stredi 
and  o«  nsrruot  scwers,  «?anaot  lawfdllv  use  them,  vhetkr 
ac«|u:red  by  ovdlcmnari  :»n  or  Jedi»?ation,  for  the  constroe- 
tion  of  5«r^»rr?.  withjiit  first  having  them  specially  cofr 
deriiced  f>r  that  rarp-:^:?e.  Whether  the  public  right  ii 
ai.'iiiirtrd  by  i;i:'ridomnati"n  or  dedication  is  quite  immitt 
rial.  If  Ian- 1  i?  dt»Ii«.*atod  to  the  public  for  the  purposes  d 
a  street*  and  there  i?  an  acceptance,  either  by  formal  actoi 
user,  the  public  right  i?  complete,  and  the  land  maylp 
appr«>priatod  to  any  use  to  which  a  street,  acquired  in  aB[ 
other  mode,  can  la^itully  be  put.  The  public  have  th 
same  ri^ht^  now  in  Clav  street  thev  would  have  had,  bl 
the  public  easement  been  aci[uired  by  condemnation.  Th 
bill  expressly  declares  Clay  street  was  dedicated  to  th 
public  for  the  purpi^sos  of  a  street :  the  public  right  initi 
just  as  extensive  as  it  would  have  been  if  it  had  bc« 
acijuired  by  grant.  It  is  a  public  street  for  all  purpo00 
ami  may  bo  so  used  antl  appn>priated. 


daiuage:<  causeil  by  hoc  building  a  <o^er  or  drain  to  carry  otf  a  natar 
w:it»-r-<*oui'-ii*  whii'h.  by  th«^  op«^ning  of  a  street,  was  turned  upon  i4ni 
tift"s  land.  AUur,  as  ii>  mere  surface  water.  Ibid,,  and  see  Flagg  v.  wm^ 
Ur,  13  Gray  i'»*Jl  :  U7.'o''r  v.  Xojc  Y'jrk,  I  Demo  595 :  Vineenncs  v.  Rkhariu^ 
Iwl.  3Sl.  Tlit^  •iwnfr  t-*f  the  feo  of  a  street  is  entitled  to  an  i^junetfa 
to  i«revent  an  »n'//'.-i*./»/.7',  wlio  had  oV>tained  the  consent  of  the 
tK>ard,  trifia  hiving  water  i>i].ies  in  the  street  in  front  of  plaini 
hou-e.  ^/  '-/oh  V.  /iV/ijr. /.<'../;,  9  L.  Ii.  {'-*/i.)  221.  A  permission  to" 
drain,  granted  in  1852  by  the  municipality  of  Elizabeth,  which  at 
time  po9se>sed  no  legislative  right  to  lay  sewers,  was  simply  a  Ik 
to  di-turb  iho  -urfaro  of  the  street,  and  conferred  no  right  to  mwr 
Huch  drain  as  n>rainst  the  owner  of  the  fee.  Glasby  v.  Mc/nity  3 
O'r.  72.  .So.  the  common  council  of  Trenton  were  held  to  haw 
authority  to  ;;raiit  to  an  individual  license  to  lay  a  railroad  track; 
a  public  street,  tor  his  own  use.  StaU^  Montt/omcry  v.  TVentwul  Fr. 
Where  a  company,  by  grant  from  the  state,  hela  lands  under 
i<ulijf:ct  to  I  he  public  right  of  navigation,  such  right  was  held 
firf:vent  the  continuance  of  an  ii\junction  for  a  trespaas 
Jdinrrit  Canal  Co.  v.  Jeric\i  Ciiy,  II  C  £,  Gr.  294.— Rsp. 
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The  authorities  upon  this  subject  seem  to  stand  with 
entire'  uniformity  against  the  rule  it  would  be  necessary  to 
«dopt  to  give  the  complainant  the  aid  he  asks.  Cane  v. 
Eartfordj  28  Conn.  362,  the  only  case  cited  on  the  argument 
in  support  of  the  complainant's  theory,  I  understand  to 
declare  distinctly  that  a  power  granted  to  a  municipality  to 
make  and  repair  streets,  confers  authority  to  construct 
lewers  in  the  streets,  which  may  be  exercised  w^henever  the 
condition  of  the  streets,  or  the  protection  of  the  public 
health,  renders  it  expedient  in  the  judgment  of  the  local 
government.  It  is  further  held,  that  such  use  of  the  high- 
way is  clearly  within  the  purposes  for  which  they  are  estab- 
Ibhed,  and  that  the  compensation  made  to  the  land  owner 
for  his  land  includes  damages  for  such  use. 

Equally  decisive  are  the  utterances  of  Judge  Gray  (now 
^diief  justice)  of  Massachusetts,  and  Judge  Harris  of  the 
Mpreme  court  of  New  York.  The  first  says,  in  Boston  v. 
Biehardsonj  13  Allen  146 :  "  Whenever  land  is  taken  for  public 
;  use  as  a  highway,  and  due  compensation  made,  the  public  have 
I  a  right  to  make  any  use  of  the  land,  directly  or  incidentally, 
conducive  to  the  enjoyment  of  the  public  easement,  and  such 
iBes  clearly  include  the  making  of  culverts,  drains  and  sewers 
under  the  highway,  for  the  cleansing  of  the  streets  and  the 
accommodation  of  the  inhabitants  on  either  side."  And 
L Judge  Harris,  in  Chapman  v.  Albany  and  Schenectady  B.  i?., 
IfIO  Barb.  860,  says :  "  A  street  may  be  used  in  any  way 
[irtiich  shall  best  promote  the  interest  and  business  of  the 
What  will  so  promote  those  interests  and  business  is 
be  determined  by  the  municipal  authorities,  to  whom  the 
itrol  of  the  streets  is  committed.  Sewers  and  drains  may 
constructed  and  water  and  gas  pipes  laid  in  them.  The 
restriction  upon  the  power  of  the  municipal  authorities 
tliat  they  cannot  appropriate  them  to  a  purpose  incom- 
ile  with  the  ends  for  which  thev  were  established." 
same  doctrine  is  declared  in  Milhaii  v.  Shaiy,  15  Barb. 
And  Judge  Dillon  declares  it  to  be  his  judgment 
n  municipality  may  lawfully  use  its  streets  for  t\ie  eon- 
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struction  of  sewers,  and  that  such  use  is  clearly  witb 
public  easement.  DillorCs  Man.  Cor.  §  544.     The  sam 
is  expressed  by  Mr.  Angell.  Angell  on  Highways^  §  216 
this  court  has  twice  declared  that  the  building  and 
tion  of  a  horse-railroad  in  the  streets  of  a  city,  wil 
consent  of  the  governing  power,  is  a  legitimate  use 
highway  for  the  purposes  of  public  travel,  and  not  a  l 
of  private  property  for  public  use,  within  the  mean 
the  constitution,  so  as  to  entitle  the  owner  of  the 
compensation.     Hinchman  v.  Paterson  Horse  R.  R.  Co 
E.  Gr.  75 ;  Paterson  and  Passaic  Horse  R.  R.  Co.  v. 
Patersony  9  C.  A  Gr.  158. 

Were  it  necessary  for  the  city  authorities  to  justilj 
action  before  the  courts,  their  answer,  I  think,  g 
highly  satisfactory  reason  for  the  diversion  of  the  wal 
Mill  brook,  and  also  shows  they  proceeded  cautious 
prudently  in  locating  the  route  of  the  sewer;  but  their 
in  these  matters,  in  my  judgment,  cannot  be  reviewed 
The  question  I  have  to  deal  with  is,  has  the  city  of  N 
power  to  construct  this  sewer  in  Clay  street,  without  ir 
ftirther  compensation  to  the  complainant  ?  I  think 
The  injunction  must,  therefore,  be  denied,  and  the  or 
show  cause  discharged. 


a 


Leonard 

V. 

The  New  York  Bay  Company. 

1.  A  decree  will  not  be  opened  and  the  sale  thereunder  set ; 
the  instance  of  a  petitioner  who,  by  neglecting  to  have  hei 
recorded,  was  not  made  a  party  to  the  suit.     (-Rev.  p.  118,  J  78.' 

2.  Failure  in  duty  to  a  party  to  a  suit,  affords  a  stranger  no 
of  relief. 

3.  A  person  not  a  party  to  the  suit  cannot  have  a  sale  set  asid 
under  a  decree  regularly  obtained,  on  the  ground  that  she  1 
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egistered  title  to  part  of  the  mortgaged  premises,  discharged  from 
mortgage  by  release,  if  her  grantor,  who  appeared  by  the  record  to 
he  owner  when  the  suit  was  brought,  was  properly  made  a  defendant. 

It  is  no  proof  that  the  efforts  of  a  solicitor  fell  short  of  **  diligent 
careful  inquiry,"  that  he  omitted  to  send  a  notice  of  a  foreclosure 
addressed  to  a  defendant  at  a  place  designated  as  his  residence  in 
ied  made  fifteen  years  ago. 

Phe  petition  of  Jane  Cawley  and  her  husband,  filed  in 
J  case^  asks  to  have  the  final  decree  made  therein  and  the 
i  of  the  master  thereunder,  as  well  as  the  subsequent 
^s  made  by  the  grantee  of  the  master,  set  aside,  so  far  as 
ct8  her  interest,  and  that  she  may  be  let  in  to  defend. 
i  bill  was  for  a  foreclosure,  and  the  decree  and  sale  by 
master  were  both  made  more  than  three  years  before 
filing  of  this  petition. 

'he  petitioner  herself  was  not  a  party  to  the  bill,  though 
husband  was.  When  the  bill  was  filed  she  seems  to 
e  been  the  owner  of  a  small  portion  of  the  mortgaged 
mises,  though  the  deeds  by  which  she  acquired  title  were 
then  recorded,  the  title  at  that  time  appearing,  by  the 
ord,  to  be  vested  in  her  two  grantors,  who  were .  both 
de  defendants  to  the  bill,  and  against  whom,  as  well  as 

•  husband,  a  decree  pro  confesso  was  taken,  according  to 
!  practice  of  the  court,  upon  affidavits  of  publication  of  the 
dee  to  appear  and  answer,  and  of  unsuccessful  inquiry 

the  places  of  abode  of  these  defendants. 
rhere  is  no  proof  of  irregularity  in  any  proceedings  in 
I  cause.  Nor  is  there  any  allegation  of  fraud  or  deceit  on 
J  part  of  complainant  or  any  one  acting  for  him.  The 
fence  the  petitioner  asks  to  interpose  is  to  show  that  the 
It  of  the  mortgaged  premises  to  which  she  claims  title 

•  released  from  the  lien  of  the  mortgage  many  years  ago. 

Db  order  to  show  cause  why  final  decree  shall  not  be 
kMdy  and  sale  and  conveyance  set  aside,  and  a  person  not 
let  in  to  answer  and  defend.     Heard  on  petition  and 

13 
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Tl>  i.: :"'.  i:.  i  L.ir:  \k  iri-^i.  The  p»erson  claimiDj 
:ir  :L:'-.r--f:  >.  i^'i:  :  ':-  \t  '^zi'.rrL  \r  oj.»eniug  the  decree 
>  L  :  i.  ict:^  ::  '.'l-  ^i::.  I:  "^Af  L^ro^n  fault  she  was  no 
ZL.jki-:  jk  :«ir:7.  ^l^^  Ir?"  A.-.iir-zi  in  :nt«rrt'5t  in  the  morl 
^-A^-ri  ::-:.. if^T-*  ■  7  i.-l  LiTci  .jAniiry  4.  ISoo,  oversixtee; 
v.jj.rNi  "r^:".  r.  rlr  .  :_.:_.rL  -rZ-vn:  of  the  suit.  It  was  n( 
rv. :: :-.  :  •::.::'  -^  i--  i*.  IS7"I-  ::.:r>r  :Lan  oisht  mouths  afti 
:Lv  r_L:A*-  I-.'.r^-r  La:  ".--rn  .urr.c-i  into  eflect.  A  secon 
•ivv  i,  :. .!  T-r:  r\ .  r  :-.  :.  -.vj.*  :ui.ic  :o  her  hi  August,  186! 
n^.-rrr  ::.-::  ::":-.  v-.^r?  "  -.:  r^  :Lv  institution  of  the  suit.  B 
L^r  '".v:.  iTr.s^  nv^'.ijT::.-  ^Le  irevented  the  eomplainai 
fr.T*.  n::*k:r.^  :.vr  u  i^ir:;.-.  :'ir-  i  'i-rpriveJ  herself  of  an  oppo 
:i;i:::v  ::'  :  :r.-.^v.:.^  ::.-:  :v.j';k:nant's  daim.  The  statu' 
expr^-sSiV  .lv..-arv>.  :•:;'*:  :::  ■: ■: ::^^^iUeuoe  of  the  omission  1 
iTiVf  ii..::..o  '.-:  l.^r  :l:\  Vv  rcir'.srrv.  before  the  oomnienc 
ment  of  the  su::.  ^i.t-  siiii!!  r-e  ^ouuJ  by  the  final  decree, i 
far  as  the  n.orTirajrvl  :  rviuisvs  art-  concerned,  in  the  sair 
niaun^T  as  :i  she  ha^l  been  made  a  party  and  appeared 
H'.*'.  p.  lis.  ?  7S.  If  the  unregistered  title  had  come  totl 
kn«.»\vIedgL-  of  tlie  c.'ii.plainant  during  the  pendency  of  ti 
suit,  no  dury  wciuM  tliereby  haw-  been  cast  upon  himti 
have  had  the  t»\vner  made  a  party.  Ih'a^more  v.  Wfsfcoit^^ 
C  E.  Gi\  302.  If  the  petitioner  had  appeared,  it  is  obvioi 
rihe  woulil  have  been  [■recluded  from  assailing  the  decrt 
and  sale  on  the  groun^l  now  urged.  Registry  laws  are  la« 
of  forfeiture  as  well  as  law?  of  protection.  Losey  v.  S/ff 
*o/<,  3  S(0''l\  246.  Having  neglected  to  register  her  deed 
before  the  coniinencenient  of  the  suit,  by  the  plain  letterl 
the  statute  her  estate  was  eut  out  and  transferred  by  tk 
decree  and  sale  under  it.  It  is  clear,  the  purchaser  cod 
not  have  succes?.sfully  resisted  the  execution  of  his  coutit 
of  purchase  on  the  ground  now  set  up  to  avoid  his  ti 
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Dinsmore  v.  Westcott,  supra  ;  Equitable  Life  Ins,  Co,  v.  Laird, 
}  a  E.  Gr.  319;  McCaMl  v.  Equitable  Life  Ins.  Co.,  11  C. 
E.  Gr.  531. 

In  a  case  where  the  purchaser  is  free  from  any  imputation 
of  fraud,  the  court  ought  not  to  destroy  a  title,  on  the  appli- 
cation of  a  person  not  a  party  to  the  suit,  which  it  would 
have  compelled  the  purchaser  to  take.  But  I  confess  I  am 
luuible  to  understand  upon  what  principle  the  petitioner  can 
be  permitted  to  urge  an  alleged  failure  in  duty  to  the  persons 
who  were  parties  to  the  suit  [as  a  reason]  w^hy  relief  should 
be  extended  to  her.  It  must  be  admitted  she  was  omitted 
M  a  party  through  her  own  fault.  If  she  has  been  con- 
demned unheard,  it  was  because  she  made  it  impossible,  by 
her  own  laches,  for  the  complainant  to  give  her  an  oppor- 
tnnity.  She  asks  relief  solely  on  the  ground  that  the  solicitor 
rf  the  complainant  did  not,  in  making  inquiry  for  the  resi- 
lience and  post-office  address  of  certain  absent  defendants, 
jtxplore  all  possible  sources  of  information  open  to  him. 
I^ut  suppose  it  is  admitted  his  eftbrts  fell  short  of  "  diligent 
careful  inquiry,"  what  right  has  the  petitioner  to  com- 
in  ?  Not  being  a  party  to  the  suit,  the  complainant  owed 
no  duty.  A  failure  in  duty  to  a  party  to  the  suit,  but 
makes  no  complaint',  the  case  being  free  from  fraud, 
not  give  a  stranger  a  right  to  assail  the  decree.  How- 
jr,  I  think  it  is  clear,  upon  the  proofs,  the  solicitor  of  the 
toplainant  performed  his  whole  duty.  His  inquiries  were 
Krected  to  every  source  of  information  which  would  have 
l(en  likely  to  occur  to  the  most  careful  person.  I  should 
lei  I  was  trifling  with  important  rights,  and  attempting  to 
HBblish  a  very  dangerous  rule,  to  hold  that  a  judicial  sale 
be  set  aside  because  the  solicitor  of  the  complainant 
m  foreclosure  suit  omitted  to  send  notice  of  the  suit  to  an 
tt  defendant,  addressed  to  him  at  a  place  designated  as 
residence  in  a  deed  made  fifteen  or  twenty  years  before 
[inatitution  of  the  suit,  without  other  information  that 
resided  there.  The  order  to  show  cause  must  be 
with  costs. 
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Marsh 

r. 
Marsh. 

1.  A  Ju-i^m-rr.:  ::   ilv:r\>r  *h.ct;M  never  lie  |*ronounced  on  doabtfi 
prw^tV. 

-.  TLr  « vivieno^  in  :L:*  oa>«».     /A.V,  to  establish  the  adultenr  of  th 
•iefendii::. 


On  final  branny  on  pleadings  and  proofe. 
Jfr.  W'V':!fi'  A  /*7^y,  for  complainant. 
Mr,  J'J'i'  IJhfu  tor  defendant. 

The  Vice-Chancellor. 

Tht- ^.ouiphiinant  soeks  to  be  divorced  from  his  wife 01 
the  irrouiul  of  adulierv.  The  aduUerv  is  allejgred  to  hai^ 
betii  ronjniitt^d  while  the  parties  resided  in  Jersey  (SXf 
The  hiisbiuurs  business  kept  him  in  New  York  City  tin* 
niirhts  of  eaeh  wc^k  until  near  midnight.  The  other  f<M| 
were  spent  at  home.  The  defendant  and  her  alle|^ 
paramour  beeanie  ae4uainteil  al>out  the  1st  of  June,  181 
Fri»m  about  that  time  they  were  together  two  or  tl 
evenings  oi  eaeh  week,  genenilly,  if  not  always,  when 
complainant  was  absent.  They  met  either  in  the  rooms 
Mr.  Cook,  who  oeeupied  the  lower  part  of  the  house,  in 
upper  part  of  which  the  complainant  had  three  rooms,  or 
the  street,     lie  never  visited  her  in  her  own  rooms. 

A  servant  girl,  who  lived  in  the  complainant^s 
during  the  whole  period  of  the  intimacy,  swears  that 
person  with  whom  the  adultery  is  charged  to  have 
committed,  came  to  Mr.  Cook's  almost  every  night ;  if 
complainant  was  at  home,  the  defendant  would  stay  in, 
if  he  was  away  she  would  go  down  and  they  would  go 
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?ther  ;    that  she  threw  notes  to  him  out 'of  the  window ; 

she  attended  evening  picnics  with  him,  and  on  one 

1  occasion,  when  she  was  with  them  in  charge  of  the 

jndant^s  babe,  the  defendant  told  her  to  address  her  as 

wife  of  the  alleged  paramour,  by  calling  her  Mrs. , 

ationing  his  name.  She  further  testified,  when  the 
eudant  went  out  with  this  person  in  the  evening,  she 
•rowed  her  under-garments,  and  returned  them  so  soiled 
not  to  be  fit  to  be  used.  This  witness  also  swears  to 
rlarations  by  the  defendant,  fully  admitting  the  adultery, 
■t  18  undisputed  that  on  the  evening  of  July  13,  1876, 
?se  parties  met,  by  previous  appointment,  on  a  street 
rner  in  Jersey  City,  walked  a  short  distance  together, 
»n  took  a  street-car  to  the  elevator,  by  which  the  ascent 
Jersey  City  Heights  is  made,  ascended  by  the  elevator 
d  passed  along  a  public  way  for  nearly  a  quarter  of  a 
lie,  then  turned  into  a  pathway  and  went  to  a  rock 
tuated  in  a  secluded  spot,  distant  from  one  hundred  to 
»e  hundred  and  fitly  yards  from  the  public  way.  The 
Biband  had  requested  three  persons  to  watch  them  on  this 
IBcasion,  two  of  whom  pursued  them  up  to  near  the  rock. 
|be  of  them  swears,  after  they  reached  the  rock,  he  crawled 
b  to  within  eight  or  nine  yards  of  them,  and  saw  them  in 
ipoeition  which,  if  his  evidence  is  believed,  establishes 
ilir  guilt  beyond  all  doubt. 

The  alleged  paramour  has  been  examined  as  a  witness  on 
Aalf  of  the  complainant.  He  swears  he  never  had  criminal 
lercourse  with  the  defendant,  but  admits  that  he  confessed 
iHae  complainant  he  had  had,  but  says  the  confession 
ii  made  under  fear  of  a  threat  that  he  could  be  sent 
r  state  prison,  the  complainant  representing  to  him  that 
[could  prove  the  adultery  by  four  witnesses.  He  also 
he  knew  the  complainant  was  unwilling  he  should 
with  his  wife,  and  had  "  hard  feelings  "  against 
Ibr  doing  so.  He  also  admits,  that  since  this  suit  was 
[y  the  defendant  has  written  several  notes  to  him, 
were  delivered  by  an  unknown  man,  and  that  ait^i 
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reading  them  iher  were  returned  to  the  anknown  pe 
at  his  reqoest.     He  als<.»  says,  in  September  last  the 
man  left  at  his  residence  a  letter  addressed  to  him,  wit 
signature,  dated  Brooklyn,  September  12,  1876,  in  ^ 
the  writer  savs : 

**  You  (ocir,  dear  darling,  tou  looked  so  pale  and  thin,  when 
you  la»t,  my  heart  acheJ  for  you.  It  made  a  cold  chill  run  th 
me,  for  if  any  thin/E  «hould  hafip^en  to  you.  I  should  not  care  1 
another  minute,  for  I  love  vou  <o.  Mv  life  would  be  a  blank  w 
you.  If  I  was  sure  I  wa«  all  in  all  to  you.  I  would  be  happ 
reconciled  to  what  may  come.  I  hare  sereral  times  tried  to  get 
you  what  your  intentions  are  towards  me,  but  I  never  could  get 
tell  me  |ilainly  what  you  intended  to  do  after  this  thing  is  over, 
why  do  you  not  speak  pldin.  right  out.  and  put  my  mind  at  ease 
this  uncertain  affair  goes  on  much  longer  I  shall  yield  to  a  great 
tation  put  before  me.  You  know  that  I  lore  you,  for  I  have  pn 
to  vou  in  manv  wars.  ♦♦♦♦♦♦♦!  am  anxious  to  « 
Answer  this  right  away,  and  speak  your  mind  to  me  in  your  let 
will  reach  no  other  hands  but  mine,  and  I  will  return  it  to  you 
day  evening  if  you  come  over,  and  I  >hall  expect  you  to  return 
It  i?  the  safest  and  l^est  way.  Oh  !  how  my  arms  are  aching 
around  your  neck,  my  precious  darling.  ♦♦♦♦♦!  reu 
ever,  vours  till  death." 

He  further  savs,  ho  has  never  seen  the  defendant 
liut  he  subsequently  stated  he  had  received  notes  fror 
both  before  and  after  this  letter  was  received,  and  that 
he  received  this  he  supposed  she  had  written  it.  If 
intercourse  had  been  pure  and  innocent,  it  would  hav€ 
impossible  for  such  a  thought  to  enter  his  mind.  He 
not  have  supposed  she  wrote  it  unless  he  knew  her 
and  heart  were  utterly  depraved.  It  contained  a 
demand  upon  him  to  declare  whether,  when  this  di 
suit  was  over,  he  intended  to  marrj'  her  or  not ;  and 
declaration,  as  plain  as  language  could  make  it,  that 
relations  had  been  criminal.  A  wife  who  writes  to  a 
not  her  husband,  and  with  whom  she  has  associated  n 
at  other  places  than  her  home,  in  the  absence  of  he 
band,  "  You  know  that  I  love  you,  for  I  have  prove 
you  in  many  ways."    ^'  My  arms  are  aching  to  be  i 


ISiEw.]  FEBRUARY  TERM,  1877.  199 


Mftrsh  V,  Marsh. 


your  neck,  my  precious  darling,"  assures  him  of  a  lustful 
bve,  and  reminds  him  that  he  has  had  many  proofs  of  it  in 
their  licentious  enjoyments.  The  letter  reminded  the  para- 
mour of  the  repeated  attempts  the  writer  had  made  to  find 
)ut  what  were  his  intentions  towards  her ;  it  confessed  a 
echerous  love  for  him,  and  appealed  to  his  recollections  for 
he  many  proofs  that  had  been  given  of  it.  It  was  impos- 
able  for  him  to  believe  the  defendant  had  written  it,  unless 
11  these  were  to  him  internal  evidences  of  its  authenticity, 
t  spoke  of  secret  transactions,  in  which  they  alone  were  the 
letors,  and  unless  its  statements  were  known  to  him  to  be 
nithful,  he  could  not  have  supposed  she  had  written  it. 

The  complainant's  brother,  who  swears  he  is  acquainted 
nth  the  defendant's  handwriting,  says  he  believes  the 
Btter  was  written  by  the  defendant.  Her  father  swears  he 
bes  not  think  she  wrote  it,  while  the  person  to  whom  it  was 
ent,  and  who  had  been  in  the  habit  of  receiving  notes  from 
ler,  says,  when  he  received  it  he  supposed  she  had  written 
t  1  have  compared  it  again  and  again  with  a  letter  in 
sridence,  admitted  to  have  been  written  by  the  defendant, 
md  I  am  compelled  to  say  I  cannot  get  rid  of  the  convic- 
Son  they  were  both  written  by  the  same  hand. 

Civilized  government  everywhere  rests  upon  the  marriage 
Idation.  The  courts  should  never  dissolve  this  relation 
Icept  upon  full,  clear  and  conclusive  proof  of  the  cause  of 
ivorce.  A  judgment  of  divorce  should  never  be  pro- 
QQDced  upon  doubtfiil  proofs.  If  mistakes  are  committed, 
ley  shoald  be  committed  in  favor  of  the  continuance  of  the 
Ifttion,  no  matter  how  painful  the  consequences  are  to  the 
jmediate  parties  concerned.  Suitors  should  understand 
\ft  marriage  tie  is  sacred  and  inviolable  in  the  eye  of  the 

r,  and  will  never  be  broken  by  the  courts,  except  the 

make  the  path  of  duty  plain  and  clear.     I  have  con- 

this  case  with  an  earnest  desire  to  ascertain  the 

I  confess,  I  have  examined  it  wdth  a  hope  that  I 

be  able  to  reach  the  conclusion  that  the  conduct  of 
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the  defendant  had  been  only  imprudent,  but  not  criminaL 
But  the  proofs  will  not  permit  it.  They  force  me  to  the 
conclusion  that  the  defendant  is  an  adulteress,  and  I  most 
so  declare.     A  divorce  a  vinculo  will  be  advised. 


Price 

V. 

Trusdell. 

1.  If,  by  a  contract  not  under  seal,  one  person  makes  a  promise  to 
another  for  the  benefit  of  a  third,  such  third  person  may  maintain  u 
action  on  it,  though  the  consideration  did  not  move  from  him. 

2.  A  promise  by  a  defendant  to  apply  a  debtor^s  funds,  received  or 
to  be  received,  to  the  payment  of  a  particular  debt,  is  not  a  promise  to 
answer  for  the  debt  of  another  person. 

3.  Where  the  drawer  of  a  promissory  note  provides  the  second 
endorser  with  funds  to  pay  the  note,  a  trust  is  created  in  favor  of  tho 
first  endorser,  as  well  as  the  holder,  to  have  the  fund  applied  in  pif* 
ment  of  the  note. 

4.  A  surety  or  creditor  has  a  right  to  have  any  collaterals  the  debtor 
may  have  pledged  to  either  for  the  payment  of  their  debt,  at  any  point 
in  the  transaction,  applied  to  the  payment  of  the  debt. 

5.  "Where  two  persons  successively  endorse  a  promissory  note  for  tko 
accommodation  of  the  drawer,  and  the  drawer  provides  the  second 
endorser,  at  the  time  of  his  endorsement,  with  the  means  to  pay  tlio 
note,  without  the  knowledge  of  the  first,  the  drawer  and  second 
endorser  have  a  right  to  subsequently  agree  that  the  means  shall  In 
appropriated  to  another  purpose ;  but  if  the  second  endorser  promiM 
the  first  that  the  means  provided  by  the  debtor  shall  be  applied  tothi 
payment  of  the  note,  and  thereby  lures  him  into  inaction  which  resotti 
to  his  iryury,  such  promise  creates  an  equity  in  favor  of  the  first  whidi 
will  support  an  action. 

On  final  hearing  on  pleadings  and  proofe. 
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Mr.  Johi  Whitehead  and  Mr.  A.  Q.  Keasbey,  for  com- 
plainant. 

Mr.  Thomas  N.  Mc  darter  and  Mr.  John  H.  Emery ^  for 
lefendant. 

The  Vice-Chancellor. 

The  object  of  this  suit  is  to  compel  the  defendant  to  per- 
>rra  a  promise  alleged  to  have  been  made  by  him,  to  one 
lamuel  Barber,  for  the  benefit  of  the  complainant.  The 
arties  became  the  sureties  of  Barber  for  the  fulfillment  of 
.  contract  made  by  him  with  the  city  of  Newark,  July  9, 
.872,  for  paving  part  of  Broad  street.  On  the  24th  of  the 
anie  month,  Barber  applied  to  the  defendant  to  raise 
(25,000  for  him,  on  three  notes,  all  drawn  by  himself,  two 
Bf  (8,000  each,  and  one  of  $9,000,  and  endorsed  by  both  the 
complainant  and  the  defendant.  As  between  themselves, 
ibe  defendant  was  first  liable  on  the  two  of  $8,000  each,  and 
fte  complainant  on  that  of  $9,000.  Two  other  persons  had 
bdorsed  all  three  prior  to  either  complainant  or  defendant. 
All  were  accommodation  endorsers.  The  defendant  raised 
fke  money  on  the  three  notes.  Before  it  was  passed  over. 
Barber  executed  two  orders,  one  on  the  treasurer  and  the 
Jttier  on  the  auditor  of  the  city,  directing  the  payment  to 
Ike  defendant  of  all  the  moneys  earned  under  the  contract. 
Dver  $85,000  have  been  paid  to  the  defendant  upon  these 
jfeders,  by  the  city,  at  diflTerent  times.  Barber  failing  to 
the  $9,000  note,  after  several  renewals,  the  complainant 
compelled  to  take  it  up.  The  bill  avers  that  Barber's 
in  making  the  orders,  and  the  defendant's  in  accept- 
them,  was  to  secure  the  application  of  the  money 
siTed  upon  them  to  the  payment  of  all  three  of  the  notes. 
averment  is  fully  supported  by  Barber's  testimony. 
tvrears  it  was  distinctly  agreed  between  the  defendant 
himself,  when  the  orders  were  given,  that  the  money 
Iflired  under  them  should  be  applied  by  the  defendant  to 
ipajment  of  the  three  notes.    The  orders  simply  a\xt\voT- 
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ized  the  defendant  to  receive  and  receipt  for  the  monej; 
they  did  not,  by  express  words,  change  the  title  to  the 
money,  nor  direct  its  disposition.      The  defendant  denitt 
that  a  promise  in  form  was  made,  but  says,  when  Barber 
applied  to  him  to  raise  the  $25,000,  he  declined,  stating  thit 
he  already  owed  him  a  large  amount,   and   that  he  was 
unwilling  to  make  a  further  loan ;  that  Barber  then  pro- 
posed  to  assign   the  contract,  and   that  it  was  thereupon 
agreed  that  Barber  should  assign  the  contract  to  him  for 
all  he  was  then  liable  to  him  for,  and  he  would  then  nuae 
the  money  on  the  two  $8,000  notes ;  that  Barber  then  went 
away,  taking  the  three  notes  with  him,  and  on  his  return 
produced  the  $9,000  note  endorsed  by  the  complainant,  and 
requested  him  to  got  the  money  on  that  as  well  as  the 
others,  and  he  did  so.     Tlie  defendant  further  says  the 
orders  wi.to  given  pursuant  to  this  agreement,  and  that  he 
did  not  promise,  nor  was  it  proposed,  that  any  part  of  the 
money  received  under  the  orders  should  be  applied  to  the 
payment  of  the  89,000  note.     It  is  not  shown  that  any 
further  airreement  was  made  bv  Barber  and  the  defendant 
respecting  the  moneys,  until  after  June  7,  1873.    Some 
time  after  this  date — the  exact  time  is  not  shown — ^Barber 
made  an  absolute  assignment  of  the  monej'^  to  the  defend- 
ant, post-dated  June  7,  1873. 

There  can  be  no  doubt,  if  upon  the  evidence  it  is  found 
as  a  fact  that  the  defendant  received  the  orders  upon  Wi 
promise  to  apply  the  moneys  received  upon  them  to  the 
payment  of  the  $9,000  note,  and  that  such  promise  remained 
in  force  when  this  suit  was  brought,  the  complainant  has  a 
right  to  relief.  The  doctrine  is  settled  in  this  state,  thatU^ 
by  a  contract  not  under  seal,  one  person  makes  a  promi* 
to  another  for  the  benefit  of  a  third,  the  third  may  maintun 
an  action  on  it  though  the  consideration  did  not  move  from 
him.  JosVn  v.  X  J,  Car  Spring  Co.  7  Vr.  141.  And  where 
the  consideration  of  such  promise  springs  out  of  a  new 
transaction,  or  moves  to  the  party  promising,  upon  some 
fresh  and  substantive  concern  to  himself,  the  promise  is  not 
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within  the  statute  of  frauds,  and  will  be  valid,  though  verbal. 
Hetfield  v.  Dow^  3  Dutch.  440.  Mr.  Browne,  in  his  treatise 
OB  the  statute  of  fiauda,  says :  '^  It  is  obvious  that  an 
fnp^gBsnmt  m  terms  to  apply  the  debtor's  own  funds, 
leceived  or  to  be  received  by  the  defendant,  to  the  payment 
of  a  demand  against  him,  creates  a  duty  as  agent  rather 
than  as  surety ;  the  defendant's  promise  is  not  to  pay  the 
debt,  but  merely  to  deliver  certain  property  to  the  nominee 
of  the  original  debtor,  and  the  right  of  such  nominee  against 
the  defendant  for  a  breach  of  his  promise  is  not  at  all 
ifected  by  the  statute  of  frauds."  Browne  on  Frauds^  §  187. 
Legal  rules  clearly  entitle  the  complainant  to  relief,  if  he 
i right  in  his  facts.  The  test  question  is  one  of  fact:  Were 
the  orders  made  and  accepted  upon  the  promise  stated  in 
ke  bill  and  sworn  to  by  Barber,  and  did  it  remain  in  force 
i  the  commencement  of  this  suit  ?  The  evidence  on  the 
fBt  branch  of  this  question  is  not  as  conflicting  as  counsel 
iemed  to  regard  it  on  the  argument.  Barber  swears  the 
rders  were  ^ven  upon  an  express  promise  by  the  defendant 
lat  all  three  of  the  notes  should  be  paid  out  of  the  money 
jceived  upon  them,  while  the  defendant,  on  his  direct 
camination,  says  he  agreed  to  raise  the  money  on  the  two 
JjOOO  notes  oa  condition  that  Barber  assigned  the  contract 
>  secure  the  debt  he  then  owed  him,  and  on  his  cross- 
camiuation  he  says  he  consented  to  take  the  three  notes 
rovided  Barber  would  assign  the  contract  to  secure  what 
8  then  owed  hiin,  and  also  all  future  liabilities.  The  only 
(Mible  distinction  which  can  be  drawn  between  the  two 
■tements  is  this:  According  to  Barber's  statement,  the 
Bfendant  made  an  absolute  promise  to  pay  the  notes  out  of 
10  money  received  upon  the  orders:  while  according  to  the 
riendant's,  it  may  be  said  he  understood  the  money  was 
H^gned  to  him  to  pay  the  debt  then  due  to  him,  and  also 
^i&demnify  him  against  the  contingent  liability  he  had 
18  endorser  of  the  three  notes.  At  the  time  the 
rere  delivered,  the  defendant  had  already  endorsed 
notes,  or  did  so  immediately  afterward,  and  paav^^d. 
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them  away.     Barber  was  liable  to  the  defendant  npoD  all 
of  them.     Whether  the  contract  is  stated  in  the  one  form 
or  the  other,  one  thing  is  clear,  the  defendant,  as  the 
arrangement  then  stood,  was  bound  to  pay  the  notes  out  of 
the  moneys  received  upon  the  orders.     No  future  advaucei 
of  either  money  or  credit,  up  to  that  time,  had  been  solicited 
or  promised,  and  if  none  had  been  made,  and  no  change 
had  been  made  in  the  contract,  it  is  hardly  possible  thati 
question   could   have    been   raised   as  to  the   defendant'i 
liability.     The  orders  put  the  money  under  the  defendanfi 
control,  to  provide  him  with  the  means  to  pay  the  notes, 
and,  when  received,  he  was  bound  to  apply  it  to  thej  purpose 
for  which  it  was  placed  at  his  disposal.     By  placing  the 
money  under  his  control  to  pay  this  debt,  a  trust  was  created 
in  favor  of  Barber's  creditor  and  his  sureties  to  have  the 
money  applied  to  its  payment.     In  the  language  of  Chan- 
cellor Kent,  in  a  case  in  many  respects  identical  with  the 
one  in  hand :  "  These  collateral  securities  are,  in  fact,  traats 
created  for  the  better  protection  of  the  debt,  and  it  is  the 
duty  of  the  court  to  see  that  they  fulfill  the  design.    And. 
whether  the  plaintiffs  were  apprised,  at  the  time,  of  the 
creation  of  tliis  security,  is  not  material.     The  trust  wtf 
created  for  their  benefit,  or  for  the  better  security  of  their 
debt,   and   when  it  came  to  their  knowledge  they  were 
entitled  to  affirm  the  trust  and  enforce  its  j>erformance." 
Moses  v.  Murgatroydy  1  Johns,   Ch,  118.     The  rights  of  a 
creditor  and  a  person  occupying  the  position  of  a  surety, 
whether  technically  surety,  or  endorser,  or  guarantor,  ia 
respect  to  property  pledged  by  a  debtor  for  the  payment  of  \ 
his  debt,  are  reciprocal ;  the  creditor  may  claim  the  benefit  i 
of  the  collaterals  held  by  the  surety,  and  the  surety  may 
likewise  claim  the  benefit  of  the  collaterals  held  by  the 
creditor.     The  obvious  design  of  the  law,  in  both  cases,  ii 
to  satisfy  the  debt  out  of  such  property  of  the  actual  debtor 
as  lie  may  have  pledged,  at  any  point  in  the  transaction,  aa 
security  for  the  debt,  and  thus  relieve  from  loss  those  who 
may  have  become  bound  for  the  debt  as  a  mere  favor  to 
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the  debtor.  Nobody  wijl  dispute  its  justice.  The  real 
debtor,  the  person  who  in  conscience  was  bound  to  pay 
this  debt,  has  provided  the  defendant  with  the  money  to 
pay  it ;  he  has  received  the  money ;  it  is  not  pretended  he 
has  not  received  a  sum  sufficient  to  pay  the  debt.  Barber 
owed  him  when  the  orders  were  given,  and  also  the  three 
notes ;  it  would  seem,  therefore,  to  be  a  matter  of  simple 
justice  that  he  should  be  required  to  pay  the  debt. 

But,  it  may  very  properly  be  said,  the  complainant,  so  far 
tehis  title  to  relief  has  yet  been  considered,  stands  in  Bar- 
ker's right  and  upon  his  contract,  and  that  the  defendant  and 
Jarber  having,  by  a  subsequent  agreement,  appropriated 
be  money  to  the  security  of  a  debt  subsequently  contracted 
f  Barber  to  the  defendant,  the  complainant  is  seeking  to 
iforce  a  contract  which  has  been  abrogated  by  the  parties 
►  it,  and  he  is,  therefore,  without  a  "  legal  existing  stipula- 
m  '*  to  support  his  action.  This  view  has  the  support  of 
rthority.  Crowell  v.  Hospital  of  St.  Barmibas^  12  C  E.  Gr. 
>0;  1  Lead,  Cos.  Eq.  {4th  Am.  ed.)  175.  But,  it  is  also  true, 
new  and  independent  equity  could  have  been  created  by 
le  promise  of  the  defendant,  or  arisen  out  of  his  conduct, 
>on  which  the  complainant  may  stand  in  his  own  right.  Mr. 
)ence,  in  speaking  on  this  subject,  says :  "  If,  by  reason  of 
le  expectations  held  out  to  a  stranger  to  the  contract, 
ider  the  contract,  his  condition  in  life  has  been  changed, 
\  the  knowledge  and  by  the  instrumentality  of  the  parties, 
len  the  stipulation  for  his  benefit  may  be  enforced  by  such 
langer,"  not  in  virtue,  however,  of  its  original  efficacy, 
Bt  npon  a  new  equity  arising  in  favor  of  the  stranger.  2 
^fmc^s  Eq.  Jwr.  281.  If,  while  the  original  arrangement 
■B  in  force,  or  perhaps  even  subsequently,  the  defendant 
Mmsed  the  complainant,  if  he  would  wait  until  a  subse- 
mt  or  the  final  payment  was  made,  he  would  pay  the 
I,  the  promise  created  a  new  and  substantial  equity  in 
of  the  complainant  which  no  subsequent  contract 
the  defendant  and  Barber  could  extinguish.    The 

LiAl  not  permit  the  defendant  to  lure  the  coinpVa\\itta\. 
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into  ina«:::.':i.  and  -Lc-robv  got  him  to  give  up  the  benefit  of 
a  security  within  h\<  rca«.h.  by  promising  to  pay  the  dehl 
at  a  lutuFf  tinie  out  i»t'  other  monevs  of  the  debtor  unda 
hi.-  c">ntn.'l.  an«l  then,  when  tlie  oomphiinant,  after  having 
waiting  a?  rt'«jiiv<:i.M.L  a?ks  him  to  keep  his  promise,  to  turn 
uT'Oii  hini  an«l  mookinirlv  >av :  "The  mouev  has  been 
appliotl  h^  «h.-l»t.s  ?uhjiov|iK'ntly  incurred  by  the  debtor  to 
iWi:.  an«l  I  have  none  for  you."  The  complainant  testifies, 
within  two  months  after  the  orders  were  given  he  found 
fault  with  the  defendant  for  taking  an  assignment,  which, 
as  he  expressed  it.  left  him  out  in  the  cold;  that  the  defend- 
ant replied.  "Give  yourself  no  uneasiness,  the  notes  will  be 
paid,"  and  then  promised  to  give  him  a  writing,  after  the 
tiist  note  was  paid,  jaitting  them  on  an  equality  under  the 
assiirnnient.  His  son-in-law  also  testified  that  in  June,  1873, 
the  defeutlant  requested  him  to  say  to  the  complainant  he 
need  not  (onimence  legal  proceedings  against  him:  if  he 
would  hold  on.  lie  should  liave  his  monev  for  the  S9,0n0note 
out  of  the  tiiial  payment,  and.  in  a  subsequent  conversation, 
the  defendant  requested  him  to  tell  the  complainant  he  need 
not  fret  about  his  money:  he  would  see  it  paid:  there  wiij 
monev  onouirh  :  and  it  is  also  shown,  the  defendant  told  one 
of  the  oomj»lainant's  counsel,  while  he  was  endeavoring  to 
constrain  him  to  pay  one  of  the  •?S,000  notes,  which  had  been 
renewed  in  the  defendant's  absence,  upon  the  complainant's 
endorsement  alone,  and  the  defendant  therebv  relieved  from- 

at 

liability,  that  in  all  probability  the  -SOyOOO  note  would  bepttd 
out  of  the  last  payment,  he  had  no  doubt  about  the  com-; 
plainant's  irettini::  his  monev.  Airainst  this  testimonv  thft. 
defendant  brings  nothing  but  his  own  oath.  The  weight  of' 
the  evidence,  in  my  judgment,  is  decidedly  against  him. 
He  had  control  of  everv  pennv  to  be  earned  under  the  eon* 
traet:  he  has  not  shown  he  advanced  a  single  dollar  ta, 
Barber,  on  the  seeurity  of  the  orders,  after  he  passed  ov«^ 
tlie  proceeds  of  the  three  notes  and  before  these  promiM 
were  made;  and  having  no  reason  to  doubt  that  the  $9,00(1 
liad  been  used  to  complete  the  work  under  the  paving  coif 
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:,  it  was  reasonable,  nay,  just,  he  should  make  the 
aises  the  witnesses  swear  he  did.  The  proofs  convince 
udgment  that  the  defendant  promised  the  complainant, 
\  would  wait  until  the  final  payment,  he  would  pay  his 
1.  The  complainant  is,  therefore,  entitled  to  recover  of 
lefendant  the  $9,000,  with  interest  from  the  time  he 
it,  and  also  costs.     I  will  so  advise. 


Taylor 

V. 

Taylor. 

To  make  out  a  case  of  desertion,  three  things  must  be  shown : 
^ssation  of  cohabitation,  (2)  an  intent  in  the  mind  of  the  defend- 
o  desert,  and  (3)  that  the  separation  was  against  the  will  of  the 
lain  ant. 

A  husband  who,  with  a  view  of  laying  the  foundation  for  a  divorce, 
les  such  a  course  of  conduct  towards  his  wife  as  constrains  or 
368  her  to  remain  away,  cannot  make  her  absence  a  ground  of 
*oe,  though  she  left  him  without  sufficient  cause.  lie  consents  to 
lertion  which  his  conduct  promotes. 


n  final  hearing  on  pleadings  and  proofs. 
fr.  S.  MorrmCj  for  complainant. 
<r.  J.  A.  Stroubey  for  defendant. 

'he  Vics-Chancbllor. 

Hie  complainant  seeks  a  divorce  from  his  wife  for  deser- 
ts To  make  out  a  case  of  desertion  three  things  must 
InOWD  :  firet,  cessation  of  cohabitation ;  second,  an  intent 
pnind  of  the  defendant  to  desert ;  and,  third,  that  the 
Ipilioii  wiw  against  the  will  of  the  complainant. 
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Tdvl.^r  •;  Tavlor. 

Sir  Cri^w^^y.  c'r\<\vvl!,  ill  T^'OinpS'.^n  v.  Thof/'iK<onyl  SiC(A. 
>  T>.  «ol,  ?;iv<  !    "  Tho  absonco  and  oossatiou  of  eohabitir 
riov.  luiis:  l-v  isi  si'iti-  ot'tht-  wish  of  the  dosortod  party;  the 
[vi^ori  d^<«.r:vd  lr.l:^^  not  bo  a  tousonting  party."    In  Ji* 
"    >  V.  ./       .  >.  2  /v  V.  :>>.  Chancellor  Green  held:  "To 
es^raMisV;  a  ^.a<o  «;»:  do^criiMn,  it  should  appear  that  tliowife 
lot:  !.or  l.v.sl  av.a  »:'  !ut  own  aoeord,  without  his  consent  and 
AiTaliis:  ills  w:'.'..  .;»r  :hat  >he  obstinatelv  refused  to  return, 
witl'.oi;:  ;■.;>:  ^j.isc.  o!i  cho  ro«|Uest  o(  her  husband."    He 
expressed  the  Siuiu-  vlvw.  :n  laniruaire  almost  identical^ii 
M     ^^  V.  .V  .     X.  1  f\  E,  ij  •.  '27o,  and  the  ruling  iu  these: 
eases  wus  tMUnvcd  in  M.*-f    •/•<•/  v.  Mtf*ioin*o/^  11  C  E.  Gf* 
S-:>.     In    n    •''     V.   B     '- V,  10  C.  E.  Gi\  406,  this  court 
held,  tl.ar  \\l:e!i  :1k    husband  omitted  to  do  anvthius:  to 
induv'e  Ills  wir'o  t/»  rorurn,  tor  the  purpose  of  making  her 
absenoe  bci«'!i:e  a  irround  <''i  divorce,  even  if  she  had  left 
withou:  st;tK\.':e!ir  vaiise,  her  desertion,  though  it  might  be 
wilt\;!  at'.d  o.n::::r-;ed,  was  not  obstinate,  and  a  divorce  tm 
ret'r.sed.     T!a    .K^i\v  !r.:i»!e  in  this  ease  was  subsequently 
unani!:..n;s!\  atHrii.t'i   ■.  y  the  vourt  oi  errors  and  appoalSi 
for  \\w  reasons  s:a:c«l  in  rlie  opiiiiiMi  of  the  court  below.  !• 

c.  K.  h' '.  .>:•>. 

Tl.is  k:is<.  Tn::sr  bo  dc .id^il  by  tho  rules  established  bf 
those  i-asos.  T!io  parties  woro  inarriod  in  the  eity  of  Ne«^ 
ark.  ot:  tl.e  \*:\\  or"  Si  ptvn.b*.  r,  l'^"*!',  and  continued  to  re^iA 
togotlior  tlu  ro  until  about  tlio  1st  of  October,  1S71,  whei 
tho  wirV-  kft  lior  l:usb;intl.  rakinir  their  two  children  ani 
m-'st  lU"  the  furriituro  with  hor.  For  some  weeks  priortO 
tliO  separation,  t!io  ooinplainant  hatl  been  without  employ 
nu-nt,  a!id  iluring  most  of  this  period  he  and  his  wife  hiJ 
fre'[Uont  «litfioultios,  rosulting  in  considerable  bitterness 01 
fooling.  Both  wore  to  blame  for  the  unhappy  state  0 
atfairs.  After  tho  separation  they  remained  in  XewaA 
and  both  rniitinuod  to  roside  there  up  to  the  time  thesd 
was  brought.  When  the  complainant  diseovereii  he  hi 
been  deserted,  he  made  no  etfort  to  tind  his  wife  or  lii 
children :   it  would  seem  ho  abstained  even  from  makia 
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iry,  and  he  did  not  show  the  slightest  curiosity  to  know 
re  they  had  gone,  or  why  his  wife  had  left  him.  If  the 
ration  had  been  pre-arranged,  he  could  not  have  shown 
concern.  He  says  he  first  learned  where  his  wife  was 
I  his  little  daughter,  whom  he  met  at  a  church  fair, 
It  six  weeks  after  the  separation,  but  it  does  not  appear 
lade  the  slightest  effort  then  to  find  out  why  she  had 
or  whether  she  intended  to  return  ;  nor  is  it  shown 
he  did  or  said  anything  indicating  he  wished  a  recon- 
tion,  or  that  he  desired  his  wife  to  return.     About  a 

after  the  separation  he  met  her  on  the  street,  and 
*d  her  without  a  word  or  a  bow.  From  the  time  of  the 
ration,  he  abstained  resolutely  and  constantly  from 
jTthing  tending,  in  the  slightest  degree,  to  promote  a 
iciliation,  or  to  induce  her  to  return.  He  neither  did 
aid  anything  tending  to  show  that  the  separation  was 
i8t  his  will ;  on  the  contrary,  his  sullen  unconcern  and 
Ference,  his  abstinence  from  inquiry  and  complaint, 
his  manifest  contentment  with  affairs  as  they  stood, 
ired,  as  plainly  as  he  could  do  by  words,  that  he  would 
iv  she  would  continue  away  than  return.     It  is  impos- 

not  to  see  that  he  kept  away  from  her,  and  studiously 
tined  from  manifesting  any  interest  in  her  or  the  chil- 
,  for  the  purpose  of  keeping  her  away.  He  did  not  ask 
'x>  return,  because  he  wanted  her  to  continue  the  deser- 
He  did  not  drive  her  away,  but  after  she  had  left  he 
lied  a  course  of  conduct  towards  her  that  made  a  return 
Ksible  to  a  woman  possessing  either  ordinary  pride  or 
L  He  swears  she  left  about  the  1st  of  October,  1871. 
er  answer,  she  says  it  was  the  5th  of  October.  The  bill 
Bwom  to  on  the  28th  of  September,  1874,  and  filed  on 
I9th  of  October.  If  he  had  been  as  prompt  in  seeking 
ODciliation  as  he  was  in  seeking  to  have  the  marriage 
raken,  he  would  have  shown  a  better  title  to  the  relief 
MDS.  I  cannot  resist  the  conviction  that  the  com- 
lnt»  firom  the  commencement  of  the  separation,  pur- 
f. pursued  a  course  of  conduct  towards  his  wife  v^iiVeYi 
14 
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Lir    l»clirTt-i  -W^C'ild    TxrliixrT   h^T    TttUTU   TtrV  difficult,  if  nOt 

iiiiiK»?u-r:'^c.  arid  iLii  Lis  design  was  to  eoDStrain  her  into  t 
«X''JTSt:  of  oZLCui;':  wLkL  Trc.uld  give  him  a  right  to  sue  for 
a  div'-'rv-r.  I:  :^  cbv^C'iLsi,  I  thint  he  desired  the  deserdoB 
M»  ccii:i3:-r.  Hxr  i<  iioi,  iherefore.  entitled  to  the  decree  he 
asks-  G'-niA  v.  G^/  :^/u  <  CK  Gr.  208.  His  bill  miut 
l»e  disDiisscd.  wiiii  costs. 


CASES 


ADJUDGED    IN 


iE  PREROGATIVE  COURT 


OF 


THE  STATE  OF  NEW  JERSEY. 

FEBRUARY  TERM,  1877. 


Theodore  Runyon,  Esq.,  Ordinary. 


Cummins  O.  Harris  and  others,  appellants, 

and 
Phebe  C.  Betson,  respondent. 

.  A  testatrix,  seventy  years  old,  having  made  her  will  a  few  days  aft^r 
araly  tic  attack,  the  will  was  sustained,  where  she  was  able  to  recognize 
*  attendants,  and  also  visitors ;  knew  of  the  existence  of  a  former  will, 
1  expressed  anxiety  lest  she  should  die  before  she  could  make  a  new 
i ;  conversed  and  consulted  intelligently  in  regard  to  the  second 
1  just  before  it  was  drawn,  and,  when  it  was  read  and  explained  to 
',  expressed  her  satisfaction  with  it.  Heldf  with  other  things,  suffi- 
nt  proof  of  capacity. 

L  The  charge  of  undue  influence  held  not  to  be  sustained. 


la  the  matter  of  the  will  of  Rachel  Dyer,  deceased,  late 
the  county  of  Sussex.     On  appeal  fipom  the  decree  of 


Imb* — ^The  case  of  Banks  v.  Good/ellow,  5  L,  B,  (Q.  B,)  549,  decides 
%m  partial  unsoundness,  not  affecting  the  general  faculties,  and  not 
BDff  on  the  mind  of  the  testator  in  regard  to  testamentary  dispo- 
ii  not  sujfficient  to  render  a  person  incapable  of  disposing  of  h\& 
br  will.    This  case  is  founded  upon  and  approves  sevetdX  ot 
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the  orphans'  court  of  tbat  county,  refusing  to  admit  thai 
will  to  probate. 

Mi\  £  C  ILirriji  and  Jlr.  J.  It,  Emery ^  for  appellants. 
Mi\  /..  V'.iu  Bhin'om  and  JTr.  JohnsoHy  for  respondent. 

The  Ordinary. 

The  will  in  question  was  executed  bj'  Rachel  Dyer,  at  tl 
house  of  Mahala  Willett,  in  Johnsonburgh,  in  the  county  ( 
Warren,  oi^the  ll^th  of  December,  1874.  She  died  on  the  141 
of  March,  187t>.  The  attesting  witnesses  to  the  instrumei 
were  Robert  Blair  and  Jonathan  T.  Willett.  On  proof  accor 
ing  to  law,  the  surrogate  of  the  county  of  Sussex  admitb 
the  will  to  probate,  on  the  25th  of  March,  1876.  Phebe< 
Betson,  one  of  the  next  of  kin  and  heirs-at-law  of  the  teat 
trix,  appealed  to  the  orphans'  court  of  the  county,  an* 
after  a  trial,  that  court  decreed  that  the  instrument  was  w 
the  will  of  Rachel  Dyer,  and  that  the  probate  granted  \ 
the  surrogate  be  cancelled.  The  testatrix  was  a  sing 
woman,  and  was  about  seventy  years  old  at  the  time  of  h( 
death.  She  had  no  relations  nearer  than  the  children  < 
her  deceased  brother,  Josiah  Dyer.  In  1865  she  execute 
a  will,  drawn  by  Mr.  Cummins  0.  Harris,  then  her  agei 


the  earlier  New  Jersey  decisions.  See  pp.  566-5*>8.  In  StaekJumM 
Jlorton,  2  Met  art.  20 J,  Clianoellor  Green  decided  that  a  mouonuuui 
under  certain  oircunistanoos,  might  make  a  valid  will,  and  lb 
although  a  testator  might  he  under  such  a  delusion  toward  a  partioul 
person  as  deprived  him  of  the  testator's  bounty,  yet  probate  of  UK 
will  would  not  ho  refuso<:l,  unless  by  doing  so  such  person  wouM  I 
benefited.  Strong  resentment  against  a  son-in-law  and  his  £miu) 
embittered  and  ke[)t  up  by  disputes  and  litigation,  does  not  constM 
mental  incapacity,  if  not  founded  on  delusion.  Ikn.  7Vum5iiffT.  0 
hons.  2  Zah.  117.  Unreasonableness  of  testator's  prejudice  or  unfaimi 
in  the  disi>o>ition  of  his  proj»erty,  will  not,  of  themselves  alone,  iiid« 
the  court  to  repudiate  his  will,  fjltt^pin's  Case,  11  C,  E,  Gr,  1) 
Unnaturalness,  in  not  making  provision  for  his  wife,  will  not  invalidi 
a  will,  where  it  appears  that  she  was  cruel  to  the  testator,  drove  U 
from  the  house,  and  took  away  paj^ers,  notes,  Ac,  surreptitioni 
Wintermute's  Case,  12  C  £,  Gr.  447.  Statements  made  as  a  witnewfll 
months  after  the  wiU  was  ey^eculed^  and  when  enfeebled  by  nckal 
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he  transaction  of  her  business  aflFairs,  by  which  she 
her  property  to  those  children,  in  equal  shares,  except 
tea-spoons  and  a  woolen  coverlet ;  the  former  of  which 
^ave  to-one  of  those  children,  and  the  latter  to  another, 
executors  were  Mr.  Harris  and  her  cousin,  Joseph  E. 
.  On  the  27th  of  January,  1874,  she  took  her  business 
'f  the  hands  of  Mr.  Harris,  and  entrusted  it  to  Mr.  D. 
nderson,  of  Newton.  Afterwards,  and  while  her  papers 
still  in  the  hands  of  Mr.  Anderson,  she  executed  a 
il,  by  which  she  substituted  him  as  executor  in  the 
of  those  appointed  by  the  will.  About  the  12th  of 
mber  following,  she  sent  a  message  to  Mr.  Harris,  with 
luest  that  he  would  call  and  see  her.  He  did  not 
»ly,  and  she  again  sent  for  him.  He  again  declined, 
after  a  third  request,  went  to  see  her  at  Mrs.  Willett's 
2,  where  she  was  then  boarding.  At  the  interview 
h  then  took  place  between  them,  she  requested  him 
ke  charge  of  her  affairs  again.  It  appears  that  Mr. 
irson  had  voluntarily  signified  a  willingness  to  be 
k^ed  of  the  charge  of  her  business.  Mr.  Harris  took 
natter  under  consideration  for  a  day  or  two,  and  then 
jntcd.  She  then  signed  an  order  on  Mr.  Anderson  for 
lelivery  of  her  papers  to  Mr.  Harris,  and  at  that  time 


ugh  incorrect,  are  no  proof  of  testator's  incapacity  when  the  will 
oade.    lUd, 

luence  acquired  over  a  testator  by  kind  offices  or  persuasion, 
onecteci  with  fraud,  will  not  invalidate  a  will  induced  by  it.  Den. 
huUv.  Gihlxms,  2  Zab.  117 ;  Lowe  v.  Williamson,  1  Gr.  Ch.  82;  Glees- 
Case,  11  C,  E.  Gr.  523.  Whatever  destroys  a  testator's  free  agency, 
itutes  undue  influence,  whether  eiiected  by  physical  force  or 
il  coercion,  by  threats  or  by  importunity,  or  by  misrepresentation. 
»T.  Bkatvelt^  2  McCart.  367 ;  Lynch  v.  ClemenU,  9  C.  E.  Gr.  431.  Such 
BDoe  will  vitiate  a  infill  not  only  as  to  the  person  by  whom  it  is 
■red,  but  as  to  all  others  who  would  be  benefited  by  the  undue 
■Mse.  Ihamer  v.  Cheesman^  2  McCart.  243.  The  omission  of  any 
■loii  for  a  child,  although  not  sufficient  of  itself  to  establish  inca* 

Ket,  if  not  satisfactorily  accounted  for,  is  entitled  to  great  con- 
o.  if  there  is  any  evidence  of  a  fraudulent  procurement  of  the 
ir  if  the  will  was  made  by  the  testator,  in  extremisj  in  favor  of 
i^nand  him.  Goble  v.  Granty  2  Gr.  Ch.  629.  Undue  influence  is 
npljMiliiniMnii.  but  a  conclusion.  Humphrey's  CasBy  11  C.  £.  Or. 
iffll  £  Gr.  567.    See  Alexander's  Qtse^  12  C.  E.  Gr.  463.— Re?. 
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told  him  that  she  wanted  to  make  a  new  will,  and  wante 
him  to  write  it  for  her.  She  eaid  she  meant  to  alter  h 
will ;  and  to  his  question  as  to  what  alterationB  she  idihc 
to  make,  she  replied,  "  I  want  to  fix  it  so  those  children  cm 
spend  it."  She  then  requested  him  to  ask  Robert  Blair  i 
call  and  see  her.  A  few  days  afterwards  Mr.  Blair  wenti 
see  her  accordingly,  accompanied  by  Mr.  Harris.  Attl 
interview  which  then  took  place,  she,  as  Mr.  Blair  testifi 
in  his  direct  examination,  began  to  talk  to  him  about  makii 
her  \\'ill,  and  said  she  "  wanted  it  so  the  children  could  m 
spend  it."  ^  He  says  that  she  gave  as  her  reason,  in  th 
conversation,  that  the  oldest  son  had  spent  his  propert] 
and  he  adds,  that  after  a  short  conversation,  they  (Mr.  Han 
and  he  and  the  testatrix  were  the  only  persons  preset 
made  the  "  arrangement  that  the  property  should  1 
entailed."  On  his  cross-examination  he  states  the  convc 
sation  with  more  particularity.  He  says  :  "  At  our  fii 
interview,  at  Rachel's  house,  she  said:  '  I  am  going  to  mi 
a  will  and  have  my  property  entailed ;'  that  she  did  n 
want  the  children  to  spend  it.  I  don't  remember  wheth 
she  asked  me  whether  she  could  do  it  or  not.  I  told  h 
she  could  do  so  if  she  wished.  She  then  spoke  that  Jod 
was  spending  his  money,  and  she  wanted  it  fixed  so  he  cob 
not  spend  it.  She  said  she  wanted  the  children  to  have  t 
interest  paid  to  them  annually  so  long  as  they  lived." 

On  the  18th  of  December  Mr.  Harris  went  to  see  her,  a 
took  with  him  the  old  will  and  codicil.  He  did  not  eh* 
them  to  her,  but  told  her  that  he  had  them  with  him.  i 
the  next  day,  between  seven  and  eight  o'clock  in  the  evenii 
he  went  to  see  her  again,  and  took  wnth  him  the  new  ^ 
which  he  had  prepared.  She  requested  him  to  get  1 
Blair  and  Jonathan  T.  Willett  to  witness  her  execution 
it,  and  he  did  so.  Before  she  signed  it  the  will  was  « 
over  to  her  by  Mr.  Harris,  and  explained  in  the  courw 
the  evening.  Mr.  Blair  says  that  "  when  Mr.  Harris  ca 
to  the  entailments  of  the  property,  Mr.  Harris  asked  he 
that  was  right ;  she  said  it  was  as  she  wanted  it,  so  that 
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ildren  could  not  spend  the  money ;  one  reason  she  gave 
\8  that  the  oldest  son  of  her  brother  had  got  his  money 
►m  his  father's  estate,  about  one  thousand  dollars,  I  think, 
d  had  spent  it  all  in  one  year."  Both  the  subscribing 
tnesses  testify  to  her  competency.  When  she  signed  the 
11  she  declared  that  it  was  her  last  will.  The  legal  requi- 
es  of  the  execution  were  all  complied  with.  After  the 
II  was  executed,  Mr.  Harris  produced  the  old  one,  and 
ced  her  what  he  should  do  with  it,  and  she  directed  him 
burn  it,  which  was  then  and  there  done, 
[n  opposition  to  the  will,  it  is  insisted  that  the  testatrix 
8  not,  at  the  time  of  executing  it,  of  sound  and  disposing 
nd,  memory  and  understanding,  and  that  if  that  be  not 
absolutely,  it  was  so  to  such  an  extent  as  to  render  her  a 
xiy  subject  for  the  influence  of  Mr.  Harris  over  her,  which 
8  successiully  exerted,  to  induce  her  to  give  to  her 
phews  and  nieces  the  use  for  life  only  of  their  shares  of 
r  property,  instead  of  the  shares  themselves,  as  she  had 
ne  in  the  will  of  1866. 

To  consider  these  propositions  in  their  inverse  order.  I 
ye  looked  in  vain  through  the  testimony  for  evidence  of 
luence  on  the  part  of  Mr.  Harris.  There  is  absolutely 
ne  whatever.  He  appears  to  have  been  unwilling  to 
mme  the  charge  of  the  business  of  the  testatrix,  and,  as 
fore  remarked,  she  was  compelled  to  send  for  him  three 
aes  before  he  would  call  and  see  her.  In  the  conversation 
tween  her  and  him,  before  referred  to  as  having  taken 
ice  a  few  days  before  the  will  was  executed,  he,  as  Mr. 
Iftir  testifies,  said  nothing  about  the  will  and  took  no  part 
the  conversation  about  it.  When  he  was  sent  for  to  come 
id  see  her,  as  before  mentioned,  he  persistently  declined 
;'go.  Jonathan  T.  Willett  testifies  that  she  sent  for  Mr. 
irris  before  he  called;  that  she  told  the  witness  to  tell 
to  come,  that  she  wanted  to  see  him.  He  adds :  ^^  A 
dftys  after  she  came  to  our  place,  she  wanted  some 
Bbe  wanted  me  to  come  to  Newton  to  see  Mr. 
I,  to  get  some  monej  for  her;  I  came  to  ^ewlotv, 
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and  got  some  money  for  her  of  Mr.  Anderson ;  I  told  Mia 
Dyer  that  Mr.  Anderson  said  she  was  so  far  off  that  it  wm 
immaterial  to  him  whether  he  did  her  business  or  not;  she 
then  said,  *  The  next  time  you  see  Ilarris,  tell  him  I  want  to 
see  him ;'  I  did  tell  Mr.  Harris  what  she  said;  he  did  not 
come ;  she  afterwards  asked  me  if  I  told  Mr.  Harris ;  I  told 
her  I  did;  she  then  said, '  The  next  time  you  see  Mr.  Harri«, 
tell  him  again,'  which  I  did ;  he  then  came ;  he  came  aboat 
one  week  before  the  will  was  executed,  in  response  to  the  last 
request."  It  appears,  by  the  testimony  of  Mrs.  Willett, 
that  after  the  will  was  executed  the  testatrix  would  send  for 
Mr.  Harris  to  come  and  see  her ;  that  he  would  come  two 
or  three  times  during  the  week,  and  that  if  he  did  not  come, 
she  would  ask  why  he  did  not  come  and  w^ould  send  for 
him.  This  witness  further  says,  that  she  was  present  oa 
occasions  when  Mr.  Harris  would  be  there  to  see  the  tester 
trix,  and  that  he  never  requested  her  to  leave  the  room. 

Charlotte  Willett,  daughter  of  the  last  mentioned  witnea, 
testifies  that  before  he  first  came  to  see  the  testatrix,  it 
Mrs.  Willett's  house,,  she  heard  her  talking  about  sending 
for  him  ;  that  the  witness  and  her  mother  suggested  to  the 
testatrix  to  send  for  him  ;  that  the  testatrix  said  she  would 
have  to  have  some  one  to  attend  to  her  business,  as  shewn 
going  to  take  it  out  of  Mr.  Anderson's  hands,  and  the  wit* 
ness  told  her  she  had  better  choose  Mr.  Harris  a  second 
time,  as  he  had  done  the  business  before.  This  witneai 
further  says  :  "  Before  I  suggested  that  Mr.  Harris  should 
be  sent  for,  she  had  spoken  to  my  mother  and  myself  abort 
making  a  will ;  this  conversation  was  a  week  or  ten  daji 
after  the  stroke  of  paralysis.  She  said,  *I  guess  I  will  have 
a  will ;  I  am  afraid  I  am  going  to  die.'  I  said,  *Rachcl, 
havn't  you  got  a  will  V  She  said,  *  Mr.  Blair  says  that  ii 
getting  mouldy,  and  he  is  afraid  it  can't  be  read  good.  1 1 
am  afraid  these  poor  children  will  be  cheated  out  of  their ' 
money.'  She  said  Mr.  Blair  had  told  her  the  old  will  wtt 
mouldy,  at  one  time  in  his  store,  when  she  was  well.  I 
often  talked  to  her  about  Mr.  Harris  doing  her  business^ 
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Mid  would  mention  about  Elwood's  being  a  lawyer  in  New- 
irk.  She  would  often,  when  I  would  talk  to  her  about 
liim,  ask  where  he  lived.  I  have  heard  Rachel  speak  about 
ier  making  a  will  once  or  twice  after  the  first  conversation 
^ut  having  a  will  made,  until  it  was  made.  She  said 
lothing  more  about  making  a  will,  except  she  w^ished  we 
^ould  hurry  and  get  some  one  to  make  it,  for  she  was 
fraid  she  would  die." 

In  this  connection,  it  may  be  remarked  that  Mr.  Blair 
stifies  that  he  bad  had  the  old  will ;  that  he  does  not 
link  he  ever  told  the  testatrix  that  he  thought  she  had 
?tter  have  a  new  will  drawn,  but  thinks  he  did  tell  Mr. 
arris,  several  years  before  the  new  will  was  drawm,  that 
e  old  will  had  become  mouldy,  and  perhaps  she  had 
itter  have  a  new  one  drawn. 

Dr.  Rorback  testifies  that  she  stated  to  him  that  she 
mted  him  to  come  and  visit  her  every  day  ;  that  she  did 
>t  begrudge  him  and  Mr.  Harris  their  pay,  and  went  on  to 
Y  that  as  long  as  she  lived  she  meant  to  have  w^hat  she 
inted ;  that  she  then  went  on  with  a  conversation  with 
me  others,  while  he  was  putting  up  medicine,  to  which 
I  did  not  pay  particular  attention,  and  some  of  which  he 
d  not  hear;  and  that  he  heard  her  say,  during  that  con- 
^rsation,  that  her  property  was  to  go  (as  he  inferred,  after 
JT  death,)  to  those  poor  children.  He  further  says  he  has 
sard  her,  on  two  or  three  occasions,  say  her  property  was 
»  go  to  those  poor  children.  He  adds :  "  She  said  she 
anted  me  and  Dr.  Eb^rris  to  come  every  day ;  she  did  not 
Kgrudge  our  pay."  He  further  says  that  she  gave  the  title 
r  doctor  to  Mr.  ELarris  as  a  joke,  because  he,  the  witness, 
vd  joked  her  about  "  Dr.  Harris  "  being  called  in  consul- 
iioD.  As  before  remarked,  the  evidence  discloses  no 
RDof  of  any  influence,  on  the  part  of  Mr.  Harris,  over  the 
Hbtaix,  in  reference  to  the  will  in  question. 
Pior  does  the  testimony  show  incapacity.  The  testatrix 
|M  to  the  house  of  Mrs.  Willett  to  board  about  the  1st  of 
^jfgmbeTj  1874,  and  remained  there  until  the  last  of  Matc^^i 
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or  first  of  April  following.     She  herself  applied  to  Mn. 
Willett  for  board,  and  made  the  agreement  with  her.   By 
it  she  was  to  pay  twenty  shillings  a  week  for  her  boari 
The   third   day  after  she   arrived  at  the  house  she  wm 
stricken  with  paral^^sis,  which  affected  her  entire  left  side. 
The  will  was  made  in  about  two  weeks  aft;er  this  attack  of 
illness.     In  opposition  to  the  w^ill,  it  is  urged  that  that  afe^ 
tion  destroyed  her  mental  powers  almost  completely ;  thit 
she  \vas  thereafter  unable  to  recognize  her  acquaintances, 
and  even  her  attendant  physician,  and  that  she  was  subject 
to  hallucinations.     Dr.  Rorback,  the  young  physician  before 
referred  to,  who  attended  her  from  the  4th  of  December, 
1874,  to  the  time  of  her  death,  says  her  mind  was  very  much 
enfeebled  ;  that,  as  a  general  thing,  all  her  mental  faculties 
were  somewhat  impaired,  some  slightly  and  some  consid- 
erably, denoted   by  impaired  volition  or  power  of  will, 
indicated  by  a  want  of  power  to  control  the  thoughts  and 
emotions,  shown  by  a  want  of  power  to  carry  on  a  connected 
train  of  thought  or  conversation  for  any  considerable  length 
of  time  on  one  subject.     "  This,"  he  adds,  "  was  generally 
the   case."      He   further   says,  that  her   memory  was  so 
impaired  that,  as  a  rule,  she  would  never  recognize  him 
w^hen  he  first  spoke  to  her,  but  there  were  times  when  she 
would.     He  says,  from  what  he  saw,  he  would  think  she 
had  not  power  to  comprehend  the  amount  or  extent  of  her 
property,  for  the  first  month  of  her  sickness.    He  says,  how- 
ever, that  there  was  an  improvement  in  her  condition  withh 
a  week  from  the  time  when  she  was  first  attacked  wi4 
paralysis,  a  change  "  from  active  to  passive  dementia."  Oi 
cross-examination,  he  says,  how^ever,  that  there  were  timei 
when  she  would  recognize  him,  but  the  rule  was,she  wouM 
not ;    that  she  would  always  know"  who  he  was  when  she 
w^as  told  ;    that  she  would  not  forget  that  visit ;    that  afttf 
his  first  visit  she  would  call  him   "  doctor,"   not  use  hii ! 
name  ;    that  he  thinks  she  has  used  his  name,  but  he  is  not 
certain  ;    that  he  means  by   "  devoid  of  reasoning  power" 
that  she  was  incapable  of  comparison,  carrying  on  a  con- 
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eted  train  of  thought  to  a  logical  conclusion,  and  that  she 
ry  often  seemed  to  lack  oominon  sense,  but  not  always. 
nd  kere  it  may  be  remarked,  that  the  conversation  before 
ited,  as  testified  to  by  this  witness,  shows  that  she  not 
ly  knew  him,  but  that  she  knew  the  importance  of  his 
trices,  and  so  valued  them,  and  the  visits  of  Mr.  Harris, 
at  she  desired  to  secure  them,  regardless  of  the  cost, 
isides,  she  then  spoke  of  the  children.  And  again,  it 
pears  that  the  doctor  would  joke  with  her.  The  opinion 
a  medical  witness,  in  such  a  case  as  this,  must,  like  that 
any  other,  be  brought  to  the  test  of  facts,  and  it  will 
md  or  fall,  accordingly.  In  the  first  place,  then,  it  is 
»ar,  from  the  testimony  of  all  the  witnesses  who  speak  on 
^  subject,  that  the  testatrix,  at  all  times,  recognized  those 
lo  attended  upon  her. 

Mrs.  Willett  says :  "  I  do  not  know  of  any  neighbor 
ming  in,  and  Rachel  looking  at  them,  and  they  speaking 
her,  and  she  not  knowing  them."  Mrs.  Miller,  with 
lom  she  lived  aft«r  she  left  Mrs.  Willett's,  says  :  "  I  do 
t  remember  that  she  ever  failed  to  recognize  Mr.  Harris." 
larlotte  Willett  says  :  "  I  supposed  she  knew  every  one 
:er  they  would  speak  to  her."  Mrs.  Hayes,  who  went  to 
s  her  immediately  after  the  holidays,  in  1874-5,  while  she 
IB  at  Mrs.  Willett's,  says  she  knew  her.  Miss  Lizzie 
air  called  on  her  at  Mrs.  Willett's,  after  the  stroke  of 
iralysis,  every  two  or  three  weeks,  and  sometimes  oftener. 
le  says  she  always  knew  her  when  she  went  in  in  the  day- 
ne.  She  knew  Mrs.  Harris  when  she  called  on  her  at 
«•  Willett's.  She  knew  Mr.  Blair,  for  whom  she  sent, 
id  with  whom  she  conversed,  as  before  mentioned.  Jona- 
u  T.  Willett  says,  when  he  would  return  home,  after 
MDg  absent,  she  would  inquire  of  him  the  prices  he  had 
MTed  for  grain,  &c*,  and  he  therefore  judged  her  to  be 
■petent  to  make  a  will. 

Ifm.  Miller  visited  her  at  Mrs.  Willett's,  and  says  that 
I  neognized  her.  She  further  says,  that  when  she  was 
Ipvfiqg  at  her  house,  where  she  lived  from  May  14li\i) 
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1875,  until  her  death,  she  always  knew  her.  It  is  veiy 
evident,  from  all  the  testimony,  that  at  the  time  when  she 
executed  the  will  she  was  not  only  capable  of  recognizing, 
but  actually  did  recognize,  not  only  those  who  were  usuallj 
about  her,  but  also  other  persons.  Though  her  cousin, 
Joseph  E.  Dyer,  testifies  that  he  saw  her  a  couple  of  times 
while  she  was  at  Mrs.  Willett's,  and  that  she  did  not  recog- 
nize him  until  she  was  informed  who  he  was,  and  he 
thought  she  did  not  know  him,  yet  he  held  a  conversation 
with  her  in  regard  to  both  her  physical  and  spiritual  con- 
dition, in  which  she  answered  his  questions  intelligentlj. 
And,  besides,  she  made  inquiries  of  him  in  regard  to  his 
family,  which  showed  that  she  retained  her  memory.  There 
is  no  reason  to  doubt  that  when  the  will  was  made  she  had 
testamentary  capacity.  She  knew  of  the  existence  of  her 
former  will  and  she  desired  to  make  an  alteration  in  its 
provisions.  She  exhibited  and  expressed  anxiety  lest  she 
should  die  before  she  could  make  a  new  will.  She  sent  for 
Mr.  Harris  to  draw  the  will,  and  for  Mr.  Blair  in  order  that 
she  might  consult  with  him  in  reference  to  it  before  the 
will  should  be  drawn.  She  consulted  intelligently  with 
Mr.  Blair  on  the  subject.  When  the  will  had  been  drawn 
and  was  read  and  explained  to  her,  she  listened  to  it  and 
expressed  her  satisfaction  with  it.  She  designated  the 
persons  whom  she  desired  for  witnesses,  and  in  their  prefix 
ence  she  signed  it,  declaring  that  it  was  her  last  will  and 
testament.  She  subsequently  referred  to  the  disposition 
she  had  made  of  her  property  by  the  will,  saying,  "Fve 
got  it  fixed  now  so  they  "  (meaning  her  brother  Josiah^s 
children)  "cannot  spend  it."  She  gave  to  Mr.  Harris  the 
names  of  her  brother  Josiah's  children,  in  order  that  he 
might  insert  them  in  the  will.  Either  at  the  time  of  maldng 
the  will  or  subsequently,  she  informed  him  where  the  artj-  | 
cles,  which  she  had  bequeathed  specifically,  would  be  founi 
On  the  13th  of  December,  eleven  days  after  the  day  on 
which  the  will  was  executed,  she  made  affidavit  to  a  claim 
for  presentation  to  an  administrator,  and  on  the  27th  day 
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f  January  following,  made  another  like  affidavit  for  pre- 
3ntation  to  an  assignee  in  insolvency. 

After  the  execution  of  the  will,  she  exhibited  interest  in 
er  property  and  investments.  It  is  clear  that  she  pos- 
issed  testamentary  capacity  when  the  will  was  made.  The 
bjection  is  made,  on  behalf  of  the  respondent,  that  the 
istatrix  could  not  have  comprehended  some  of  the  language 
f  the  will.  But  it  is  evident  that  she  understood  the  pro- 
isions  of  the  instrument.  It  is  proved  that  about  the  latter 
art  of  April  or  the  first  of  May,  1875,  she  said  to  Mr. 
tarns  (she.  had  then  left  Mrs.  Willett's  and  was  living  in 
er  own  bouse):  "I  understand  that  my  will  gives  these 
iildren  the  use  of  my  property,  but  they  can't  spend  the 
rincipal ; "  and  that  while  she  was  at  Mrs.  Miller's  she 
•equently  said :  "  I  have  fixed  my  property  so  they  cannot 
)end  it."  It  is  obvious  that  the  fact  that  the  language 
mployed  in  the  instrument  is  the  language  of  the  scrivener, 
I  no  ground  of  objection  to  the  will.  The  will  was  drawn 
I  conformity  with  the  intentions  of  the  testatrix,  and 
lakes  the  disposition  of  her  property  which  she  meant  to 
lake.  The  hallucinations  of  which  Dr.  Rorback  speaks, 
rere  not  manifested  after  the  first  four  or  five  days  after 
be  attack  of  paralysis.  Those  of  which  Corintha  Dyer  and 
Ire.  Miller  speak,  were  exhibited  after  the  making  of  the 
rill,  when  the  testatrix  was  boarding  at  Mrs.  Miller's. 

It  is  not  claimed  that  any  of  these  alleged  delusions  had 
ny  influence  upon  her  in  her  dispositi6n  of  her  property. 
lor  were  they  sufficient,  under  the  evidence,  to  indicate  a 
Wnt  of  testamentary  capacity.  Moreover,  long  after  the 
irin  was  executed,  and  while  she  was  at  Mrs.  Miller's,  she 
IM  evidently  in  possession  of  her  mental  faculties.  Mrs. 
ler  says  that  on  one  occasion,  when  she  and  the  testatrix 
riding  in  a  carriage  with  Mr.  Harris,  they  called  at 
Freeman's,  and  while  they  were  there  Mrs.  Freeman 
the  testatrix  that  Dutch  Anthony,  a  man  who  had  lived 
liie  testatrix,  had  called  on  her  and  got  from  her  a 
'glssB  that  belonged  to  the  testatrix.    She  say^  tYiat 
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the  testatrix  seemed  to  be  provoked  about  it,  and  replied 

that  Mrs.  Freeman  ought  not  to  have  let  him  have  it    She 

further  says,  that  when  they  were  in  front  of  the  testatrirs 

house,  in  the  carriage,  the  latter  spoke  about  a  wardrobe 

she  had  left  there,  and  requested  Mrs.  Harris  to  look  in  her 

house  and  see  if  it  was  there.     It  is  quite  evident  from  her 

testimony  that  Mrs.  Miller,  while  the  testatrix  was  at  her 

house,  used   to  talk  to  her  about  her  household  goods. 

While  she  was  at  Mrs.  Miller's,  the  testatrix  requested  Mr. 

Harris  to  write  to  Jackson  Lee  and  his  wife,  urging  them 

to  come  and  see  her,  and  saying  to  them  that  a  young  man 

who  was  paying  his  addresses  to  her  niece,  Clorinda  (or 

Corintha),  was  a  spendthrift,  and  unworthy  of  her.    She 

said  she  wanted  them  to  come  dow^n  and  see  her  and  her 

niece,  to  see  if  they  could  not  persuade  the  latter  to  abandoo 

the  idea  of  marrying  him.    Clorinda  was  one  of  the  children 

of  her  brother  Josiah.     She  had  some  property  of  her  own. 

The  testatrix  said  that  the  young  man  just  referred  to  could 

not  spend  her  property,  but  he  might  spend  Clorinda's.  I 

am  satisfied,   from  the   evidence,  that  the   instrumeDt  in 

question  is  the  will  of  Rachel  Dyer.     The  decree  of  tie 

orphans'  court  will   be  reversed,  except  as  to  costs  and 

counsel  fee  allowed  to  the  respondent,  in  addition  to  whidi 

the  costs  of  the  appellants  in  the  court  below  and  in  this 

court  (including  the  cost  of  printing  the  testimony),  and  i 

counsel  fee  of  three  hundred  dollars  to  the  appellants  for 

the  trial  below,  and  a  counsel  fee  of  two  hundred  dollars  to 

the  counsel  of  each  side  in  this  court,  will  be  paid  out  rf 
the  estate. 
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EzEKiEL  J.  Tucker,  executor,  &c.,  appellant, 

V. 

Nancy  Tucker,  respondent. 

1.  In  the  production  of  evidence,  where  an  executor^s  account  is 
ferred  to  a  master  as  auditor,  it  is  the  established  practice  that  the 
ceptant's  testimony  be  closed  before  that  of  the  executor  is  pro- 
iced. 

2.  Where  the  exceptant  was  not  willing  to  rest  his  case  on  the 
amination  of  the  executor,  but  immediately  proceeded  to  examine 
lother  witness,  and,  at  the  end  of  the  examination  of  such  witness, 
e  executor  applied  in  good  faith  for  an  adjournment  to  enable  him 

produce  further  testimony,  the  application  should  have  been 
ftnted.  If  refused,  the  report  should  have  been  referred  again  to  the 
ister,  with  directions  to  that  effect. 

3.  The  proper  practice  is  to  state  the  objections  to  the  executor's 
x>unt  in  the  form  of  distinct  and  specific  allegations,  although  a  party 
Dot  absolutely  precluded  from  making  other  objections  of  which  he 
ither  knew  nor  had  the  means  of  knowing  when  his  exceptions 
re  filed.  The  adverse  party  has  the  right  to  be  heard  on  the  new 
jections,  and  to  produce  evidence  in  his  behalf  in  regard  to  them. 

the  hearing  of  the  appeal,  the  executor  applied  to  this  court  for 
TC  to  take  further  testimony,  which,  under  the  circumstances,  was 
orded,  with  leave  to  the  exceptant  to  produce  evidence  in  rebuttal. 


On  appeal  from  the  decree  of  the  orphans'  court  of  the 
iinty  of  Union. 

Mr.   W.  P,  Wilson^  for  appellant. 

Mr.  S.  Z>.  Haines,  for  respondent. 

The  Obdinart. 

nuB  appeal  brings  up  a  decree  of  the  orphans'  court  of 
•  coonty  of  Union  confirming  the  report  of  a  master  in 
\rj^  to  whom,  as  auditor,  the  account  of  the  appellant 
nfeired  by  the  court.     The  petition  of  appeal,  amoiifi; 
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other  grounds,  states,  as  a  reason  for  reversal,  that  the  mis- 
ter refused  to  grant  the  appellant  an  adjournment  to  enable 
him  to  produce  testimony  on  his  behalf.  It  appears  by  the 
record,  that  after  the  auditor's  report  came  in,  the  appel- 
lant's counsel,  on  due  notice,  moved  to  set  aside  the  report^ 
and  that  the  motion  was  denied. 

The   record   shows  that  in  the  proceedings  before  the 
master  on  the  exceptions,  the  exceptant  called,  aa  her  fint 
witness,  the  executor  himself,  and  that  after  he  had  been 
examined  by  her  counsel,  his  counsel,  before  proceeding 
with  the  further  examination  of  the  executor,  called  upon 
the  counsel  of  the  exceptant  to  declare  whether  the  cm 
was  closed  on  the  part  of  the  exceptant,  and  that  the  coun- 
sel for  the  exceptant  refused  to  say  whether  the  case  on 
his  part  was   closed   or  not.     Thereupon   the   executort 
counsel  stated  that  he  declined  to  go  on  with  the  teetimonj 
until  the  case  should  have  been  closed  on  the  part  of  the 
exceptant.     The  master  then,  as  appears  by  his  entry  on  the 
record,  after  argument,  directed  that  the  counsel  for  the 
executor  proceed  with  the  examination  of  his  witnesses,  or 
the  case  would  be  closed  on  the  part  of  the  executor.    The 
counsel  of  the  executor  declined  to  proceed,  and  thereupon 
the  counsel  of  the  exceptant  called  another  witness,  who 
was   examined,   and    then    the   counsel   of   the    executor! 
requested  an  adjournment  for  the  purpose  of  producing; 
evidence,  but  the  master  refused  to  grant  it,  on  the  ground 
that  the  counsel  of  the  executor  did  not  give  the  names  of  j 
any  witnesses  whom  he  proposed  to  examine,  nor  state  the! 
substance  of  the  evidence  which  he  proposed  to  produce, 
and  that  he  should  have  been  ready  with  his  witnesses  when 
the  testimony  on  the  part  of  the  exceptant  closed,  seeing; 
that  the  adjournment  at  the  last  session  had  been  madefiff 
his  accommodation. 

The  counsel  of  the  executor  then  examined  the  latter  and 
the  exceptant  and  another  witness,  and  at  the  close  of  thdr 
examination  renewed  his  request  for  an  adjournment  to 
another  day,  to  enable  him  to  go  on  with  his  testimony, 
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in  urging,  substantially,  that  the  executor  ought  not  to 
e  been  required  to  produce  his  testimony  until  after  the 
eptant  had  closed  hers.  The  master  denied  the  request 
[  thereupon  declared  the  evidence  to  be  closed. 
)n  the  coming  in  of  the  report  the  executor's  counsel,  as 
ore  stated,  moved  to  set  aside  the  report.  The  court, 
ing  refused  the  motion,  referred  the  account  to  the 
3ter  for  correction  in  certain  specified  particulars,  and, 

corrections  having  been  made,  they  confirmed  the 
ort.     The  master,  it  may  be  stated,  before  entering  on 

business  of  the  reference,  duly  notified  the  executor 
t  he  would,  at  a  time  designated  by  him  in  the  notice, 
<?eed  to  examine  and  restate  his  account,  after  hearing 
ties  and  witnesses.    It  was,  of  course,  his  duty  to  aflford 

parties  reasonable  opportunity  to  produce  their  evidence 
ore  him,  and  he  should  have  proceeded  in  the  examina- 
1  according  to  the  established  practice  as  to  the  order  of 

production  of  evidence.  The  exceptant  should  have 
in  required  to  close  her  testimony  before  the  executor 
3  required  to  produce  his.  The  executor's  counsel  ought, 
course,  to  have  proceeded  with  the  cross-examination 
his  client  immediately  on  the  close  of  the  direct  exam- 
tion.  It  appears,  by  the  report,  that  the  exceptant  was 
.  willing  to  rest  her  case  upon  the  examination  of  the 
icutor,  but  proceeded  immediately  to  the  examination  of 
)ther  witness,  who  was  examined  at  length.  The  executor 
»  required  to  proceed  at  once,  at  the  close  of  that  exami- 
ion,  ijvith  his  testimony,  and  was  refused  an  adjournment 
ich  his  counsel  requested  in  order  to  enable  him  to  pro- 
ce  further  testimony.  The  application  seems  to  have 
m  made  in  good  taith.  It  was  reasonable,  and  ought  to 
re  been  granted.  For  the  refusal  to  grant  it,  the  report 
mid  h&ve  been  referred  back  to  the  master,  with  direc- 
m  to  aflTord  the  executor  an  opportunity  to  produce 
^ler  testimony.  Douglass  v.  Mercelis^  9  C.  E,  Gr.  25. 
kpt|  farther,  the  master,  by  his  report,  surcharged  the 
with  an  item  of  $26,000,  as  the  proceeds  of  tVio^ 
15 
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sale  of  the  testator's  homestead  farm,  sold  by  him  as 
executor,  under  power  of  sale  in  the  will  (the  exceptant 
joining  him  in  the  deed  of  conveyance  thereof  to  the  pur- 
chaser), for  the  price  of  ?26,000,  of  which  $16,000  were 
secured  by  mortgage  on  the  farm,  and  for  the  balance  he 
received  a  conveyance  of  seven  lots  of  land  in  Elizabethport, 
at  a  valuation  of  $12,525,  subject  to  mortgage  for  $2,525. 
The  master  regarded  this  conveyance  as  unauthorized  by 
the  power  of  sale,  as  being  an  exchange  and  not  a  sale, 
and  he  therefore  charged  the  executor  with  $26,000,  as  the 
proceeds  of  the  sale  of  the  farm.  The  court  confirmed  the 
charge.  The  exceptant  filed  no  exception  to  the  account 
in  respect  to  the  sale  or  exchange  of  the  farm.  She  first 
filed  an  exception,  of  a  general  character,  on  the  22d  of 
December,  1873.    It  was  as  follows : 

**  Nancy  Tucker,  the  widow  of  Uzal  Tucker,  deceased,  excepts  to  the 
allowance  of  the  accounts  of  the  said  executor,  for  that  the  same  in 
not  justly  and  truly  stated  ;  the  said  executor  having  prayed  allowance 
for  more  tliau  he  is  entitled  to  receive  upon  all  the  items  of  his  account 
rendered." 

On  the  26th  of  December,  1873,  she  filed  other  exceptions. 
The  latter  were  confined  to  charges  of  counsel  fees,  commw- 
sions  paid  to  a  real  estate  agent  on  the  sale  or  exchange  rf 
the  farm,  and  costs  of  a  suit  brought  against  the  executor 
for  the  recovery  of  those  commissions ;  discounts  or  pre- 
miums for  which  tlie  executor  claimed  allowance,  as  having 
been  paid  by  him  on  money  borrowed  by  him  to  pay  off  the 
execution  issued  against  him  in  that  suit,  and  premium  paid 
to  his  wife  to  induce  her  to  advance,  out  of  her  separate 
estate,  to  protect  the  property  from  foreclosure,  the  money 
due  on  the  mortgage  on  the  Elizabethport  real  estate;  • 
change  of  a  promissory  note  for  ?59 ;  a  charge  for  repaiit 
done  to  a  fence  and  a  pump  on  the  last  mentioned  real 
estate,  and  the  amount  of  an  allowance  claimed  by  the 
executor  for  the  price  of  certain  goods  sold  by  him  to  I 
person  who  had  refused  to  pay  for  them,  on  the  ground  thai 
he  had  an  unpaid  claim,  larger  than  the  amount  thered 
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the  estate  ;  and  the  allowance  of  commissions  to  the 
r  for  settling  the  estate.  There  is  also  a  general 
Qt  in  the  exceptions  that  the  items  of  receipts  stated 
jxecutor  are  not  correctly  stated. 
1  be  seen  that  neither  in  the  exceptions  filed  on  the 
•  in  those  filed  on  the  26th,  did  the  exceptant  except 
mission  of  the  executor  to  charge  himself  with  the 
s  of  the  sale  of  the  farm.  The  court  appears  to 
en  under  a  misapprehension  on  the  subject,  for  the 
states  that  the  exceptions  filed  embraced  the  objec- 
it  the  executor  had  not  charged  himself  with  the 
3  of  the  real  estate  of  the  testator.  The  court  adds, 
ler  this  exception  was  an  alleged  omission  of  the 
r  to  charge  himself  with  $26,000,  being  the  consid- 
for  the  home  farm ;  $16,000  being  a  mortgage  on 
e,  given  by  the  purchaser,  and  $10,000  being  the 
in  a  house  and  lots  in  Elizabethport,  taken  in 
;e  for  the  farm.  It  does  not  appear  that  the  except- 
any  time  objected  to  the  account  on  that  score, 
the  proper  practice  is  to  state  the  objections  to  the 
in  the  form  of  distinct  and  specific  allegations,  a 
not  absolutely  precluded,  by  the  exceptions  formally 
jfore  the  investigation,  from  making  further  or  other 
ns,  of  the  existence  of  which  he  did  not  know  and 
means  of  knowing  when  his  exceptions  were  filed  ; 
adverse  party  has  a  right  to  have  an  opportunity  to 
i  on  the  new  objections,  and  to  produce  evidence  in 
ilf  in  regard  to  them.  Metzger  v.  Metzger^  1  Brad. 
?p.  265 ;  Gardner  v.  Gardner^  7  Paige  112.  And  if, 
resent  case,  the  exceptant  should  have  been  allowed 
ipt  to  surcharge  the  account  with  the  price  of  the 
is  most  obvious  that  the  executor  should  have  had 
lable  opportunity  to  resist  the  attempt  by  evidence. 
of  the  fact  that  the  master  proposed  to  consider 
prility  of  charging  the  executor  with  the  pro- 
f  the  sale  of  the  farm,  it  was,  under  the  circum- 
eminently  due  to  the  executor  that  an  opporl\x\i\\,^ 
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should  be  afforded  him  to  present  evidence  on  the  subject. 
The  court  appears,  by  the  opinion,  to  have  regarded  the 
surcharge  as  being  warranted  by  the  conduct  of  the  execu- 
tor in  disposing  of  the  farm.  They  say,  in  their  opinion: 
"  Had  he  obtained  the  assent  of  parties  in  interest,  prior  to 
exchanging  the  farm,  which  was  clear  of  encumbrance,  for 
the  Elizabethport  property  (which  was  subject  to  a  mort- 
gage), and  acted  in  good  faith,  he  ought  not,  equitably,  to 
be  charged  with  the  $10,000  equity  in  the  exchanged  prop- 
erty ;  but  there  is  no  proof  of  any  assent,  but,  on  the 
contrary,  the  evidence  seems  to  show  that  the  executor 
acted  wilfully  in  the  matter  of  said  discharge,  and  the  estate 
ought  not  to  suffer  from  any  caprice  of  an  executor."  It 
might  have  been  that  the  executor,  had  the  opportunity  for 
which  he  sought,  to  produce  further  evidence  before  the 
master,  been  afforded  him,  would  have  been  able  to  show 
that  he  indeed  had  the  consent,  for  lack  of  which  the 
court  were  of  opinion  that  the  surcharge  should  be  made 
against  him.  Nor  do  I  find,  in  the  proof,  any  evidence  that 
he  did  not  act  bonajide  in  the  sale  or  exchange  of  the  farm, 
nor  any  evidence  that  he  acted  wilfully  or  capriciously  in 
that  transaction.  The  exceptant  joined  him  in  the  convey- 
ance, and  this  is  evidence  that  she  was  satisfied  with  it. 

None  of  the  other  parties  in  interest  excepted  to  his 
account.  By  the  will  the  executors  (of  whom  only  the 
respondent  appears  to  have  had  letters  testamentary  thereon) 
and  the  widow,  were  authorized  to  sell  the  farm  at  their 
discretion.  The  court  erred  on  the  case  as  it  stood  before 
them,  in  charging  the  executor  with  the  price  (it  was  eri- 
dently  a  merely  nominal  one  to  a  certain  extent)  of  the 
farm. 

The  court  allowed  the  exceptions  in  reference  to  the 
commissions  for  selling  the  farm.  The  items  amoum 
together  to  $821.  The  allowance  is  expressly  based  on  th< 
same  ground  as  the  charge  of  the  price  of  the  farm,  th 
absence  of  proof  of  consent  by  the  parties  interested  to  th 
sale  or  exchange.     The  executor  did  not  charge  liimse 
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I  any  of  the.  proceeds  of  the  sale,  though  he  prayed 
vance  for  commissions  paid.  He  should  account  for  and 
barged  with  whatever  is  justly  chargeable  against  him 
he  proceeds  of  the  sale,  and  should  have  all  just  allow- 
8  in  respect  thereto.  But  the  case,  for  the  reason  already 
Q,  the  refusal  of  the  master  to  allow  the  executor  oppor- 
ty  to  produce  his  evidence,  is  not  ready  for  adjudication 
bat  head.  The  executor  applied  to  this  court,  on  the 
ing  of  the  appeal,  for  leave  to  take  further  testimony, 
privilege  should,  under  the  circumstances,  be  accorded 
m,  with  leave  to  the  exceptant  to  produce  evidence  in 
ttal.     Executors  of  Reeve  v.^ToxcnseTui^  4  Hal.  Ch.  81. 

cause  will  be  reheard  when  the  new  testimony  shall 

come  in. 


Amzi  Compton,  proponent,  appellant, 

and 
John  D.  Pierson,  administrator,  respondent. 

The  act  of  1852,  commonly  called  the  "  married  women*s  act," 
oi  give  to  a  married  woman  the  jus  disponendi  of  her  personal  prop- 
not  settled  upon  her  nor  held  in  trust  for  her,  and,  by  the  act  of 
her  will  of  euch  property  is  not  valid  as  against  her  husband. 

The  latter  act  is  in  derogation  of  the  common  law,  and  should  be 
ly  construed. 

History  of  legislation  on  the  subject. 


n  appeal  from  the  decree  of  the  orphans'  court  of  Morris 
ity,  refusing  probate  of  a  paper  writing  purporting  to  be 
last  will  and  testament  of  Melinda  Compton,  afterwards 
bda  Pierson,  deceased. 

p*.  Jacob  Vanatta  and  Mr.  A.  W.  Belly  for  appellant. 

C  PUnej/,  for  respondent. 
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The  Ordinary. 

The  will  which  was  propounded  for  probate  in  this  case, 
was  made  by  Melinda  Compton,  in  1869,  while  she  wiw 
unmarried.     She  was  married  in  1871,  to  the  respondent, 
and  died  in  1875.     The  question  discussed,  and  the  ouly 
one  presented  for  consideration  and  determination  on  this 
appeal,  was  whether  her  marriage  was  a  revocation  of  the 
will.     After  her  death,  and  on  the  9th  of  March,  1875, 
letters  of  administration  of  her  estate  generally  were  granted 
to  her  husband.     In  June,  1875,  her  brother,  the  executor, 
propounded  the  will  for  probate.     By  the  common  law,  a 
married  woman  might,  without  the  assent  of  her  husband, 
dispose,  by  will,  of  her  separate  personal  estate  settled  upon 
or  held  in  trust  for  her,  or  the  savings  of  her  real  estate 
given  to  her  separate  use,  whether  the  instrument  under 
which  she  took  it  determined  as  to  the  power  of  disposition 
or  not,  and  that  she  might  do  without  the  intervention  of 
trustees,  for    the  power   was    incident   to  the  ownership. 
1  Jarman  on  Wills  32. 

It  is  argued  by  the  proponent's  counsel  that  the  effect  of  . 
the  act  of  1852,  commonly  known  as  "  the  married  women's 
act,"  was  to  give  to  married  women  the  right  to  dispose  of 
their  personal  estate  generally  by  will,  inasmuch  as  it 
declares  that  the  real  and  personal  property  of  any  female, 
then  married,  or  who  might  thereafter  marry,  should  not 
be  subject  to  the  disposal,  nor  be  liable  for  the  debts  of  her 
husband,  and  should  continue  her  sole  and  separate  prop- 
erty as  if  she  were  a  single  female.  The  question  whether, 
by  virtue  of  the  provisions  of  this  act,  a  married  woman 
could,  without  her  husband's  assent,  make  a  will  of  her  pe^ 
sonal  property  not  settled  upon  her,  nor  held  in  trust  for 
her,  was  considered  in  the  case  of  Vreeland  v.  Byno^  11  C 
E.  Gr.  160.  My  conclusion  there  was,  that  the  act  of  1851^ 
gave  to  a  married  woman  no  jus  dispoiiendi  of  such  personal^ 
estate,  and  that  after  1864  her  will  of  property  not  settlt 
to  her  use,  nor  held  in  trust  for  her,  was  not  valid  as 
her  husband.     Nor  wa;B  tYie  cotv^aXaot^  qjC  the  law  in 

\ 
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5tate,  as  afiected  by  the  act  of  1862,  overlooked  in  the  con- 
sideration of  that  case.  By  the  term  "  law  "  in  the  expres- 
uon  in  that  opinion,  to  which  the  proponent's  counsel 
idverts  in  that  connection,  the  common  law,  of  course,  was 
neant.  The  act  of  1864,  then  under  consideration,  pro- 
nded  that  nothing  therein  contained  should  be  so  construed 
18  to  authorize  any  married  woman  to  dispose  of,  by  will, 
iny  interest  to  which  her  husband  then  was,  or  would  be. 
It  her  death,  entitled  by  law  in  her  real  or  personal  prop- 
erty, but  such  interest  should  remain  in  and  survive  to  the 
lusband  in  the  same  manner  as  if  such  will  had  not  been 
iiade.  It  was  in  elucidation  of  the  intention  of  the  legisla- 
te in  using  the  expression  "  by  law,"  that  the  remarks 
m  the  subject  of  the  husband's  rights  at  the  common  law 
^ere  made.  I  still  retain  the  same  view  of  the  subject. 
Phe  decree  in  that  case  was  reversed  by  the  court  of  errors 
ind  appeals,  but  not  on  any  ground  taken,  or  question  dis- 
missed or  raised,  on  the  hearing  in  this  court.  The  ground 
>f  reversal  was,  that  by  the  grant  of  probate  of  the  wdll,  tlie 
K)wer  of  the  surrogate  was  exhausted,  and  consequently  the 
etters  of  administration  subsequently  granted  by  him  to 
iie  husband,  were  absolutely  void.  The  court  expressly 
■y  that  the  result  at  which  they  have  arrived,  was  reached 
without  reference  to  the  effect  of  the  act  of  1864,  and  leave 
uidecided  the  question  argued  by  the  counsel  on  both  sides 
in  that  court  and  in  this,  as  to  the  ultimate  disposition  of 
AefiiDd. 

t  By  the  act  of  1852,  the  legislature  intended  to  secure  to 
ried  women,  during  coverture,  the  use  of  their  real  and 
mal  property  free  from  the  disposal  or  liability  for  the 
of  their  husbands,  but  did  not  intend  to  give  power 
Ftortamentary  disposition.     The  husband,  by  virtue  of  the 
was  deprived  of  the  control  which  he  had  by  the  com- 
Isw.     He  was  prevented  from  recovering  possession  of 
'Mqairing  title  to  the  personal  property  of  the  wife 
coverture,  but  after  her  death  his  rights  as  to  the 
lemuned  bb  they  were  at  the  common  law  \>efoxe 
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the  passage  of  the  act.  At  common  law,  as  was  remarked 
in  Vreeland  v.  Hyno^  such  of  her  choses  in  action  as  had  not 
been  reduced  to  possession  by  him  at  his  death,  still 
remained  hers ;  and  on  her  death,  went  to  her  representa- 
tives, ond  not  to  his.  After  her  death  he  might,  as  her 
administrator,  reduce  to  possession  her  choses  in  action  not 
reduced  to  possession  in  her  lifetime,  and  he  would  hold 
them  jure  mariti.  The  act  is  in  derogation  of  the  coraraon 
law,  and  it  therefore  should  be  construed  strictly.  -Keiwv. 
Tabor^  52  Barb.  125.  It  has  been  so  construed.  This  suffi- 
ciently appears  from  the  subsequent  legislation  alone. 

In  1866,  the  third  section,  which  provided  that  it  should 
be  lawful  for  any  married  female  to  receive  by  gift,  grant, 
devise  or  bequest,  and  hold  to  her  sole  and  separate  use  ts 
if  she  were  a  single  female,  real  and  personal  property,  4c, 
was  amended  by  adding  the  word  "  descent."  Again,  the 
act  of  1864,  after  giving  to  an  adult  married  woman  power 
to  make  a  will,  provided  that  nothing  therein  contained 
should  be  so  construed  as  to  authorize  her  to  dispose  of, 
by  will  or  testament,  any  interest  to  which  her  husband 
then  was,  or  at  her  death  would  be,  entitled  by  law  in  her 
real  or  personal  property,  but  that  such  interest  should 
remain  in  and  survive  to  him  in  the  same  manner  as  if  such 
will  had  not  been  made.  The  passage  of  that  act,  twelve 
years  after  the  act  of  1852,  is  of  itself  evidence  that  the 
legislature  did  not  intend  to  confer  testamentary  power  by 
the  last  mentioned  act ;  for,  if  they  had ;  if,  by  force  of  th« 
provisions  of  the  first  and  second  sections  of  the  act  of  185% 
testamentary  power  was  conferred;  if  the  enactment  ihM 
the  property  of  a  married  woman  should  continue  to  be  her 
sole  and  separate  property  as  if  she  were  a  single  femak, 
involved  by  implication  the  grant  of  the  jus  disponendi^  whi* 
need  of  the  act  of  18G4,  with  its  express  grant  of  the  power! 
And  again,  if  the  jus  disponendi  was  a  necessary  or  a  l^iti^ 
mate  consequence  of  the  provisions  of  the  first  and  seconi 
sections  of  the  act  of  1852,  the  husband's  interest,  bylaw, 
in  his  wife's  property,  was  in  1864,  as  is  argued  in  this  caaei 
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yect  to  the  absolute  power  of  disposition  of  that  property 
the  wife.  She  could,  by  a  disposition  by  will  or  other- 
je,  during  coverture,  have  deprived  him  of  all  interest  in 
r  property.  The  proviso  of  the  act  of  1864,  saving  the 
:ht8  which  the  husband  had  by  law  in  the  wife's  property 
her  death,  distinctly  recognized  the  inability  of  the  wife, 
to  that  time,  to  defeat  the  rights  of  her  husband  at  the 
umon  law  in  her  property  at  her  death,  and  its  design 
s  to  continue  such  disability.  The  revision  of  that  act, 
which  the  word  "  personal "  is  omitted  from  the  proviso, 
further  and  cogent  evidence  of  construction.  The  history 
similar  legislation  in  New  York,  from  which  our  own  act 
1852  is  derived,  is  of  interest.  By  the  act  of  1848  it  was 
icted  that  the  property  of  any  female  who  might  there- 
er  marry,  and  which  she  should  own  at  the  time  of  her 
irriage,  and  the  rents,  &c.,  thereof,  should  not  be  subject 
the  disposal  of  her  husband  nor  liable  for  his  debts,  and 
It  the  property,  and  the  rents,  &c.,  thereof,  of  any  female, 
m  married,  should  not  be  subject  to  the  disposal  of  her 
sband,  but  should  be  her  sole  and  separate  property  as  if 
i  were  a  single  female,  except  so  far  as  the  same  might 
liable  for  the  debts  of  her  husband  theretofore  con- 
ictcd.  LaiDS  {of  iV.  Y.)  of  1848,  307,  308,  c.  200,  §  §  1,  2. 
was  held  that  that  act  did  not  give  the  power  to  bequeath 
devise.  Wadhams  v.  Am.  Home  Mm.  Soc.^  12  N.  Y.  415. 
In  1849  an  act  was  passed  which  provided  that  any 
irried  woman  might  take,  Ac,  from  any  person  other 
Ma  her  husband,  and  hold  to  her  separate  use  and  convey 
A  devise  real  and  personal  property,  and  any  interest  or 
lite  therein,  as  if  she  were  unmarried,  and  that  the  same 
Md  not  be  subject  to  the  disposal  of  her  husband  nor  be 
for  his  debts.  These  acts  were  in  existence  when  our 
re  passed  the  act  of  1852.  They  were  undoubtedly 
them  as  an  exemplar.  Our  act  was  drawn  from 
but  the  words  "  convey  and  devise  "  were  omitted, 
omission  is  of  the  greatest  significance.  The  wife 
no  testamentajj  power  by  the  act  of  185^.    liv 
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Beals  V.  Storms,  11  C.  K  Gr.  373  (by  mistake  of  the  printer 
the  opinion  is  stated  to  have  been  delivered  by  the  vice- 
chancellor),  I  expressed  my  opinion  of  the  effect  of  the  act , 
of  1864.  I  said,  that  under  that  act  the  will  of  a  married 
woman  is  valid  without  her  husband's  assent,  except  as  to 
his  legal  rights  in  her  property. 

The  will  in  question  is  valid,  except  as  against  the  hoe- 
band.  It  does  not  appear  that  the  testatrix  owned,  at 
her  death,  any  property  except  such  as  by  the  common  law 
would  go  to  her  husband  jure  mariti  There  is,  therefore, 
no  estate  to  be  administered  under  it.  Probate  will,  there- 
fore, be  denied.  The  decree  of  the  orphans*  court  will  be 
affirmed.  The  appellant  will  be  ordered  to  pay  to  the 
respondent  his  costs  (not  including  counsel  fees)  in  thii 
court. 


In  the  matter  of  the  application  for  letters  of  administration 
pemlenfe  lite  on  the  estate  of  Joseph  L.  Lewis,  deceased, 
late  of  the  citv  of  Hoboken,  in  this  state. 

Where  application  for  administration  pendente  lite  v^br  made  to  the  ^ 
ordinary,  of  an  estate  the  personalty  of  which  amounted  to  morethu 
$1,000,()(X),  and  no  proi)er  person  could  be  found  to  give  adeqiute' 
Hecurity  on  taking  out  such  letters,  and  the  estate  required  imm< 
attention,  the  ordinary  directed  that,  on  depositing  the  personalty  ii 
this  court,  there  to  remain  subject  to  its  order,  letters  would  be  issoeij 
on  the  giving  of  a  bond  in  a  sum  sufficient  (in  this  case  $100,000)  Hj 
cover  the  property  which  from  time  to  time  would  come  to  the  handi] 
of  the  administrator. 


Mr.  R,  Gikhrist,  for  the  petitioners. 

Mr.  A.  Q.  Kc((sb(\f/y  for  the  United  States  of  Americi, 
legatees  under  the  will. 
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The  Ordikart. 


Joseph  L.  Lewis,  late  of  Hoboken,  in  this  state,  recently 
led  in  that  city,  of  which  he  was,  and  for  many  years  bad 
©en,  a  resident,  leaving  a  very  large  personal  estate, 
Btimated  at  the  value  of  over  $1,000,000.  Two  caveats 
ave  been  tiled  against  admitting  to  probate  any  paper 
Orporting  to  be  his  last  will  and  testament.  A  paper 
Qeged  to  be  such  will,  with  a  codicil  thereto,  has  been  pre- 
anted  to  the  ordinary  for  probate.  Inasmuch  as  a  con- 
iderable  length  of  time  will  probably  elapse  before  the 
lieetion  of  the  validity  of  that  paper,  as  his  will,  will  be 
Mermined,  letters  of  administration  are  necessary  for  the 
Votection  of  the  estate  during  the  litigation.  A  large 
itaioant  of  the  estate  is  in  investments  which  should  have 
Munediate  attention.  If  a  bond  be  required  in  even  the 
iBioant  of  the  personal  estate,  it  is  evident  that  no  proper 
fcerson  can  now  be  found  to  take  the  administration. 
The  orphans'  court  act  provides  (Rev.  p.  761,  §§  43, 
,)  that  upon  granting  administration  pendente  lite^  the 
arj  shall  take  of  the  person  to  whom  such  administra- 
shall  be  committed,  a  sufficient  bond,  with  two  or  more 
sureties,  in  such  penalty  as  may  be  reasonable,  regard 
g  had  to  the  value  of  the  estate.  Apart  from  this  pro- 
ion,  I  would  not,  of  course,  be  willing  to  commit  the 
to  the  hands  of  any  person  as  administrator  without 
[oate  security.  To  overcome  the  difficulty  which  this 
presents  :  If  the  personal  estate  be  brought  into  this 
(it  is  now  in  New  York)  and  deposited  with  the  regis- 
of  this  court,  I  will  be  satisfied  with  a  bond  in  the 
Ity  of  ?100,000,  on  issuing  letters  of  administration 
ite  lite.  That  sum  will  be  sufficient  to  cover  the  prop- 
which,  from  time  to  time,  will  come  to  the  hands  of  the 
listrator. 

len  the  estate  shall  have  been  delivered  to  the  regis- 

will  be  placed  in  a  safe  deposit  in  this  state,  there 

subject  to  the  order  of  this  court.     Thua  \Xv^ 
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estate  will  be  completely  protected,  the  administration  /wi- 
dente  h'fe  being  practically  conducted,  to  a  very  great  extent^ 
bv  the  court  itself. 


I 
In  the  matter  of  the  granting  of  letters  of  administratkl 

upon  the    goi>d3,   chattels    and    credits   which  were  ■ 

Amuoxy  Ckesse,  deceased,  late  of  Cape  May  county.    | 

1.  Where  the  next  of  kin  waived  their  claims  to  adniinistratic 
Ilt'iJ,  that  th»>  oriilian>'  court  might  lawfully,  in  its  discretion,  apj 
a  <tninger :  and  it  is  not  error  that  the  court  in  such  case  selected 
administrator  the  stranger  nominated  by  one  of  the  next  of 
instead  of  the  one  nominated  bv  the  other  two. 

• 

2.  The  right  of  the  next  of  kin  to  administration  is  personal, 
have  no  right  of  nomination  or  selection. 


Appeal  from  the  onler  of  the  orphans'  court  of  the  eoa]il| 
of  Cape  May,  trranting  letters  of  administration  of  dl 
goods,  chattels  and  credits  which  were  of  Anthony  CreM 
docoasod.  *  i 

I 

Mr,  J'A/i  ^^  M^'frhif/^  for  appellants.  < 

I 
Mf\  J"hn.  R  lltirr'nhTii,  for  respondent.  i 

i 

TuK  Ordinary. 

The   next  of  kill  to  the  intestate  were  his  mother 
father  was  dead  ,  Mrs.  Hannah  Ilildreth,  wife  of  John 
Ilildrcth,  and  his  two  sisters.  Martha  A.    Smith,  wife 
Iviehard  l\  Smith,  and  Lydia  B.  Sutton,  wife  of  Joseph] 
Sutton.     His  mother  and  lior  husband  filed  a  caveat 
srnintinc   adniinistnition   of  his  estate.      Citations  hai 
boon  issued  and  dulv  returned  served, and  the  court  hai 
aecorvHng  to  the  statement  of  the  decree,  heard  the 
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it  of  the  counsel  of  the  caveators  and  the  counsel  of 
s.  Smith  and  Mrs.  Sutton,  and  examined  into  and  con- 
dred  the  &cts  and  circumstances  of  the  case,  decreed 
X  administration  be  committed  to  the  respondent,  who 
B  not  of  kin  to  the  intestate,  upon  his  giving  bonds 
»rding  to  law.  Prom  this  decree  Mrs.  Smith  and  Mrs. 
tton  and  their  husbands  appealed.  No  testimony  has 
en  sent  up  with  the  record.  It  appears,  however,  by  the 
dtion  of  appeal,  that  the  caveat  was,  in  fact,  filed  against 
anting  administration  to  Mr.  Smith,  and  that  Mrs.  Smith 
id  Mrs.  Sutton  urged  his  appointment.  Neither  the 
other  nor  either  of  the  sisters  appears  to  have  been  will- 
g  to  take  the  administration.  The  ground  of  appeal,  as 
■ted  in  the  petition  of  appeal,  is  that  the  court  should  have 
ipointed  Mr.  Smith,  because  his  wife  and  her  sister,  two  of 
le  three  persons  entitled  to  distribution  of  the  estate, 
Iqnested  it.  The  right  of  the  next  of  kin  to  administration 
I  personal.  They  have  no  right  of  nomination  or  selection, 
f  they  will  not  accept  administration,  it  is  for  the  court  to 
ttnt,  in  its  discretion,  such  other  projier  person  or  persons 
^will  accept  it.  In  this  case  it  is  not  only  not  alleged  that 
ler  of  the  next  of  kin  was  willing  to  accept  administra- 
i,  but,  on  the  other  hand,  it  appears,  from  the  petition  of 
il,  that  the  ground  of  complaiut  is  the  refusal  of  this 
irt  to  appoint,  at  the  dictation  of  two  of  the  three  persons 
titled  to  distribution  of  the  estate,  a  person  administrator 
was  not  of  kin  to  the  intestate.  Mrs.  Smith  and  Mrs. 
m  requested  that  administration  be  committed  not  to 
ilves  or  to  either  of  them,  but  to  Mr.  Smith,  and  the 
asked  that  it  should  be  granted  to  the  respondent. 
I  next  of  kin  having  thus  waived  their  right  of  adminis- 
the  court  selected  one  of  the  two  strangers  who 
proposed.  There  was  no  error  in  this.  The  decree  of 
khans'  coart  will  be  affirmed,  with  costs. 


■>:■« 


CASES  ADJUDGED 


IN    THE 


:OURT  OF  ERRORS  AND  APPEALS 

Of  the  State  of  New  Jersey, 

ON  APPEAL  FROM  THE  COURT  OF  CHANCERY, 


MABOH  TEEM,  1877. 


CuRiSTOPHBR  Meyer,  appellant, 

and 
EzEKiBL  M.  Patterson,  respondent. 

1.  A  sheriff  cannot  appoint  a  special  deputy,  pro  hoc  vice,  by  parol. 

2.  If  a  sale  of  land  be  made  on  foreclosure  by  a  bailiff  thus  inform- 
ally appointed,  and  the  sheriff,  in  conformity  thereto,  executes  a  deed 
to  the  purchaser,  such  deed  will  transfer  the  title,  and  will  be  good  in 

collateral  proceeding  as  the  act  of  an  officer  de  facto,  but  will  be  set 
ride,  on  a  direct  application  to  the  chancellor  in  the  course  of  the 
l«ane  proceeding. 

3.  A  sheriff  who  makes  sale  of  land  by  a  bailiff,  or  special  servant 
[duly  appointed,  can  take  the  oath  required  by  the  thirteenth  section 

r  the  act  relative  to  the  sale  of  lands. 


On  appeal  from  decree  of  the  vice-chancellor.     The  case 
reported  sub  mm.  Meyer  v.  Bishop^  12  C,  E,  Gr.  141. 


Note. — In  Den,  Inskeep  v.  Lecony,  Coxe  111,  1J3,  it  was  held,  that 
though  an  execution  was  so  defective  that,  on  a  direct  application,  it 
Id  have  been  deemed  void,  yet,  after  a  sale,  the  sheriff  might  justify 
er  it.      So,  in  Campbell  v.  Dewick,  5  C,  E.  Gr,  186,  the  legality  of  a 
^fetODStable's  election,  &c.,  was  presumed,  and  it  was  held  to  be  unneces- 
,  in  order  to  establish  title  to  lands  purchased  at  a  tax  sale  con- 
ted  by  such  constable,  to  prove  that  he  was  properly  elected  and 
om.  and  that  he  gave  bond. — Rkp. 
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Mr.  A.  V.  Sc'henckj  for  the  appellant. 

Mr.  Keen^  for  respondent. 

The  Chief  Justice. 

This  appellant  was  the  complainant  in  the  court  of  chan 
eery,  the  suit  being  for  the  foreclosure  of  a  mortgage ;  ami 
he  was  also  the  purchaser  at  the  sale  made  by  the  sheriff  in 
that  proceeding,  and  for  the  premises  thus  sold  he  tooki 
deed  from  that  officer.  In  this  posture  of  things  the  respond' 
ent,  who  was  a  defendant  in  the  foreclosure  bill,  exhibitei 
his  petition  to  the  chancellor,  praying  that  this  sale  shoali 
be  set  aside  for  various  reasons,  and  among  these,  od  tin 
ground  that  the  sale  had  been  conducted  by  a  spedil 
deputy  of  the  sherift';  such  deputy  not  having  been  dnif 
authorized.  I  agree  with  the  vice-chancellor  in  deeming 
this  specified  objection  the  only  one  of  such  weight  as  w 
require  judicial  discussion. 

The  particular  fault  laid  against  the  sale  made  under  thi 
execution  is,  that  the  bailitt*  or  special  deputy  by  whom  ft 
was  conducted,  had  no  written  authority  from  the  sheriffs 
justify  his  proceedings,  but  that  his  deputation  was  Bim| 
by  parol.  It  is  admitted  that  this  sale  took  place  in 
absence  of  the  sheriff,  and  by  an  agent,  possessed  of 
official  character,  and  who  describes  himself  as  the  sheri 
assistant,  by  virtue  of  a  verbal  understanding,  to  take  c 
of  his  office  and  its  business,  and  who  testifies  that  he 
the  sale  in  question  in  consequence  of  an  oral  direction 
make  the  sales  and  adjournments  necessary  on  that  day 
In  the  court  of  chancery  this  sale  was  set  aside,  and  itiatt 
reverse  this  order  that  this  appeal  has  been  brought 

To  sustain  himself  before  this  court,  the  appellant,  in 
first  place,  insists  that  even  if  an  oral  authority  from 
sheriff  to  an  unofficial  person  to  make  sale  under  a 
facias  be  invalid,  still,  that  such  act  of  the  deputy  mu8t,(l( 
principles  of  policy,  and  as  the  act  of  b,  de  facto  officer, ll 
held  valid.     But  the  principle  thus  referred  to  has  no  ptoB 
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in  the  preseut  inquiry.  It  can  never  have  any  proper  appli- 
cation unless  in  cases  in  which  the  endeavor  ia  made  to 
assail,  collaterally,  the  official  act,  I  have  no  douht,  that 
in  the  present  ease,  this  sale  thus  made  by  deputation,  if  the 
court  of  chancery  had  not  put  its  hand  upon  it,  would  have 
transferred  a  legal  title  to  the  appellant,  and  that  such  would 
have  beeu  its  effect,  although  we  assume  that  the  authority 
Doder  which  the  deputy  acted  was  invalid.  Any  other  doc- 
trine than  this  would  be  attended  with  many  mischiefs,  and 
would  introduce  great  risks  to  buyers,  and  much  unccr- 
taintr  in  titles  derived  through  this  medium.  If  estates 
depending  on  foreclosure  are  subject  to  attack  on  the  score 
that  the  sheriff's  deputation  to  the  person  making  sale  w.is 
not  in  all  things  in  due  form,  or  because  it  cannot  be  pro- 
duced, or  is  alleged  never  to  have  existed,  such  estates  have 
not  that  solid  foundation  that  has  been  heretofore  supposed 
to  exist.  A  person  who  holds  himself  out  as  a  sheriff's 
deputy,  clothed  with,  the  right  to  sell,  under  the  writ  of  a 
court,  land  or  other  property,  assumes  the  function,  not  of 
k  private,  but  of  a  public  office ;  and  when  it  clearly 
appears  that  the  sheriff  recognizes  such  assumption  of 
luthority,  by  a  ratification  of  the  act  done,  or  otherwise, 
the  public,  and  all  persons  taking  part  in  the  business,  have 
a  right  to  accept  eueb  person  for  what  ho  claims  and  is 
admitted  to  be,  without  examining  into  the  regularity  of 
bis  credentials.  Such,  certainly,  has  been  the  received  doc- 
trine in  this  state,  for  it  may  well  be  douhted  whether  any 
connsvl,  after  a  sale  has  been  made  by  the  special  deputy  of 
a  sheriff,  in  examining  the  title  so  made,  lias  ever  deemed 
it  his  duty  to  inspect  the  deputation  under  which  such 
bailiff  acted.  And  this  notion  as  to  the  conclusiveness  of 
recognized  act  of  the  8herifl"s  agent  is,  I  think,  derived 
and  founded  in  the  learning  of  the  books. 
Chancellor  Walworth,  in  Boardinan  v.  Hidluhif,  10  PaUje. 
very  plainly  intimates  that  he  would  regard  the  acts  of 
■gent  of  a  sheriff,  who  was  not  vested  with  any  actual 
aathority,  as  those  of  a  deputy  tie  facto,  if  it  distinctly 
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"  appeared  that  he  was  professedly  acting  as  the  deputy" 
of  the  sheriff,  and  with  his  knowledge  and  consent  The 
reasons  which  give  rise  to  the  doctrine  that  the  acts  of  one 
who  is  apparently  possessed  of  official  power,  apply  witk 
full  force  to  the  case  of  those  who  act  for  the  sheriff  unto 
delegated  authority.  These  reasons  are,  that  the  public 
and  third  persons  cannot,  in  the  nature  of  things,  when  sud- 
denly called  upon  to  act,  stop  to  make  inquiry  into  the  titk 
of  one  who,  on  the  surface,  appears  to  be  invested  with  die 
franchise  which  he  claims  the  right  to  exercise ;  commoB 
justice  and  public  policy  demand  that,  thus  situated,  thej 
may  take  the  appearance  for  the  reality.  And  this  is  the 
posture  of  all  the  parties  when  a  sale  under  an  execution  ii 
conducted  by  the  bailiff  of  the  sheriff;  for  an  auction  in  thit 
mode  is  impracticable  if  the  several  bidders  are  required  to 
ascertain,  at  their  peril,  the  regularity  of  the  deputation  of 
him  who  makes  the  sale,  and  who  has  the  execution  in  Us 
hands,  and  who  thus  publicly  asserts  himself  in  an  official 
capacity.  When  it  is  conceded  that  the  sheriff  may  appoint 
these  special  deputies  to  exercise  the  functions  to  sell  the 
property  and  to  arrest  the  body,  it  seems  to  follow,  as  i 
necessary  consequence,  from  legal  principles,  that  the  same 
presumption  will  be  made  in  favor  of  their  acts  which  is 
raised  in  favor  of  the  acts  of  the  officer  w^hom  they  repre- 
sent ;  pro  hac  vice  they  stand  in  the  stead  of  the  sheriff  in 
ever}'  respect.  The  general  subject  wdll  be  found  to  be  dfr 
cussed  with  fulness  and  learning  in  the  following  cases: 
State  V.  Carroll^  38  Conn,  449 ;  People  v.  ColUiis^  7  Johns.  549; 
Fotttr  V.  Luther y  3  Johns.  431 ;  Wilcox  v.  Smith,  5  Wend.  231. 
But,  as  has  been  already  said,  the  present  case  has  no 
affinity  with  those  which  are  regulated  by  the  doctrine  that 
the  acts  of  (le  facto  officers  must,  with  respect  to  third  pe^ 
sons  dealing  with  them,  be  deemed  conclusive,  where  sud 
acts  are,  in  a  collateral  way,  drawn  in  question.  The  valifitf 
of  the  sale  on  this  occasion  is  put  to  the  test  in  a  direct  pro- 
ceeding. The  petition  tiled  in  the  court  of  chancery,  V^ 
before  that  court,  in  a  suit  then  pending,  the  sale  made 
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inder  its  own  process,  and  thus  subjected  that  sale  to  its 
eratiny ;  so  that  it  was  called  upon  to  adjudge  whether  such 
rocess  had  been  misused  in  any  respect  whatever.     It  is 
le  common  practice  of  a  court  of  equity  thus  to  supervise 
le  conduct  of  its  own  officers,  and  to  set  aside  sales  made 
nder  its  authority,  both  after  as  well  as  before  the  delivery 
'  the  sheriff's  deed,  if  it  is  found  that  such  conduct  has 
Jen  tainted  by  fraud  or  oppression,  or  has  been  signally 
arked  with  illegality.     Where   such   supplemental  pro- 
^ings  are  taken,  the  execution  and  all  its  consequents 
e  suspended,  and  the  sale  which  has  taken  place  by  virtue 
'  such  writ  is  to  be  deemed  inchoate,  and,  for  its  con- 
mmation,  to  abide   the  decision  of  the  chancellor.     In 
^1  estimation,  the  purchaser  at  judicial  sales  is  presumed 
be  apprised  of  this  authority  of  the  court,  and  is  there- 
re  held  to  be  aware  that  he  takes  his  title  subject  to 
{feasance,  in  case  the  court  shall  find,  upon  the  subject 
ing  brought  to  its  notice,  that  the  action  of  its  officers 
s  been  improper  or  illegal.     Chargeable  with  such  knowl- 
ge,  the  claim  now  made  for  the  appellant,  that  he  had  the 
fht  to  conclusively  regard  the  bailiff  making  the  sale  as 
8ted  with  competent  authority,  is  plainly  inadmissible, 
cause  this  would  be  to  deny  the  superintendency  of  the 
art  over  the  doings  of  its  own  servants;  for  the  due 
alification  of  the  agent  making  the  sale  is  as  much  a  part 
the  legal  questions  involved  in  the  transaction,  as  is  the 
estion  whether  there  had  been  a  proper  advertisement  of 
I  sale,  or  whether  the  premises  had  been  struck  off  to  the 
l^est  bidder.    Everything  that  entered  as  a  legal  con- 
taent  in  the  procedure  of  sale  is  subject  to  the  corrective 
wer  of  the  court,  and,  when  such  power  is  called  into 
Bod,  nothing  done  in  executing  the  fieri  facias  can  stand 
km  it  receives  the  sanction  of  the  chancellor.     The  con- 
Itoence  is,  therefore,  that  the  precise  question  now  to  be 
llmined  is,  whether  the  court  of  chancery  did  not  do 
pik  in  rejecting  a  sale  made  by  a  special  bailiff,  who,  at 
i^  WW  possessed  of  only  a  parol  deputation. 
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Tlie  counsel  for  the  appellant  insists  that  an  agency  of  that  I 
kind  could,  at  common  law,  be  created  in  this  mode;  but, 
after  a  careful  examination  of  the  books,  I  must  reject  this 
proposition.    It  is  true  that  the  rule  is  thus  stated  in  Dalton 
in  his  work  on  sheriffs;  but  the  authorities  which  hecitei 
are,  in  some  instances,  not  applicable,  and  while  one  of 
them  may  be  said,  in  some  measure,  to  support  his  position, 
another  flatly  contradicts  it.      The  opposing  authority  iii 
that  of  Lambard,  in  his  Eirenarcha,  a  work  that  was  pub- 
lished as  early  as  1381;    and,  in  speaking  of  a  warrant 
directed  to  a  sheriff,  this  author  says :  "  If  it  be  directed  to 
a  sheriff,  then  he  may  command  his  bailiff,  under-sheriff^  or 
other  sworn  and  known  oflicer,  to  serve  it,  without  making- 
any  precept;  but  if  he  will  command  another  man  (thatii; 
no  such  officer)  to  serve  it,  he  must  give  him  a  written  jh*- 
cept ;  for  otherwise  a  writ  of  tialse  imprisonment  will  lie  fcr 
the  arrest."     This  authority  is  expressed  in  terms  so  dired 
and  explicit  that  it  cannot  be  misunderstood.     Dalton,  ii 
compiling  his  book,  which  is  about  a  century  later  than  thit| 
of  his  predecessor,  has  transcribed  and  interpolated  the  aboW 
([uoted  passage,  and  then  adds  to  it  the  declaration,  thifci 
**  the  sheriff  may  command  his  servant  by  word  only  (witlH 
out  any  precept  in  writing)  to  serve  or  execute  any  proce% 
and  it  is  good."     To  warrant  this  assertion  two  authoritiflii 
are   cited,    Kcihcaij  86,   and  Brook's  Abridgment^  tit  Fab^ 
Imprisunnant  43,  and  tit,    Trespaiss  339;    but,  upon  carefat 
examination,  it  will  appear  that  these  authorities  do  notli^ 
a  sufficient  foundation  for  a  doctrine  so  impolitic  and  unrea- 
sonable as  that  propounded  by  this  text  writer.    The  noteio 
Keilway  contains  sundry  resolutions  enounced  by  Frowikftj 
chief  justice,  and  in  which  it  is  stated  that  his  companioitf 
agreed;  and  among  these  he  is  reported  as  saying, "  thrf 
the  sheritt'  may  command  his  bailiff  errant  (common  bai 
or  his  servant  to  arrest  the  party,  without  warrant  made 
them,  because  what  the  servant  does  is  his  own  act 
deed,  and  he  has  the  authority  of  his  writ;"  but  as  we 
not  informed  of  the  nature  of  the  case  pending,  or 
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le  issue  before  the  court,  it  is  impossible  to  say 
2r  this  remark  was  a  mere  dictum  or  has  the  weight 
dgment.  But,  regarding  it  in  either  light,  it  is  diffi- 
perceive  how  much  effect  is  to  be  given  to  it  with 
t  to  the  present  inquiry.  We  are  compelled  to  believe 
le  resolution  referred  to  the  case  before  the  court,  and 
well  be  that,  in  its  application  to  that  case,  the  reso- 
was  entirely  correct.  Under  certain  circumstances 
)t  to  be  denied  that  the  sheriff  can  order,  by  parol, 
jcial  bailiff  to  execute  a  writ ;  he  can  do  this  when  he 
f  is  personally  aiding  in  its  execution ;  and  so,  in  some 
mown  to  the  ancient  practice,  he  could  take  this  course 
fitting  in  his  judicial  capacity.  See  Gilberfs  Law  of 
In^  p.  69.  That  the  expression  above  quoted  from 
ly  had  reference  to  the  power  of  a  sheriff  when 
as  a  judge,  is  rendered  somewhat  probable  from  the 
at  we  find  in  the  Year  Books  [9fA  erf.]  4-48,  a  similar 
ent,  "  that  the  sheriff  need  not  award  his  precept  to 
liff  in  writing,  but  it  sufficed  if  he  did  it  by  parol," 
latter  case  was  plainly  a  case  arising  from  a  judicial 
ae  by  the  sheriff;  and  yet  this  case  also  has  been  cited 
authority  for  the  general  power  of  this  officer  to  make 
leputations.  With  regard  to  the  two  references  made 
)ok's  Abridgment^  a  perusal  of  the  cases  cited  by  that 
from  the  Year  Books^  will  make  it  plainly  manifest 
lere  is  nothing  in  them  that  can  be  said  to  shed  any 
ipon  the  subject  now  under  review. 
1  loose  sayings  as  these  above  mentioned  are  hardly 
for  any  purpose,  and  can  afford  no  reasonable  ground 
ring  up  so  important  a  rule  that  a  sheriff  can  turn 
H  his  important  duties  in  the  execution  of  writs  by 
unwritten  words.  And  when  we  remember  that  in 
eat  number  of  questions  which  have  arisen  and  are 
led  in  the  books,  with  respect  to  the  execution  of 
by  deputies,  and  with  respect  to  the  proofs  requisite 
r  that  they  had-  authority  to  represent  the  sheriff,  no 
snt  has  gone  on  the  ground  of  an  oral  delegation  of 
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power,  it  would  seem  that  we  are  constrained  to  believe 
that  no  such  power  existed  in  this  class  of  officers.  It  ifl 
incredible  that  such  a  practice  could  have  prevailed  from 
the  earliest  records  of  the  English  law  down  to  the  present 
time,  without  presenting  itself  in  some  tangible  form.  It 
is  not  mentioned  in  any  of  the  books  of  practice,  so  far  as  I 
have  discovered ;  nor  in  ComyrCs  Digest^  nor  in  Bacm'i 
Abridgment^  though  the  writers  of  these  books  severally 
treat  of  the  subject  of  the  transfer  of  authority  to  the  bailW 
by  the  sheriff,  and  although  the  author  of  the  latter  work 
cites  the  case  from  Keilway.  In  9  Rep.  51,  it  is  stated 
broadly  that  a  deputy  ought  to  be  made  by  writing.  Noi 
is  the  doctrine  contended  for  by  the  appellant  reconcilable 
with  that  well  settled  rule  of  the  common  law,  which  can  1m 
found  repeated  again  and  again  in  the  Year  Books,  that  oi 
the  demand  of  the  defendant,  a  special  bailiff  must  show  Ui 
authority  before  he  can  take  the  body  into  custody ;  for  i 
would  not  seem  that  such  rule  could  be  complied  with  b; 
the  production  of  a  writ  which,  upon  its  face,  w^ould  show 
not  that  such  bailiff,  but  somebody  else,  had  the  right  t 
make  the  arrest.  My  conclusion,  from  the  examinatioi 
which  I  have  given  this  subject,  is,  that  it  cannot  be  stated 
as  a  general  rule,  that  at  common  law  the  sheriff  coul 
authorize,  without  writing,  a  special  deputy  to  execute  an, 
writ  coming  from  the  courts  into  his  hands. 

But  if  my  deduction  on  this  subject  from  the  ancien 
books  had  been  the  reverse  of  what  it  is,  it  would  not,  witi 
me,  have  affected  the  result  in  this  case,  for,  I  think,  whal 
ever  mav  be  the  state  of  the  law  elsewhere,  the  rule  witi 
us  has  been  too  long  settled  in  practice  for  it  to  be  called  ii 
question  at  this  late  day.  Every  gentleman  of  the  profei 
sion  knows  that  it  has  been  the  usual  course  for  sheriffirt 
appoint  their  special  deputies  by  writing,  and  that  it  hi 
never  been  supposed  that  a  man  could  be  required  to  pH 
his  money,  or  render  himself  into  custody,  to  one  who  coui 
show  no  claim  to  such  submission,  except  that  he  was  ii 
possession  of  a  writ  which  conferred  upon  him  no  aQtbori9 
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ch  was  addressed  to  another  person.  Our  entire 
iw,  as  well  as  the  practice  of  our  courts,  has  grown 
r  a  different  theory.  Until  this  case  was  placed 
ly  attention,  I  had  never  known  of  any  delegation 
rity  by  r  sheriff,  with  respect  to  the  service  of  pro- 
t  was  not  in  writing,  although  such  delegations  are 
int  occurrence,  and  such  practice  is  far  too  ancient 

beneficial  to  be  throwu  into  doubt,  or  in  any  wise 
1.  Nor  do  I  perceive  any  reason  why  sales  of  lands 
lot  be  conducted  in  the  old  mode,  under  existing 

special  deputies  appointed  in  writing,  as  the  occa- 
•  require,  for  there  is  no  indication  in   the  written 

I  can  discover,  that  appears  to  show  that  the  sheriff 
ecute,  in  his  own  person,  the  writ  of  execution. 
,'Ution  of  writs  by  the  hands  of  agents  has  been  the 
ed  method  long  used  in  this  state,  having  been 
with  the  rest  of  our  legal  8yatem,from  the  common 
I  cannot  be  now  uprooted  unless  by  the  force  of 
>n. 

en  V.  Smith,  7  Hd  163,  Chief  Justice  Ewing  says  ; 
ithority  of  the  sheriff  to  execute  a  writ  by  a  deputy 
d  for  the  occasion,  is  founded  ou  the  common  law, 
;d  by  no  statute,  long  practised  in  this  state,  rex>eat^ 
ctioned,and  productive  of  great  convenience  iu  the 
xation  of  justice."  Such  bailifls  have  always  exer- 
their  full  capacity,  all  the  powers  of  the  sheriff 

business  thus  confided  to  them.  The  act  making 
.ble  to  sale  for  the  payment  of  debts  was  passed  in 
i^  Laws,  369),  and  it  is  in  tliis  law  tliat  the  sheriff 
rered  to  exercise,  within  prescribed  limits,  a  diacre- 
power  to  adjourn  his  aalos  ;  and  from  that  time  to 
.  special  agents,  duly  appointed   in  writing,  have, 

question,  exercised  this  power.     Nor  do  I  think 

act  recently  passed,  requiring  the  sheriff  and  cer- 
ar  officers  selling  lands,  to  take  the  oath,  to  which  is 
cerbun  evidential  force  with  respect  to  the  validity 
o,  should  be  construed  as  having  the  effect 
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of  depriving  the  sherift*  of  the  privilege  of  acting  by  Hs 
special  servants  in  the  particular  in  question.  I  find  do 
incongruity  between  the  bailift'  conducting  the  sale  and 
the  sheriff  taking  this  oath ;  he  can  swear  to  all  the  &cti 
necessary  to  be  incorporated  in  it,  from  information  derived 
from  sources  which  he  deems  trustworthy ;  and  the  idea 
that  he  must  have  actual  knowledge  from  personal  oversight 
and  observation,  is  entirely  repelled  by  the  circumstance 
of  his  being  required  to  depose  that  the  land  was  sold  by 
virtue  of  "  a  good  and  subsisting  execution,"  which  is 
manifestly  a  mere  question  of  law.  In  my  opinion,  this 
statute  has  not  in  any  wise  affected  the  ability  of  the  sheriff 
to  execute  the  process  of  the  courts  by  vicarious  authority. 

From  the  foregoing  resolutions,  it  will  be  readily  per- 
ceived that  I  am  led  to  the  conclusion  that  the  decree 
appealed  from  should  be  affirmed.     The  sale  in  question 
was  not  made  by  a  person  duly  delegated,  and  was,  there- 
fore, clearly  illegal ;    and  as  its  illegality  was  directly,  and 
in   the   progress  of  the  cause  in  which  it   had   occurred, 
brought  to  the  attention  and  under  the  judgment  of  the 
court,  its  rejection  became  a  legal  necessity. 

I  shall  vote  to  affirm  the  decree,  with  costs. 

Decree  unanimously  affirmed. 


Freeman  Wood  and  others,  appellants, 

and 
Stover's  administrators,  respondents. 

1.  When  an  objection  tor  want  of  necessary  parties  is  taken  for  tl 
fii'st  time  at  the  final  hearing,  the  suit  will  not  be  arrested  unlen  tl 
detriment  to  such  omitted  parties  that  would  be  done  by  proceedii 
to  a  decree,  would  be  of  a  serious  character,  or  unless  the  decree  itM 
would  be  of  no  value  to  the  complainant. 
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2.  The«uit  was  to  re-instate  a  mortgage  which,  it  was  said,  had  been 
ctncelled  by  fraud ;  in  the  progress  of  the  evidence  it  appeared  that 
when  the  bill  was  filed,  the  title  had  been  conveyed,  by  an  unrecorded 
deed,  to  a  person  who  wae  not  joined  as  a  defendant,  who  had,  pending 
the  suit,  conveyed  to  another  person,  who  likewise  was  not  a  defend- 
ant, but  who  had  taken  title  with  knowledge  of  the  pendency  of  the 
suit;  HiUj  that  the  suit  should  proceed  to  a  final  decree  between  the 
parties  who  were  present.  * 

I 

On  appeal  from  a  decree  of  the  chancellor,  reported  in 

II  C  E.  Gr.  56. 

Mr.  James  WiUo))  and  Atforney-ffcneral,  for  appellants. 
3/r.  N.  W.  Voorhees  and  Mr.  J.  T.  B'mly  for  respondents. 

The  Chief  Justice. 

It  being  urged,  on  the  argument,  as  one  of  the  grounds 

for  the  reversal  of  the   decree  in  this  case,  that  a  party 

necessary  to  the  suit,  and  to  a  final  decision  of  its  equities, 

bad  been  omitted,  it  appears  to  this  court  to  be  advisable  to 

^  dispose  of  such  question  in  Ibnine. 

The  bill  was  exhibited  for  the  re-instatement  of  a  mort- 
gage, the  cancellation  of  which,  it  is  alleged,  was  procured 
by  the  fraud  of  the  appellants,  Freeman  Wood,  and  his  son 
William  J.  Wood.     The  title  to  the  premises,  from  which 
the  mortgage  in  question  has  been  removed,  had  stood  in 
the  name  of  William  J.  Wood,  and  in  the  bill  the  title  is 
stated  to  be  thus  vested ;  and  this  statement  is  admitted  to 
be  true  in  the  answer  of  both  the  appellants.     But,  not- 
withstanding this  concurrence   of  the   pleadings,  it  was 
disclosed,  in  the  progress  of  the  testimony,  that  previous  to 
the  commencement  of  the  suit,  this  title  had,  in  truth,  been 
transferred  by   William    J.   Wood    to   his   mother,   who, 
during  the  pendency  of  the  proceedings,  had  conveyed  the 
premises  to  one  Oliver  Warman.     The  deed  to  Mrs.  Wood 
WBS  not  recorded  when  this  bill  was  filed,  but  the  evidence 
ihowB  that  Warman,  when  he  purchased,  knew  of  this  suit 
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and  its  object,  and  that  he  took  a  guarantee  against  its  con- 
sequences so  far  as  they  might  prove  prejudicial  to  his  own 
interests.  It  is  the  absence  as  parties  of  Mrs.  Wood  and 
Mr.  Warman,  that  constitutes  the  objection  to  these  pro- 
ceedings which  is  now  to  be  disposed  of. 

Had  the  present  exception  to  this  suit  been  taken  by  plea, 
or  otherwise,  in  the  orderly  course  of  the  case  by  these 
defendants,  it  is  clear  that  it  would  have  interposed  an 
insuperable  bar  to  the  suit  until  the  defect  should  have 
been  removed.     It  is  plain  that  Mr.  Warman  is  injuriously 
affected  by  the  decree  which  has  been  made,  and  which  it 
is  the  endeavor  of  the  respondents  to  have  affirmed  in  thia 
court.     The  decision  of  the  chancellor  has  called  into  being 
a  mortgage  upon  the  property  now  held  by  this  omitted 
defendant,  and  has  established  it  as  against  certain  parties 
under  whom  he  has  mediately  taken  title.     Such  an  encum- 
brance is  manifestly  a  cloud  upon  his  estate.     He  has  a 
right  to  say  that  he  claims  under  Mrs.  Wood,  w^ho  had  title 
to  these  premises  at  the  time  this  suit  was  begun,  and  that 
she  was  a  necessary  party.     Nor  is  that  objection  at  all 
obviated,  as  was  insisted  on  the  argument,  by  the  operation 
of  the  78th  section  of  the  chancery  act.    It  is  true  that  Mrs. 
Wood's  deed  was  not  recorded  at  the  time  of  the  filing  of 
the  bill,  and  so  far  it  is  brought  within  the  words  of  thia 
provision ;  for,    although    the   language    is    confused  and 
ungrammatical,  I  am  inclined  to  think  that  the  section  in 
question  not  only  applies  to  suits  for  the  foreclosure  ol 
mortgages,  but  to  all  suits  affecting  real  or  personal  prop- 
erty, an  interest  in  or  an  encumbrance  upon  which  can  b€ 
acquired   by  an  instrument  capable  of  being  "  recorded, 
registered,   entered   or  filed   in   any  public  office  in  thii 
state ;  "  but  the  insuperable  hindrance  to  making  use  oi 
this  provision  on  this  occasion  is,  that  this  law  was  enacted 
long   after   the   commencement  of  this  proceeding.    Thl 
authorities  cited  by  counsel  to  the  effect  that  in  matters  tf 
practice  existing  suits  must  be  made  to  conform  to  sud 
new  regulations  as  the  legislature  may  establish,  are  notil 
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any  respect  relevant,  because  it  is  entirely  muDifest  that  no 
such  regulation  has,  ia  the  present  instance,  been  so  estab- 
liibed;  for  this  act  is  plainly  prospective  in  its  operation. 
To  make  it  otherwise,  a  clear  intention  to  that  end  must  be 
shown;  but  in  this  law  the  language  is  not  expressive  of 
such  a  design,  nor  would  such  a  requirement  be  consistent 
with  the  scheme  that  it  introduces.  That  achenie  is  to  affect, 
witli  the  chancery  suit,  all  persons  who  have  neglected  to 
We  their  deeds  recorded;  but  it  gives  such  persons  the 
right  to  come  in  and  be  joined  to  the  suit  during  its  run- 
ning; but  if  the  act  be  applied  to  proceedings  then  existing, 
this  right  of  intervening  would  be,  under  some  circuni- 
itaQi.'es,  deplorably  illusory,  for  when  a  suit  should  have 
nearly  run  its  course,  the  omitted  party  might  find  remain- 
ing to  him  but  a  day  or  an  hour  in  wliich  to  effect  his 
qipearancc.  This  ena<-tment,  therefore,  cannot  affect  the 
present  question. 

But  tliis  objection  on  account  of  the  non-joinder  of  this 
«h*ent  grantee,  was  not  made  by  plea,  or  at  any  inter- 
mediate stage  in  the  procedure,  but,  for  the  first  time,  at 
the  final  hearing,  and  the  inquiry,  therefore,  is,  what  should 
he  done  w-ith  it  in  view  of  this  fact.  It  is  obvious  that  these 
defendants  have  not  been  disadvantaged  by  this  slip,  nor,  if 
inch  were  the  case,  could  they,  after  their  very  questionable 
itterve  in  tVieir  answer,  with  respect  to  this  unrecorded  title, 
W  permitted  to  interpose  this  defect  as  a  shield  to  them- 
idves  against  a  decree,  if  the  equity  of  the  case  shall  appear 
b  be  in  favor  of  the  complainant.  The  onlj-  grounds  that 
jWinld  justify  this  court  in  arresting  the  progress  of  this 
e  at  this,  its  final  stage,  would  be  the  conviction  that  the 
llicree,  if  rendered,  would  be  a  nullity,  or  that  it  would  work 
[iMrious  injury  to  the  rights  of  the  absent  grantee,  Wlien 
•defect  of  parties  is  placed  under  the  attention  of  the  court, 
■the  first  time,  at  the  hearing,  a  very  difterent  rule  of 
"  a  will  be  adopted  than  that  wMch  ie  to  be  taken  as  a 
le  vhen  the  exception  comes  early  in  the  cause ;  for,  in 
i  stage^  it  is  obviously  equitable  to  come  to  a  decision 
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on  the  merits,  bo  far  as  is  practicable,  with  a  due  regard  to 
the  essential  rights  of  the  omitted  party.  It  is  only  in  the 
case  in  which  the  detriment  done  to  the  absent  party  will 
be  certain  and  of  serious  consequence,  that  the  court  will 
refrain  from  administering  equity  to  the  parties  litigating ; 
and  in  some  cases  of  this  kind  the  court  has  proceeded  to  a 
final  decree,  imposing  terms  upon  the  complainant  of  a 
nature  to  guard  eftectually  the  utmost  rights  of  the  parties 
who  are  absent.  Story's  Eq.  PL  §  220.  The  present  litiga- 
tion embraces  a  considerable  period  of  time ;  it  has  been 
attended  with  much  expense  and  trouble ;  one  of  the  lead- 
ing witnesses  is  now  dead;  if  the  complainant  shall  be 
successful,  he  will  have  established  the  fact  of  fraud  as 
against  his  present  adversaries,  and  will  be  entitled  to  a 
decree  that  will  be,  on  various  grounds,  as  against  them,  of 
value  to  him ;  while  the  only  objectionable  eflfect  of  such 
decree  will  be  to  throw,  for  the  time  being,  a  shade  over 
the  title  of  the  absent  party,  but  whose  substantial  rights 
will  not  be  touched  by  it,  for  they  can  be  completely  settled 
on  a  bill  to  foreclose  the  mortgage  which  it  is  the  object  of 
this  suit  to  re-instate,  and,  if  deemed  necessary,  the  com- 
plainant can  be  required  to  institute  such  proceedings 
within  a  period  which  may  be  designated.  Such  a  decree 
as  this  will  subject  this  absent  defendant  to  but  a  slight 
inconvenience,  w^hile,  if  the  suit  should  be  stopped  and  the 
proceedings  heretofore  taken  be  set  aside,  the  complainant 
would  suffer  a  serious  detriment ;  in  such  a  situation,  it  is 
obvious  that  equity  requires  that  the  suit,  in  its  present 
form,  should  go  to  a  final  decree. 

I  think  the  cause  should  be  heard  upon  the  merits. 

Decree  unanimously  affirmed. 
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Henry  T.  Stover,  complainant, 

and 
William  J.  Wood  and  others,  respondents. 

On  appeal  from  a  decree  of  the  chancellor,  reported  in  11 
a  E.  Gr.  417. 

Per  Curiam. 

This  decree  should  be  affirmed,  with  costs.  But  it  should 
be  thus  modified : 

First.  It  should  contain  a  requisition  that  the  complain- 
ant shall,  under  penalty  of  losing  the  benefit  of  the  decree, 
commence  proceedings  for  the  foreclosure  of  the  mortgages 
re-instated,  within  six  months  from  this  date. 

Second.  That  the  bonds  of  the  Brooklyn  and  Carnarsie 
Bailroad  Company,  which  were  received  in  payment  of 
^d  re-instated  mortgages,  shall,  at  the  time  of  filing  said 
till  of  foreclosure,  be  deposited  with  the  clerk  of  the  court 
of  chancer)^  there  to  remain  until  the  determination  of 
^ch  foreclosure  suit ;  and  if  in  such  proceeding  the  com- 
plainant shall  be  successful,  then,  in  that  case,  said  bonds, 
by  order  of  the  chancellor,  shall  be  surrendered  to  the  said 
William  J.  Wood ;  but  if  such  suit  shall  fail,  then  said 
K>nd8,  under  a  similar  order,  will  be  redelivered  to  the 

omplainant. 

Decree  unanimously  affirmed. 
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Susan  Hornek,  appellant, 

and 

Erastus  Corning,  respondent. 

1.  The  statute  (Bev,  Chancery,  p.  117,  {  73,)  allowing  an  absent 
defendant  to  enter  an  appearance  before  the  sale  of  the  premises 
under  foreclosure,  and  thereupon  authorizing  a  supersedeas  to  be  issued, 
is  not  mandatory.  To  justify  the  interference  of  the  court,  such  part? 
ought  to  show  surprise  and  merits. 

2.  That  a  notice  sent  to  an  absent  defendant  was  not  delivered  to 
her  on  account  of  her  illness,  cannot  affect  the  complainant. 

3.  A  complainant,  in  foreclosing,  is  not  bound  to  resort  to  funds  in 
the  hands  of  a  receiver,  alleged  by  another  defendant  to  be  primarily 
liable  for  the  mortgage  debt,  even  if  that  fact  were  proved ;  nor  to  wait 
until  alleged  equities  between  the  receiver  and  such  defendant  are 
settled.   . 

4.  That  the  premises  were  ordered  to  be  sold  in  parcels,  is  not  a 
defence  to  the  suit  that  may  be  raised  by  plea,  answer  or  demurrer. 
If  such  order  be  erroneous,  application  should  be  made  to  the  chan- 
cellor to  so  amend  the  final  decree  as  to  protect  the  rights  of  the  party. 


So  far  as  necessary  to  an  understanding  of  the  points 
decided,  the  facts  of  this  case  appear  in  the  opinion  oir 
Hon.  Amzi  Dodd,  a  special  master,  sitting  for  the  chan- 
cellor. 

Mr.  A.  Q.  Kcasbey  and  Mr.  C.  Parker^  for  appellant. 

Mr.  T.  N.  McCaiter^  for  respondent. 

The  Master. 

The  suit  in  which  this  petition  is  presented  was  for  the 
foreclosure  of  a  mortgage  on  about  five  hundred  acres  of 
land  in  the  township  of  Pompton,  and  county  of  Passaic. 
Large  and  valuable  steel  and  file  factories,  and  also  an 
extensive  body  of  water  and  water-power,  are  included  in 
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the     mortgaged  premises,  which,  for  many  years  prior  to 
June,  1874,  were  owned  and  managed  by  James  Horner 
and    James  Ludlam,  as  partners.     In  June,  1874,  James 
Hoi*ner  died,  leaving  a  last  will,  by  which  he  devised  to  his 
daughter,  Alice  Buckingham,  of  New  York,  the  bulk  of  his 
estate.     She  was  appointed  executrix  of  the  will,  and  trustee 
for  her  sister,  Susan  Horner,  whose  portion  of  her  father's 
estate  was  devised  to  Mrs.  Buckingham,  in  trust  for  her 
benefit.     In  November,  1874,  the  surviving  partner,  James 
Ludlam,  was  appointed  by  this  court,  receiver  of  the  part- 
nership assets.     In  1875,  Erastus  Corning,  the  holder  of 
tw'o  mortgages  on  the  property  in  Pompton,  given  by  Hor- 
ner and  Ludlam,  filed  his  bill  to  foreclose,  making  Alice 
Buckingham  and  her  sister,  Susan  Horner,  and  James  Lud- 
lam, defendants.     An  answer  was  filed  by  Mrs.  Bucking- 
ham, and  after  a  hearing  upon  bill,  answer  and  proofs,  a 
final  decree  was   entered,  execution   for  the  sale  of  the 
premises  issued  to  a  master,  and  the  sale  duly  advertised. 
Three  adjournments  of  four  weeks  each  had  been  made  by 
the  master  under  the   direction   of  the  court,  when  the 
present  petition  was  filed  by  Susan  Horner,  against  whom 
*  decree  pro  confesso  had  been  taken  as  an  absent  defend- 
ant, praying  that  the  sale  might  be  stayed,  and  that  she 
^ight  be  let  in  to  answer  and  defend.     At  the  commence- 
nient  of  the  suit  the  petitioner  was  a  resident  of  the  state  of 
Ifew  York,  and  has  so  continued  to  be  since.     She  was  not 
served  with  process,  but.  an  order  of  publication  was  taken 
and  published  according  to  law. 

Upon  the  argument  of  the  petition,  her  right  to  be  let  in 
to  answer  and  to  have  the  sale  stayed,  was  contended  for 
under  the  seventy-third  section  of  the  chancery  act  (Rer. 
p.  117);  the  counsel  of  petitioner  insisting  that  by  the  true 
construction  and  meaning  of  that  section,  her  right  to  the 
relief  sought  for  in  her  petition  was  not  dependent  upon 
the  discretion  of  the  court,  but  was  absolute  and  unre- 
rtricted  by  any  terms  or  conditions  other  tkan  those  named 
in  the  section  itself.     Meritorious  defences  were  claimed  to 
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be  set  out  in  the  petition  sufficient  to  entitle  her  to  the 
sought  for  relief  upon  sound  judicial  discretion,  but  the 
argument  was  directed  mainly  to  the  question  of  strict  legal 
right.  The  section  by  which  this  right  was  said  to  be  con- 
ferred was  enacted  in  1820,  and  has  ever  since  been  apart 
of  our  chancery  act.     It  provides: 

^*  That  in  all  cases  of  a  decree  for  sale  of  mortgaged  premises  against 
any  absent  defendant,  if  such  defendant  shall  at  any  time  before  nle 
made  by  the  sheriflT,  in  pursuance  of  any  writ  of  execution,  cause  hii 
appearance  to  be  entered  in  court,  and  shall  pay  such  costs  to  the  con- 
plainant  as  the  court  shall  think  reasonable,  then  it  shall  and  may  be 
lawful  for  the  said  court,  by  a  writ  of  supersedeas,  directed  to  the  sherif 
or  other  officer,  to  stay  his  proceedings  on  the  execution  for  the  sale  of 
such  mortgaged  premises,  and  thereupon  such  proceedings  shall  vA 
may  be  had  as  if  an  appearance  had  been  entered  within  such  tios 
and  in  such  manner  as,  according  to  the  rules  of  the  court,  the  sann 
ought  to  have  been  entered  in  case  the  first  process  in  the  suit  had 
been  duly  served." 

No  judicial  interpretation  of  the  foregoing  proviaioni 
seems  ever  to  have  been  made  by  the  courts  of  this  state. 
Previous  to  the  argument  of  this  petition,  I  had  supposed 
them  to  authorize  the  opening  of  a  decree  and  the  stay  of 
proceedings,  upon  grounds  only  of  surprise  and  merits; 
and  this,  I  think,  has  been  the  construction  of  them  geDtf- 
ally  made  by  the  profession.  The  different  moaning  con- 
tended for  by  the  petitioner's  counsel,  has,  however,  been 
supported  with  so  much  force  of  reason  and  by  the  rulingi 
of  Chancellor  Walworth  upon  a  similar  statute  of  the  rtitB 
of  New  York,  that  I  have  been  constrained  to  regard  the 
true  construction  as  involved  in  difficulty  and  doubt.  But| 
upon  the  best  consideration  I  have  been  able  to  give,  I  can- 
not hold  the  language  of  this  section  to  be  peremptory  and 
exclusive  of  the  question  of  merits.  I  shall,  therefore,; 
advise  that  the  prayer  of  the  petition  be  denied  and  thii 
rule  to  show  cause  be  dismissed ;  but,  regarding  the  qnee- ] 
tion  as  one  of  no  small  importance  to  the  parties  in  ilnf| 
suit  and  of  great  importance  in  itself,  I  will  advise  thatthlb 
sale  be  adjourned  by  the  master  for  the  fiirther  period  oi 
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four  weeks,  to  the  end  that  the  petitioner  may,  by  an  appeal, 
have  my  ruling  reviewed  and,  if  erroneous,  corrected.  An 
opportunity  will  be  aflforded  to  obtain  from  the  appellate 
court  a  further  stay  of  the  sale,  if  that  court  should  think 
fit  to  grant  it,  before  the  time  of  adjournment  now  advised 
shall  have  ended. 

In  the  defences  set  out  in  the  petition  I  can  find  nothing 
^'hich  I  have  not  already  held  to  be  insufficient  on  the  final 
hearing  of  the  cause.  So  far  as  the  matters  contained  in 
the  petition  would  be  admissible  as  defences  to  the  present 
hill  of  foreclosure,  they  were  insisted  on  by  the  counsel  of 
^rs.  Buckingham,  and  an  answer  by  the  petitioner  would 
he  only  a  rehearing  of  the  cause.  If  the  views  upon  whicli 
the  decree  was  then  advised  by  me  were  mistaken,  the 
'^rnedy  was  by  an  appeal. 

I  will  advise  as  above. 

The  opinion  of  the  court  was  delivered  by 
Dalrimplb,  J. 

The  appellant  is  an  absent  defendant  in  a  foreclosure 
^uit  in  the  court  of  chancery.  After  decree  pro  confessOy 
final  decree  and  execution,  which  appear  to  be  entirely 
tegular,  the  appellant,  before  sale  of  the  mortgaged 
premises,  entered  her  appearance  under  the  seventy-third 
s^tion  of  the  chancery  act  {Bev,  p.  117),  and  thereupon 
filed  her  petition,  claiming  the  right  to  have  a  writ  of  super- 
sedeas issue  to  the  master  to  stay  the  sale  of  the  mortgaged 
premises,  and  to  have  the  final  decree  opened  or  set  aside, 
to  the  end  that  she  might  make  her  defence,  the  same  as  if 
she  had  been  served  with  process,  and  had  appeared  on 
return  thereof,  as  required  by  the  rule  and  practice  of  the 
court 

It  is  claimed  that  the  statute  referred  to  is  mandatory, 

and  that  under  the  circumstances  it  is  the  legal  right  of  the 

appellant  now  to  appear  and  defend  the  suit.     In  my  opin- 

iODy  the  statute  will  not  bear  the  construction  contended 

17 
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for  by  appellant.     It  bat  declares  a  power  which  was,  at  the 
time  of  its  passage,  inherent  in  the  court,  and,  perhaps,  to 
some  extent,  regulates  the  exercise  of  that  power.    It  is 
neither  in  its  terms  nor  by  its  spirit  mandatory.     It  enacts 
that  if  an   absent  defendant  in  a  foreclosure  case  sliall, 
before  sale  of  the  mortgaged  premises,  enter  an  appearance 
and  pay  such  costs  as  the  court  shall  deem  reasonable,  it 
shall  be  lawful  for  the  court,  by  writ  of  supersedeas^  direcixi 
to  the  officer  holding  the  execution,  to  stay  proceedings 
thereon,  and  that  thereupon  such  proceedings  on  the  p»rt 
of  such  absent  defendant  may  be  had  as  if  process  had 
been  served  and  an  appearance  duly  entered  in  obedience 
thereto.     It  will  be  observed  that  by  the  statute  the  defend- 
ant's right  to  defend  the  suit  can  only  arise  after  appearance 
entered  before  sale,  the  payment  of  such  costs  as  the  court 
shall  deem  reasonable,  and  the  writ  of  supersedeas  issued  by 
order  of  the  court.     The  act  simply  declares  it  lawful  fcr 
the   court,  under  the   circumstances  named,  to  issue  the 
supersedeas.     Whether  it  shall  or  not  issue,  depends  not  on 
the  will  of  the  party,  but  on  the  discretion  of  the  court,  to 
be  exercised  in  view  of  all  the  circumstances  of  the  case. 
I  think  a  party  who  invokes  the  aid  of  the  court  under  this 
statute  should  show,  at  least,  surprise  and  merits.    The  cases 
in  New  York  to  which  we  were  referred,  were  governed  by  ] 
a  statute  different  from  ours. 

Another  ground  for  relief  urged  by  appellant  is,  that  the 
proceedings,  though  regular  upon  their  face,  are  not  so  in  ' 
fact.     It  appears  that  appellant  was  not  advised  of  the  pro-  ; 
ceedings  against  her,  and  had,  in  fact,  no  knowledge  of  the 
existence   of   the    suit.      It,   however,   very   satisfiictorihr 
appears  that  the  complainant  did  all  that  the  law  required 
him  to  do  in  order  to  bring  in  the  appellant  as  an  absent  - 
defendant.     The  solicitor  of  the  complainant  made  inquiries 
of  the  proper  person  as  to  the  residence  of  the  appellant,  ^ 
upon  making  such  inquiries,  received  correct  iuformatio&f  | 
upon  which  he  acted,  and  sent  the  notice  required  by  the  i 
statute  to  the  legal  residence  of  the  appellant.     That  the 
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relatives  of  appellant  who  received  the  notice  did  not, 
DD  account  of  the  impaired  health  of  appellant,  communi- 
?ate  the  notice  to  her,  cannot  affect  the  complainant.  The 
attempt  to  prove  that  the  place  to  which  the  notice  was 
Bent  was  not  the  legal  residence  of  appellant,  has  not  been 
successful. 

It  is,  in  the  next  place,  urged  by  counsel  of  appellant  that, 
assuming  the  proceedings  to  be  regular  in  form  and  fact, 
'he  appellant  has  certain  equitable  defences  against  the 
'Omplainant's  mortgage,  of  which,  without  fault  or  laches 
>n  her  part,  she  has  not  been  able  to  avail  herself,  and  in 
espect  to  which  she  is  now  entitled  to  be  heard,  and  that 
or  this  reason  the  court,  in  the  exercise  of  its  discretion, 
ught  to  open  the  decree  and  let  her  in  to  defend,  upon  such 
erms  as  may  be  equitable.  The  complainant  denies  that 
ppellant  has  shown  or  suggested  to  the  court  any  equitable 
r  legal  defence  against  the  mortgage  in  question. 

I  think  that  the  appellant,  at  this  stage  of  the  case,  in 
rder  to  entitle  herself  to  the  interference  of  the  court  in 
ler  behalf,  should  clearly  show,  as  against  the  complainant's 
Qortgage,  some  equitable  and  meritorious  defence.  Has 
he  shown  any  such  ?  Her  first  ground  of  defence  is  that 
he  mortgaged  premises  ought  not  to  be  sold  to  pay  com- 
ilainant's  mortgage,  until  certain  equities  of  some  of  the 
lefendants  against  another  are  settled,  and  that  one  of 
he  defendants,  as  receiver  of  certain  personal  estate  and  of 
he  rents  and  profits  of  the  mortgaged  premises,  ought  to  be 
irst  required  to  pay  the  complainant's  mortgage  out  of  the 
noneys  and  assets  in  his  hands  as  such  receiver,  before  the 
nortgaged  premises  are  resorted  to.  But  it  is  not  shown, 
lur  is  it  alleged,  that  the  complainant  is  in  anywise  affected 
>y  these  alleged  equities.  There  is  no  question  about  the 
^idity  of  complainant's  mortgage,  nor  the  amount  due 
apou  it;  and  upon  what  equitable  or  legal  principle  he 
ihoold  be  compelled  to  run  the  hazard  of  delay  until  a 
controversy  among  the  defendants  is  determined,  I  have 
not  been  able  to  see.    It  was  suggested,  on  the  argument, 
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that  the  complainant  and  the  receiver  were  in  coUusioD  to 
efltect  a  speedy  sale  and  sacrifice  of  the  mortgaged  premises, 
so  that  the  assets  in  the  hands  of  the  receiver  may  be 
relieved  of  their  proper  burthen.  But  I  do  not  find  any 
satisfactory  proof  of  such  collusion,  and  if  there  were,  I 
am  not  prepared  to  say  that  it  would  afford  any  defence 
against  the  mortgage.  The  most,  I  think,  that  could  be 
said  of  it  would  be  that  the  complainant  was  in  pursuit  of 
his  legal  rights  with  an  unworthy  motive.  But,  however 
this  may  be,  I  think  it  should  be  observed  that  it  is  not 
satisfactorily  shown  by  the  evidence  before  this  court,  which 
may  or  may  not  be  all  that  the  appellant  has  upon  the  point, 
that,  as  against  the  receiver,  the  appellant  has  the  equity  she 
claims. 

•   The  next  ground  of  defence  urged  is,  that  there  is  error 
in  the  final  decree,  in  that  the  mortgaged  premises,  being 
subject  to  a  mortgage  prior  to  complainant's,  are  ordered 
to  be  sold  in  parcels.    I  have  no  doubt  that  the  decree  was 
made   in   this  form  advisedly,  for   reasons  which  at  the 
time  appeared  satisfactory  to  the  court.     If,  thereby,  any 
inequity  has  been  done  the  appellant,  it  is  not  a  defence 
to  the  suit  which  can  be  interposed  by  plea,  answer  or 
demurrer.    It  has  not  been  alleged  that  the  complainant, 
in  his  bill  or  otherwise,  asked  the  court  to  order  a  sale  of 
the  mortgaged  premises  in  the  mode  directed  by  the  decree. 
The  fair  presumption  is  that  it  was  so  ordered  in  considera- 
tion of  the  equities  of  some  one  or  more  of  the  defendants. 
If  the  appellant  is  in  anywise  aggrieved  by  the  form  of  the 
decree,  her  remedy,  if  any,  is  not  by  petition  to  open  or 
set  aside  the  final   decree  and  decree  pro  confesso.     Her 
application  should  be  to  the  court  of  chancery,  to  so  amend 
the  final  decree  as  to  preserve  her  rights;  or,  perhaps,  she 
may  have  relief  by  appeal. 

The  result  is  that  the  decree  of  the  court  of  chancery 
must  be  afiirmed,  but,  under  the  somewhat  peculiar  circum- 
stances, I  think  the  affirmance  should  be  without  costs  in 

this  court. 

Decree  unanimously  aflirmed. 
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Thb  United  New  Jersey  Railroad  and  Canal  Company 
and  The  Pennsylvania  Railroad  Company,  appellants, 

and 

Samuel  C.  Hoppock  and  others,  executors  of  William  L. 

Hoppock,  respondents. 

The  Delaware  and  Raritan  Canal  Company,  in  1833,  covenanted  with 
William  L.  Hoppock  and  one  Wilson  to  furnish  water  from  the  feeder 
for  their  mill.  Wilson  assigned  his  interest  in  the  mill  property  to 
Hoppock,  who,  in  1873,  died.  His  executors  file  this  bill  to  recover 
damages  for  a  breach  of  the  covenant  during  the  lifetime  of  Hoppock, 
on  the  ground  that  the  Delaware  and  Raritan  Canal  Company  consoli- 
^ted  with  the  Camden  and  Amboy  Railroad  Company,  they  with  the 
^ew  Jersey  Transportation  Company,  all  in  the  United  New  Jersey 
Hailroad  and  Canal  Company,  which  leased  its  franchises  and  property 
to  the  Pennsylvania  Railroad  Company ;  that  the  first  two  companies 
have  failed  to  elect  any  oflBcers  upon  whom  process  can  be  served  to 
^ring  them  into  a  court  of  law,  and  that  they  have  no  property  upon 
^hich  to  levy  an  execution.  The  bill  also  prays  discovery  whether 
there  are  such  officers,  <fec.;  also,  for  specific  performance  of  the  cove- 
nant.   Held— 

(1.)  That  there  was  an  adequate  remedy  at  law  ;  that  the  corporations 
coald  be  brought  into  a  court  of  law  by  publication ;  also,  that  they 
^ere  suable  through  the  United  New  Jersey  Railroad  and  Canal  Com- 
]MUiy,  which  is  not  alleged  to  be  ^thout  such  officers ;  that  allegation 
of  want  of  property  upon  which  to  levy,  will  not  confer  equity  juris- 
<iiction  over  this  claim  for  damages. 

(2.)  That  the  bill  is  defective,  as  one  for  discovery,  in  that  it  fails  to 
allege  that  an  action  at  law  is  pending  or  contemplated. 

(3.)  That  the  bill  is  defective,  as  one  for  specific  performance, 
because  the  covenant  is  made  with  and  for  the  benefit  of  the  owner  of 
knds  touching  the  same,  and,  on  his  death,  all  interest  in  it  passed  to 
the  heirs,  and  not  to  the  executors. 


On  appeal   from  a  decree  of  the  chancellor  overruling 
,  demurrer,  reported  in  12  C.  E.  Gr.  286. 

Mr.  E.  T.  Greeriy  for  appellants. 

Mr.  WUUam  Hoisted  and  Mr.  0.  S.  Halstedy  for  respondents. 
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Reed,  J. 

This  is  an  appeal  from  a  decree  of  the  chancellor  over- 
ruling a  demurrer. 

The  bill  is  filed  by  the  executors  of  William  L.  Hoppoek. 
It  shows  that  the  Delaware  and  Raritan  Canal  Company, 
in  the  year  1833,  entered  into  a  covenant  with  Hoppock 
and  one  Wilson,  among  other  things  to  guarantee  to  said 
Hoppock  and  Wilson  and  their  heirs  and  assigns  forever, 
out  of  the  feeder  of  their  canal,  to  be  taken  out  above  the 
dam,  sufficient  water  for  three  run  of  stones  at  all  times, 
and  also  for  a  fourth  run  of  stones  at  all  times  except  when 
the  water  for  the  fourth  run  of  stones  cannot  be  taken  out 
without  injury  to  the  company,  of  which  they  are  to  be  the 
judges,  &c. 

The  bill  shows  that  Wilson  conveyed  all  his  interest  in 
the  mill  property  to  Hoppock,  who,  in  1873,  died. 

The  bill  also  alleges  that  the  Delaware  and  Raritan  Canal 
Company  consolidated  with  the  Camden  and  Amboy  Rail- 
road and  Transportation  Company,  by  ^^rtue  of  the  act  of 
1837,  by  which  these  joint  companies  were  made  liable  for 
all  contracts  entered  into  by  the  several  companies  so  con- 
solidated. 

That,  by  an  act  (P.  L.  1870,  p.  916,)  to  enable  these 
companies  to  consolidate  their  stock  and  connect  with  other 
companies,  it  was  provided  that  no  such  consolidation  shall 
release  the  said  companies  from  any  obligation  to  which 
they  were  subject. 

That  by  an  act  (P.  L.  1872,  p.  1402,)  the  New  Jersey 
Railroad  and  Transportation  Company,  The  Delaware  and 
Raritan  Canal  Company,  and  The  Camden  and  Amboy  Rail- 
road and  Transportation  Company  did  consolidate  and  adopt 
the  name  of  The  United  New  Jersey  Railroad  and  Canal 
Company. 

That  said  last  mentioned  company  did,  on  March  14th, 
1872,  lease  their  franchises  to  The  Pennsylvania  Ridlroad 
Company,  which  lease  was  validated  by  the  legiBlature,  with 
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a  proviso  preserving  the  liability  of  the  united  companies 
for  their  contracts. 

The  bill  then  alleges  that  the   Delaware  and  Raritan 

C^i-Tial   Company  and  the   Camden  and  Amboy  Railroad 

Company  have   elected  no  separate   president,  secretary, 

cl<2irk  or  director,  upon  whom  process  in  an  action  at  law 

c«x  »i  be  served,  and  also  that  said  companies  have  no  prop- 

e  ^•'ty  upon  which  an  execution  can  be  levied. 

It  prays  discovery  whether  there  is  now  any  separate 
px-csident,  secretary,  director,  clerk,  and  whether  certain 
1^^888  have  been  made,  &c. 

The  bill  prays  that  defendants  may  be  decreed  to  perform 

t  Vx«  covenants  and  agreements  entered  into  by  the  Delaware 

a-x^d  Raritan  Canal  Company  with  said  Hoppock  and  Wil- 

*^^ii,  and  to  pay  to  complainants,  for  the  non-performance 

tlixereof,  such  damages  as  they  may  be  justly  and  equitably 

^rititled  to  receive.    To  this  bill  a  demurrer  was  interposed. 

The  bill  may  be  treated  as  presenting  a  triple  aspect.     It 

^s  a  bill  for  relief  and,  incidentally,  of  discovery;  a  bill  strictly 

^or  discovery;    and  a  bill  for  specific  performance.     For 

either  of  these  purposes  is  the  bill  good  ? 

The  bill  prays  relief  in  that  the  defendants  may  be  decreed 
to  pay  damages  for  the  breach  of  the  covenant  therein 
Mentioned.  The  recovery  of  damages  for  the  breach  of 
8Uch  a  covenant  is  not  appropriately  within  the  scope  of 
^^^ity  jurisdiction.  The  exceptional  element  in  this  case 
which  is  supposed  to  confer  such  jurisdiction,  is  the  alleged 
absence  of  oflScers  of  the  Delaware  and  Raritan  Canal  Com- 
pany and  The  Camden  and  Amboy  Railroad  and  Trans- 
portation Company  upon  whom  process  can  be  served  so  as 
to  bring  them  into  a  court  of  law,  and  that  they  have  no 
property  upon  which  a  levy  can  be  made  under  an  execution 
against  them.  It  is  insisted  that  there  is  no  adequate  remedy 
at  law. 

Without  considering  the  question  whether  inability  to 
bring  a  domestic  or  foreign  corporation  into  a  court  of  law, 
woald  confer  upon  a  court  of  equity  jurisdiction  over  a 
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subject  matter  of  purely  legal  cognizance,  it  is  sufficient  to 
say  that  this  difficulty  does  not  exist  in  this  case. 

The  fact  that  a  corporation  fails  to  elect  an  officer  upon 
whom  process  can  be  served,  does  not  present  an  obstacle 
to  the  prosecution  of  an  action  at  law.  The  ninetieth  sec- 
tion of  the  act  concerning  corporations  provides  for  such 
contingency;  upon  failure  of  the  sheriff  to  eftect  a  service  on 
account  of  the  want  of  officers  by  failure  of  the  corporation  to 
appoint,  the  company  may  be  brought  in  by  publication. 

If  this  were  not  so,  there  is  still  another  difficulty  in  the 
position  of  the  complainants.  They  charge  that  by  the 
adoption  of  the  new  name.  The  United  New  Jersey  Rail- 
road and  Canal  Company  assumed  all  the  contracts,  dutiw 
and  liabilities  of  the  Delaware  and  Raritan  Company, 
including  their  liability  to  pay  damages  for  the.  non-per- 
formance of  these  covenants. 

The  last  company,  therefore,  were  suable  through  the  new 
corporation  into  which  its  franchises  and  liabilities  were 
merged.  There  is  no  allegation  that  The  United  New  Jer- 
sey Railroad  and  Canal  Company  has  failed  to  elect  such 
officers.  Nor  will  the  allegation  that  the  companies  have 
no  property  upon  which  to  levy  under  a  judgment  rendered 
in  a  court  of  law,  upon  this  claim  for  damages,  give  equity 
jurisdiction  to  establish  the  claim  itself. 

After  a  judgment -at  law,  equity  will  assist  in  discovering 
and  applying  property  which  cannot  be  reached  by  the  pro- 
cess of  execution;  until  judgment,  equity  will  not  interfere. 
The  bill  must  fail  as  one  for   relief,  and  so  the  bill  also 
fails  as  one  of  discovery  incidental  to  the  relief  sought 
The  rule  is,  that  in  a  bill  for  relief  and  discovery,  where 
the  subject  matter  of  the  relief  prayed  is  not  one  which 
appropriately  belongs  to  equity  jurisdiction,  the  prayer  for 
discovery  in  aid  of  that  suit  will  not  give  jurisdiction  to  a 
court  of  equity.     Miller  v.  JFV/y/,  Sax.  859.     Little  v.  Cooper, 
2  Stock.  274. 

Nor  can  the  bill  be  supported  as  a  pure  bill  for  discovery. 
The  office  of  such  a  bill  is  to  compel  a  discovery  of  fects 
resting  in  the  knowledge  of  the  defendant,  in  order  to  main* 
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tain  a  right  in  a  court  of  common  law.  2  Story  Eq.  §  1488. 
It  is  an  elementary  principle  that  courts  of  equity  will  not 
cornpel  a  disclosure  from  a  defendant,  unless  it  not  only 
appears  that  such  disclosure  is  needed  to  properly  prosecute 
or  defend  an  action  at  law,  but  also  that  it  is  to  be  used  in 
stioh  an  action. 

It  is  a  general  rule  that  every  bill  of  discovery  is  sought  in 
^i<i  of  some  judicial  proceeding  commenced,  or  at  least  con- 
templated. Story  Eq.  PL  ^660.  In  Cardaley.Watkins,  5  Madd. 
^S,  Vice-chancellor  Leach    said:  "The  purpose  for  which 
"i^covery  is  given  is  the  aid  of  some  proceeding  pending  or 
^^  tended,  and  not  to  satisfy  curiosity,  and  if  such  purpose 
^^   not  stated  in  the  bill,  a  demurrer  will  lie."     There  is  no 
^'^cih  purpose  alleged  in  this  bill,  and  in  this  respect  it  is 
*^*^^.    Nor  is  the  bill  sustainable  as  one  for  specific  perform- 
^^^<;e.     The  covenant  is  one  made  with  and  for  the  benefit 
^^*  the  owners  of  land  touching  and  concerning  the  same. 
'^ur  V.  Bank  of  Dover ^  10  Vr.   Notes  to  Spencer's  Case,  1  Sm. 
^ad.  Cas.  6. 

Upon  the  death  of  Hoppock  all  interest  in  the  covenant, 
liich  was  in  him  as  covenantee  and  assignee  of  Wilson, 
F^^Msed  to  the  heirs  of  Hoppock. 

The  executors  who  have  filed  this  bill  have  no  interest  in 
^^  compelling  specific  performance   of  the   covenant.     This 
^^nders  it  Unnecessary  to  consider  the  'other  questions  dis- 
cussed, among  them  the  important  one  as  to  the  power  of 
"tlae  Delaware  and  Raritan  Canal  Company  to  make  this 
Covenant  at  all.     The  bill  is  bad  in  either  of  the  three 
^8pect8  in  which  it  can  be  viewed. 

The  decree  overruling  the  demurrer  should  be  reversed, 
^th  costs. 

Decree  unanimously  reversed. 
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Walbridge  and  others 

V. 

English  nnd  others. 

Where  a  tenant  in  common  of  the  equity  of  redemption  hts  not 
been  made  a  party  to  foreclosure  proceedings,  her  subsequent  written 
consent  to  be  made  and  treated  as  a  party  and  to  execute  a  release  of 
her  interest  to  the  purchaser  under  the  foreclosure,  is  not  equivalent 
to  being  actually  a  party  and,  as  such,  included  in  the  decree. 


On  appeal  from  an  order  of  the  vice-chancellor. 
Mr,  A.  S.  Jackson^  for  appellants. 
Mr.  A.  T.  McGilly  for  respondents. 

DODD,  J. 

The  mortgaged  premises  in  this  foreclosure  suit  are  two 
tracts  of  land  in  the  county  of  Hudson.  While  advertised 
for  sale  by  the  sherift*,  a  petition  was  filed  by  Daniel  R 
Donovan,  one  of  the  defendants,  setting  forth  defects  in  the 
proceedings,  and  asking  that  the  enrolment  might  be  I 
vacated,  the  interlocutory  and  final  decrees  opened,  and,  ■ 
together  with  the  execution,  set  aside.  ^ 

At  the  commencement  of  the  suit,  the  title  to  one  of  the  1 

'  I 

tracts  was  in  Ann  English,  and  this  tract,  when  the  petition  ^ 
was  filed,  had  been  sold  by  the  sheriff  under  the  forecloeare  ! 
of  a  prior  mortgage,  and  had  been  bought  in  by  Donovan,  j 
The  title  to  the  second  tract,  at  the  commencement  of  thi 
suit,  was  in  Donovan  and  one  Elizabeth  Sweeny,  as  tenant! 
in  common.     Neither  Ann  English,  the  owner  of  the  fint 
tract,  nor  Elizabeth  Sweeny,  the  part  owner  of  the  second 
tract,  had  been  made  a  party  to  the  bill,  nor  had  the  equity  ' 
of  redemption  of  either  of  them  been  directed  by  the  final 
decree  to  be  sold. 
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XJnder  the  petition  and  proofs  establishing  these  facts, 
:lie  vice-chancellor  made  an  order  directing  the  enrolment 
-o  be  vacated,  the  decrees  opened  and  set  aside,  and  the  fieri 
^oLcias  returned  unexecuted ;  also,  that  the  proceedings  be 
a-tnended  by  making  Elizabeth  Sweeny  a  defendant,  bringing 
her  into  court,  and  regularly  foreclosing  her  interest  in  the 
premises.  The  first  tract  having  already  been  sold  and 
exonerated  from  the  mortgage  in  this  suit,  no  adjudication 
'respecting  that  tract  was  needed.  This  order  was  made  on 
tile  2l8t  of  April,  1876,  and,  as  the  case  then  stood,  was  too 
plainly  correct  to  be  seriously  disputed.  The  present 
*^ppeal  is  from  a  later  order  of  the  vice-chancellor,  made  on 
the  15th  of  the  following  May,  by  which  the  previous  order 
^^'as  revoked,  and  the  sheriff  left  free  to  make  sale  of  the 
Second  tract,  of  which  Donovan  and  Sweeny  were  the 
^'Wners  in  common. 

The  revoking  order  was  on  the  ground  that  the  com- 
plainants in  the  suit  had  filed  a  consent,  executed  by  Eliza- 
^^th  Sweeny,  reciting  that  she  desired  to  be  made  a  party 
^o  the  foreclosure,  and  that  she  consented  that -the  bill,  pro- 
^^fis,  and  all  subsequent  proceedings,  and  the  final  decree, 
^tkould  be  amended  so  as  to  include  her  as  a  party,  and  that 
*tke  be  as  completely  barred  as  if  she  had  been  originally  a 
^^fendant,  and  further  agreeing  that  if  the  sherift*  should 
"^^11  she  would  quitclaim  to  the  purchaser. 

Upon  the  argument  of  the  appeal,  it  was  urged,  on  behalf 

^f  the  appellant,  that  the  utmost  effect  which  could  be  given 

^  the  consent,  on  which  the  order  of  revocation  was  rested, 

^ould  warrant  nothing  more  than  an  amendment  of  the  pro- 

^^iugs  and  of  the  execution,  and  could  not  warrant  a  sale 

QDtil  after  such  amendment  had  been  regularly  made;  that, 

ander  the  execution  as  it  stood,  a  sale  would  carry  only  the 

bsif  interest  of  Donovan,  and  not  that  of  Elizabeth  Sweeny ; 

that  a  purchaser  would  be  exposed  to  the  hazard  of  a  refusal 

on  her  part  to  carry  out  her  agreement  to  execute  a  release ; 

that  a  suit  would  be  necessary  to  enforce  it;   that  defences 

to  the  agreement,  which  the  complainants  had  procured 
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from  her,  might  be  set  up  to  defeat  it ;  and  that  under  ^uch 
a  condition  of  things  bidders  would  be  repelled,  ancL  the 
interests  of  Donovan,  the  half-owner,  whose  estate  hadl3een 
foreclosed,  would  be  wrongfully  impaired.  No  satisfacrtory 
answers  to  these  obvious  objections  were  made  by  the 
appellee,  and  it  is  nofperceived  that  any  can  be  given. 

It  is  the  declared  aim  of  courts  of  equity  to  do  complete 
justice  by  deciding  upon  and  settling  the  rights  of  all  per- 
sons interested  in  the  subject  of  the  suit,  to  the  end  tto^* 
the  performance  of  the  order  may  be  perfectly  safe  to  tho^^ 
who  are  compelled  to  obey  it,  and  that  future  litigation  n^  ^J 
be  prevented.      In  the    present    order  the  error  lies       ^" 
assuming  that  the  consent  to  be  made  and  treated  a^    * 
party,  and  to  execute  a  release,  was  equivalent  to  bei^^^S 
actually  a  party,  and  as  such  included  in  the  decree.    T*  ^^ 
important  difference  between  the  two  situations  is,  that      ^^^ 
the  one,  Elizabeth  Sweeny  would  be  bound  by  the  decr^^^* 
and  in  the  other  she  would  not. 

No  judicial  ruling  on  the  point  was  referred  to  at  trl^ 
argument.  In  Kelly  v.  Israel,  11  Paige  147,  ChancelXo'' 
Walworth  suggested,  upon  the  argument,  that  the  assign*  ^^ 
of  an  interest  in  the  mortgaged  premises  had  not  bee»:^  ^ 
party  so  as  clearly  to  bar  his  equity  of  redemption  or  gi  ^^ 
the  purchasers  under  the  decrees  a  good  title  as  agaixi^^ 
him.  His  counsel  thereupon  procured  from  him  a  writt^^^ 
stipulation,  which  was  filed,  consenting  to  be  bound  by  "tl^^ 
decree  in  the  same  manner  as  if  he  had  been  mad^  ^ 
defendant  in  the  suit,  but  it  was  held  by  the  chancellor  tb^* 
the  mere  consent  of  a  party  not  affected  by  the  decree,  ^^ 
come  in  and  be  bound  by  such  decree,  was  insufficient. 

The  order  appealed  from  is  erroneous,  and  should    ^^ 

reversed,  with  costs. 

Order  unanimously  reversed* 
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^HE  Cairo  and  Fulton  Railroad  Company,  appellants, 

and 
Benjamin  W.  Titus  and  others,  respondents. 

-  A  written  contract  relating  to  the  matter  in  controversy,  made  by 
>rmer  agent  of  the  appellants,  and  not  produced  at  the  trial  because 
^  appellants  were  ignorant  of  its  existence,  is  material,  within  the 
e  requiring  newly  discovered  evidence,  as  a  ground  of  relief,  to  be 
•terial. 

-.  The  possession  and  concealment  of  such  contract  at  the  trial,  by 
^  counsel  of  the  respondents,  exonerates  the  appellants  from  the 
irge  of  laches,  notwithstanding  such  former  agent  was  a  witness  for 
^  respondents,  and  the  fact  of  the  existence  of  the  contract  might 
^e  been  elicited  from  him  on  cross-examination. 


On  appeal  from  an  order  dissolving  an  injunction.     The 
inion  of  the  chancellor  is  reported  in  12  C.  E.  Gr.  102. 

JUr.  T.  N.  Mc  Carter^  for  appellants. 

Jdr.  C.  Parker^  for  respondents. 

<Jrebn,  J. 

The  bill  in  this  cause  was  filed  for  relief  against  a  judgment 
law,  recovered  by  the  defendants,  in  the  supreme  court  of 
^is  state,  against  the  complainants,  upon  an  alleged  contract 
T  the  sale  of  twenty-five  bonds  of  the  Cairo  and  Fulton 
»ilroad  Company,  of  the  par  value  of  $1,000  each,  for  the 
tm  of  $5,000.  The  alleged  contract,  upon  which  the  action 
-  law  was  founded,  was  negotiated  between  one  Columbus 
'-  Guthrie,  either  in  his  own  right  or  as  the  financial  agent 
f  the  Cairo  and  Fulton  Railroad  Company,  of  the  one  part, 
*id  the  defendants,  Titus  and  Scudder,  of  the  other  part. 

The  declaration,  as  originally  filed,  was  for  damages  for 
be  non-delivery  of  the  bonds  by  the  company,  in  pursuance 
^  certain  orders  for  the  same,  drawn  by  Guthrie  in  fiivor 
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of  the  defendants,  in  pursuance  of  the  contract,  and  accepted 
by  the  president  of  the  railroad  company,  and  was  8ii.l>»e- 
quently  amended  by  the  addition  of  a  new  count  uporx  a 
contract  for  the  sale  of  the  bonds  directly  by  the  compa^^J 
to  Titus  and  Scudder. 

Judgment  was  recovered  for  $17,750,  of  which  the  co:^" 
pany  have  paid  more  than  one-half,  and  which  they  allege  ^^ 
a  larger  sum  than  is  equitably  due  to  the  defendants. 

Relief  is  sought  against  the  judgment  upon  the  grou^^^ 
of  surprise  and  fraud,  and  of  newly  discovered  mate.^ «! 
evidence,  of  which  the  complainants  allege  that  they 
their  counsel  were  entirely  ignorant  from  the  time  of 
commencement  of  the  suit  at  law  until  its  final  determine-  ^ 
tion,  and  until  a  few  days  prior  to  the  filing  of  the  bill. 

Upon  the  filing  of  the  bill  an  injunction  issued,  restraini:^cig 
the  defendants  from  collecting  any  more  money  on  accoiB-  ^* 
of  their  judgment,  and  from  taking  further  proceediiB- ,g^ 
of  any  kind  for  that  purpose.  The  injunction  was  aft-^*^* 
wards  dissolved  by  the  chancellor,  upon  hearing  on  bill  fi^'^^^ 
answer  and  affidavits  annexed.  And  from  this  order  fcl^^ 
appeal  was  taken. 

The  facts  of  the  case  and  the  material  allegations  of  tl^^ 
bill  are  fully  set  forth  in  the  opinion  of  the  chaneell^^^' 
reported  in  12  C.  £!.  Gr,  p.  102,  and  it  is  unnecessary  ag'^'^^ 
to  repeat  them.  And  the  principles  upon  which  courts  ^^ 
equity  give  relief  against  judgments  at  law,  are  also  ther^*'^ 
clearly  stated,  and  are  not  controverted  or  questioned  ^^ 
the  counsel  on  either  side. 

The  present  appeal  does  not  involve  the  merits  of  t^^^^ 
controversy  between  the  parties.  The  only  questiotx  ^^» 
whether  sufficient  equity  is  shown  to  justify  the  court  ^^ 
holding  the  injunction  until  the  final  hearing  of  the  oaX^^^' 
Was  the  newly  discovered  evidence  material  to  establish  ^^^ 
complainants'  defence  to  the  action  at  law,  and  could  tb^^y* 
by  the  exercise  of  due  diligence,  have  discovered  the 
in  time  to  avail  themselves  of  it  upon  the  trial  ? 
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The  alleged  newly  discovered  evidence  consists  of  a  writ- 
ten agreement  between  Guthrie  and  Titus  and  Scudder, 
relative  to  the  subject  matter  of  the  controversy  between 
the  parties,  a  discovery  of  which  was  prayed  in  the  bill,  and 
^wliich  is  set  forth  in  the  defendants'  answer,  and  of  the 
existence  of  which  the  complainants  allege  themselves  to 
ha-ve  been  entirely  ignorant  until  a  few  days  previous  to 
tlie  filing  of  their  bill. 

It  cannot  be  doubted  that  this  agreement  was  very 
important  evidence  on  behalf  of  the  complainants,  and 
material  to  their  defence  of  the  suit.  It  sets  forth  the 
terms  of  the  negotiation  between  the  parties ;  and,  while  it 
IB  not  now  necessary  to  discuss  its  meaning  or  to  settle  its 
true  construction,  about  which  counsel  widely  diflfer,  it  is 
sufficient  to  say  that  it  lay  at  the  very  foundation  of  the 
controversy ;  that  the  cause  could  not  have  been  fairly  and 
ftilly  tried  without  it;  that,  if  produced,  it  must  have 
''^ceived  the  serious  consideration  of  the  tribunal  before 
'^tich  the  cause  was  tried ;  and  that  by  it  the  result  of  the 
^rtal  might,  and  probably  would,  have  been  changed  or 
Materially  modified. 

Still  the  complainants  are  not  now  entitled  to  the  benefit  of 
^his  evidence,  or  to  any  equitable  interference  with  the  judg- 
ment, if  there  has  been  negligence  or  laches  on  their  part, 
lathis  evidence  might  have  been  discovered,  by  the  exercise 
^f  ordinary  diligence  on  the  part  of  the  complainants,  in 
^^e  to  have  been  available  at  the  trial  of  the  cause,  they 
^re  not  entitled  to  relief. 

The  contract  was  made  in  February,  1868,  more  than  five 
years  before  the  trial  of  the  cause,  and  it  is  not  denied  that 
^t  has  ever  since  been  in  the  possession  of  the  defendants  or 
their  attorney.  It  was  not  set  forth  or  mentioned  in  the 
plaintifts'  declaration,  nor  was  any  reference  made  to  it  in 
either  of  the  bills  of  particulars  furnished  to  the  complain- 
ants. At  the  time  of  the  trial  it  was  in  the  hands  of  the 
defendants'  attorney,  who  must  have  known  its  relevancy 
^d  importance  to  the  proper  determination  of  the  issue 
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between  the  parties.  Its  existence  was  never  made  ki 
by  him  to  the  parties  interested  in  its  production  ;  nor 
whispered  to  his  associate  counsel.  And,  without 
imputation  of  fraud,  it  must  be  conceded  that  there 
persistent  and  intentional  concealment  of  this  impoj 
testimony  on  the  part  of  the  attorney  and  agent  of  the  del 
ants.  Guthrie  and  Titus,  both  parties  to  the  agreen 
were  examined  as  witnesses,  at  the  trial,  on  the  part  oi 
plaintifis  in  the  action  at  law,  and  were  the  only  witn« 
in  the  cause.  Neither  of  them  referred  to  the  written  aj 
ment  or  even  mentioned  its  existence.  The  defendants  ex 
themselves  by  the  statement,  in  their  answer,  that 
had  delivered  to  their  counsel  all  the  papers  ever  posse 
by  them  relative  to  the  transaction,  and  that  they  both  v 
at  the  time  of  the  trial,  and  until  after  the  filing  of  the 
of  complaint,  entirely  forgetful  that  any  instrumen 
writing  had  ever  existed  touching  said  subject  matter,  c 
than  the  acceptances  set  forth  in  the  declaration.  Ac 
ting  that  they  are,  as  they  insist  in  their  answer,  guil 
of  any  misrepresentation  or  concealment  in  the  preir 
they  are  responsible  for  and  chargeable  with  the  con 
ment  practiced  by  their  agent  and  representative. 

But  it  is  said  that  the  complainants'  counsel,  by  a  pi 
cross-examination  of  the  witness,  Guthrie,  on  the  trial  o 
cause,  might  have  elicited  from  him  the  existence  and  t 
of  the  written  agreement,  or  compelled  its  production  b; 
defendants.  And  the  omission  to  make  such  cross-e: 
ination  is  charged  against  the  complainants  as  laches 
want  of  proper  diligence  on  their  part. 

Guthrie  states,  in  his  affidavit  annexed  to  the  bill, 
while  he  was  under  examination  as  a  witness  at  the  tri 
the  cause,  he  expected  tlmt  counsel,  either  of  plaintiii 
defendants,  would  inquire  of  him  concerning  the  exist 
and  terms  of  said  written  agreement;  but,  inasmuch  a 
such  inquiry  was  made,  he  supposed  that  the  fact  wat 
material  to  the  issue,  and  therefore  made  no  reference  t 
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The  fact  to  be  elicited  by  the  cross-examination  was  not 
w'ithin  the  knowledge  of  the  complainants  or  their  counsel. 
The  complainants  were  not  a  party  to  the  agreement,  and 
^'ore  entirely  ignorant  of  its  existence.     It  was  a  material 
^ct  peculiarly  within  the  knowledge  of  the  adverse  party. 
T^he  paper  was  not  referred  to  in  the  pleadings,  nor  men- 
tioned in  either  of  the  bills  of  particulars  furnished  by  the 
defendants.     The  defendant,  Titus,  on  his  examination,  did 
'^ot  mention  it ;  his  counsel  did  not  refer  to  it.     They  tried 
^he  cause  and  made  their  case  on  a  difterent  theory.    Every- 
thing  done   by  the   defendants,  whether  intentionally  so 
^one  or  not,  tended  to  blind  the  eyes  of  the  adverse  coun- 
^^1,  or  to  lead  them  in  a  difterent  direction.    It  is  true, 
*^tute  and  adroit  counsel  might  have  adopted  a  course  of 
^''^oss-examination  which  would  have  elicited  the  truth ;  it 
^^  equally  true  that  a  mere  blunderer  might  have  accident- 
ally stumbled  upon  it.     But  can  it  be  that  its  omission, 
'^'^der  the  circumstances,  can  be  held  to  be  such  laches  and 
^^^iit  of  diligence  as  to  deprive  a  party  of  all  equitable  right 
^^  relief?    It  may  well  be  said,  in  the  language  of  another, 
^*^a.t  such  a  result  would  be  the  sacrifice  of  a  substantial 
^ght  to  a  mere  shadow. 

The  objection  might  have  more  weight  if  there  had  been 
^^o  concealment  of  this  important  evidence  on  the  part  of 
^^e  defendants.     Candor  and  fair  dealing  required  its  dis- 
closure ;    its  production  before  or  at  the  commencement  of 
^he  suit  might  have  prevented  all  litigation,  and  led  to  a 
J^st  settlement  of  the  controversy.     If  not,  it  would  have 
deprived  the  complainants  of  all  claim  to  relief  in  this 
eourt.    By  the  retention  of  the  injunction  to  the  final  hear- 
^tig,  no  injustice  can  be  done  to  the  defendants.     They 
''^tain  the  security  of  their  judgment,  and  are  only  delayed 
iu  its  collection  until  the  cause  can  be  disposed  of  on  its 
^nerits. 

The  order  dissolving  the  injunction  should  be  reversed, 
^th  costs,  and  the  record  remitted  to  the  court  of  chan- 
18    - 
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eery,  to  be  proceeded  in  according  to  the  rules  and  practi< 
of  that  court. 

For  reversal — Depue,  Scudder,  Clement,  Dodd,  Gree> 
Lilly,  Wales — 7. 

For  affirmance — Beasley,  C.  J.,  Dalrimple,  Dixon,  Rkej 
Van  Syckel,  Woodhull — 6. 


Ann  B.  D.  Rudderow  and  others,  complainants, 

and 
Margaret  Nield  and  others,  defendants. 

On  appeal  from  a  decree  of  the  chancellor,  reported  it 
12  a  E.  Gr.  89. 

Bill  for  construction  of  will. 

Per  Curiam. 

This  appeal  appears  to  be  merely  formal,  for  the  purpose 
of  obtaining  the  judgment  of  the  court  of  the  last  resort 
with  respect  to  the  will  in  question. 

The  decree  of  the  chancellor,  for  the  reasons  stated  bv 
him,  should  be  affirmed,  with  costs. 

Decree  unanimously  affirmed. 


Walton  E.  Lawton,  appellant, 

and 
Rodman  M.  Price,  and  others,  respondents. 

On  appeal  from  a  decree  of  the  vice-chancellor,  reported 
in  12  a  K  Gr.  325. 

Per  Curiam. 

This  decree  unanimously  affirmed,  for  the  reasons  stated 
in  the  opinion  of  the  vice-chancellor. 
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James  H.  Romaine  and  others,  complainants, 

and 
Samuel  W.  Hendrickson  and  others,  defendants. 

Per  Curiam. 

This  decree  unanimously  affirmed,  for  the  reasons  given 
n  the  opinion  of  the  vice-chancellor,  reported  in  12  C.  E, 
Gr.  162. 


George  Huyler  and  H.  Huyler,  complainants, 

and 
Daniel  T.  Atwood  and  others,  defendants. 

Per  Curiam. 

Decree  unanimously  affirmed,  for  reasons  stated  in  opinion 
of  vice-chancellor,  reported  in  11  C.  E.  Gr.  504. 
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CASES 

THE  COURT  OF  CHANCERY 

THE  STATE  OF  NEW  JERSEY, 

MAT  TERM,  1877. 

Theodore  Rusyos,  Esij.,  Cuakcellor. 

Abraham  V.  Van  Fleet,  Kstj,,  Vice-Chancellor. 

Benjamim  "Williamson,  trustee. 
The  Kew  Jersey  Soutuers  Railroad  Compahy  and  otliers. 

1,    As  between  a  mortgagee  and  itii  cxeciitiiin  creditor,  rolling  ^tock 

of  a.  railroad  comjiany  mortgaged  with  tlie  railroad  U  part  or  the  rpulty. 

•2.   'Whcrii  tlie  roUing  iitock  Ik  mortgaged  with  tho  rond  and  U  fiX' 

turef  npcpssnry  to  the  operation  of  the  road,  tlie  netressity  whieh  esist* 

to  lue  it  in  order  to  uxe  the  rosl  estate  it^^ir,  tlie  peculiar  connection 

between  the  rolling  Block  and  the  road,  are  tliemselves — if  it  he  conceded 

tbat  such  stock  is  personal  proinii'ty — Hiiltii^ienl  reasons  for  liolding  that 

ibe  jirovision  of  the  uut  concerning  mortgages,  rci^iiiring  immediate- 

d^liTery  and  continued  possession  of  chattels  mortgaged,  oi'  tiling  instead 

thervof,  in  inapplicable  to  xiich  mortgages. 

1  3.  The  fact  that  the  mortgngee  of  chntlcU  had  taken  poRt^p^ion  of 

V      them  under  hia  mortgoge,  before  tlic  judgment  (creditor  recovered  hiu 

■  judgment,  ivill  not  give  validity  to  the  mortgage  as  against  the  latter 

■  if  the  mortgage  wm  not  tiled  according  to  the  provision  of  the  act 
ft  oonoenung  mortgages,  And  there  were  not  immediate  delivery  and 
B,  eDntinued  powesaion  of  tlue  goodii  according  to  the  {>rovision  referred  to. 
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4.  Where,  on  a  sale  ofchattols,  tlie  delivery  of  xeoiirity  for  thepr^^C^^"^ 
was  to  be  siimiltaiioous  with  the  delivery  of  the  goods,  and  by  frn^"  U' 
the  vendor  was  induced  to  aet!ej)t  a  worthless  seeurity  instead  of  t  — ii 
valuable  one  for  which  he  had  .stipulated,  and  he  had  not  waivinl  i^E"  li 
right  to  the  security  to  which,  by  the  contract,  he  was  entitled,  Ucr. 
that  he  mi;rht  rescind  the  contract  of  sale  ut  any  time  after  diseov 
of  the  fraud,  no  innocent  third  party  having  become  interested  in 
property  before  he  gave  notice  of  his  intention  to  rescind,  and  it 
appearing  that  any  injustice  would  be  done  to  the  wrong-doer  by  all 
ing  the  rescission, 

5.  Where  a  mechanic's  lien  claim  for  contract  work  an<l  matei —  Sa\> 
state<l  that  the  work  and  materials  were  done  and  furnishwl  "  wit  Jiiii 
a  year  j»ast,*'  and  the  bill  of  particulars  sufliciently  particularized  the 
amount  and  kin<l  of  labor  an<l  materials,  stating  the  price,  and  <Iecz*lar- 
ing  that  they  were  done  and  provided  "up  to  the  21st  of  N<n'eri"t^»**r 
last,"  and  by  contract.  Held,  that  it  was  a  compliance  with  the  reqxiir^ 
ments  of  the  mechanic's  lien  law,  in  a  ease  where  the  lien  is  claim^ 
for  work  and  nuiterials  done  and  provided  by  contract.  Certainty  to 
a  common  intent  is  all  that  is  required  in  such  a  case. 

().  When  the  appropriation  of  money  on  dill'erent  contracts,  som€^  ^'^ 
which  are  ultra  circs,  is  made  by  the  debtor  himself,  the  payment:  >:* 
valid  notwithstanding  the  existence  of  the  legal  objection  to  the  cfon- 
tract  under  which  the  work  was  done,  and  to  which  the  money  "^^J^^* 
applied. 

7.  A  mortgage  of  after-ac<|uired  property  can  only  attach  itsel"^*^ 
such  property  in  the  condition  in  which  it  comes  to  the  morigag*'''* 
hands.  If  it  is  already  subject  to  mortgages  or  other  liens,  the  gec».*'^^ 
mortgage  <loes  ncii  displace  them,  though  they  may  be  junior  in  jx^^t 
of  time.    It  only  attaches  to  such  interest  as  the  mortgagor  acquir^^- 

JS.  The  claim  of  emjjloyes  of  a  railroad  comj^any  under  the  se<?on" 
section  of  the  act  **  for  the  relief  of  citizens  on  the  line  of  any  raiLxtwd 
that  has  or  may  hereafter  fail  to  operate'',  will,  where  the  propex"*.^^ 
subject  to  encumbrance  existing  when  the  act  became  a  law,  be  sit-^J^'. 
to  such  encumbrance. 

\\,  Where  no  return  was  made  of  the  <:ost  of  the  ])i'oi>erty  wh^'"*'" 
the  tax  was  payable  to  ilie  state,  under  the  second  section  of  tl»*  ■" 
'*  to  establjvli  just  rules  for  tlu*  taxation  of  railroad  companies,  fc*^"  ^ 
induce  their  aeeej»tance  and  uniform  adoption/'  approved  Ap*"*-'  ^' 
IST^i,  there  can  be  no  lawful  claim  of  the  tax. 


Bill    to  foreclose.     On   tinal   hearing  on   pleadinjp*  fln« 
proofs. 
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Jlr.  B.  G'immere,  for  complainant:. 

Mr.  L.  Abbeit  and  Mr.  B.  Waym  Parker,  for  Hen  claini- 
tts. 

Mr.  J.   Vanalt'i,  iittorncy-f^eneral,  for  the  state  and  for 
le  Lackawanna  Coal  and  Iron  Company. 

Mr.  a.  Allen,  Jr.,  Mr.  Trafford,  and  Mr.  J.  E.  Larming, 
r  tlie  eniployea  of  the  railroad  company. 

-Ur.  John  Lhii',  for  the  Lehigh  Ciir  Manufacturing  Com- 

llliV. 

The  Cuancei.lor. 

The  question  as  to  the  character  of  the  rolling  stock 
">ttga^ed  to  the  complainant,  whether  it  h  personal  prop- 
'ty,  or  is  to  be  regarded  as  real  estate,  as  between  mort-'' 
tgtes  whose  mortgage  has  not  been  tiled,  and  execution 
editors  who  have  levied  on  the  mortgaged  property,  is 
'sed  by  the  Lackawanna  Coal  and  Iron  Company,  who 
t-ovcred  a  jndgment  in  the  supreme  court  of  this  state 
rainst  the  railroad  company  for  §42,28o.68  on  the  19th  of 
Ujuary,  1874,  and  subsequently  cansod  levies  to  be  made, 
idcr  executions  issued  thereon,  upon  the  rolling  stock. 
be  rolling  stock  is  covered  by  the  complainant's  mort- 
age. That  mortgage,  though  recorded,  was  not  filed  as  a 
battel  mortgage,  nor  was  delivery  made  to  or  possession 
iJcen  by  the  mortgagees  immediately  after  the  mortgage 
'as  made,  nor,  indeed,  until  the  Ist  of  January,  1874,  at 
*©  earliest.  The  judgment  creditors  above  mentioned 
*8i8t  that  the  rolling  stock  is  personal  property,  and  that 
laamuch  as  the  com]il&inant's  mortgage  was  not  filed 
Bcording  to  the  provisions  of  the  act  "  concerning  mort- 
^gee,"  {Bee.  p.  708,)  and  was  not  accompanied  by  imme- 
**te  delivery  of  the  rolling  stock,  followed  by  actual  and 
^tinned  change  of  possession,  it  is,  under  that  act,  abso- 
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lutely  void  as  against  them.     The  question  just  raised  li^^^, 
during  many  years  past,  been  from  time  to  time  prcRcnt  ^'d 
to  the  courts  for  adjudication,  with  different  results.     TJ-^^ 
history  of  the  treatment  of  the  <|uestion,  and  the  course     o* 
the  decisions  and  legislation  upon  it,  are  familiar.     Tli  ^y 
are  well  presented  by  Judge  Green,  in  his  edition  of  Brir^^ 
Ultra  Vires,  (see  p.  681,  &c.,)  and  otlier  writers  of  text-boo  ^^ 
deal  with  the  subject.     In  this  state,  the  question  has  iiov"  ^^ 
been  authoritatively  passed  upon,  nor  has  it  come  up  for  adj  '^' 
dication,  and  there  is  no  special  legislation  on  the  subje^^ 
The  railway  and  the  cars,  with  the  engines  by  which  tli^^y 
are  drawn,  together  constitute  a  means  by  which  the  pow"'*^'' 
of  steam  is  applied  to  the  purposes  of  transportation     of 
'  passengers  and  freight.     The  substructure  of  the  road-b^^"! 
and  the  track,  with  the  engines  and  cars  specially  adapted 
thereto,  and  fitted  to  roll  upon  it,  together  constitute  l>i:it 
one  machine  for  those  puri)0se8.     The  track,  though  meroly 
Jaid-oipon  the  ground,  is  by  common  consent  regarded    ^^ 
^"^  vesA  estate.     The  engines  and  cars  provided  by  the  owucris 
\     of  the  road  to  run  thereon,  and  without  which  the  track:  is  I 
\  a  valueless  part  of  the  machine,  are  not  only  indi8pensal>l^  1 
\to  it,  but  must  be  regarded  as  part  and  parcel  of  it,  atK^jJ 
therefore,  partaking  of  its  character.     That  railroad  car*/ 
intended  for  and  placed  ui>on  a  railroad,  may  be  used  ou^ 
any  other  road  of  the  same  gauge,  does  not  militate  against 
this  proposition.     If  it  did,  the  fact  that  a  bell  in  a  factory 
may  be  used  elsewhere ;  that  the  stones  in  a  mill  may  b^ 
used  in  any  other  mill  of  the  like  character;  that  the  doo>^ 
and  shutters  of  a  house  mav  be  used  in  the  construction 
of  any  other  house,  and  that  fixtures  in  a  factory  may  t'^ 
made  available  in  many  other  factories  even  of  a  differe"^^ 
character,  would  have  been  suflScient  to  have  led  the  courts 
to   a  different   conclusion  from  that  at  which  they  hc^^'^ 
arrived  as  to  the  character  of  such  articles  in  connects <>" 
with  real  property.    Says  ShepjxtrdCs  TouchstonCj  p.  90:  Tl^at 
which  is  i)arcel,  or  of  the  essence  of  the  thing,  althot*^'* 
at  the  time  of  the  grant  it  be  actually  severed  from  it,  dotn 
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JR  by  tlio  gnuit  of  the  tiling  itself;  und,  therefore,  hy  the 
ipt  -^f  a  mil!  the  millstone  doth  pass,  albeit  at  tlie  time 
the  grunt  it  be  actually  «evoreil  from  tlie  mill ;  eo,  by  the 
itit  of  a  house  the  doors,  windows,  looks  and  keys  do 
S3  as  parcel  thereof,  albeit  at  the  time  of  the  grant  they 
actually  severed  from  it." 

There  ij>  obviously  no  force  in  the  argument  that  there  isl 
necessary  connection  between  railroads  and  the  enginesj 
il  cars  used  thereon,  seeing  that  there  are  railroad  coni-1 
iiies  which  own  railroads  but  no  engines  or  cars,  and! , 
oso  railroads  are  used  by  the  engines  and  curs  of  otherf 
npantes  only.  The  relation  of  the  ears  to  the  track,  theiX 
■cial  adaptation  to  it,  and  the  intention  of  their  owners,  \ 
ere  they  are  also  the  owners  of  the  track,  that  they  shall  ' 
used  upon  it,  are  considerations  which  outweigh  the 
rgestion  that  a  railroad  car  and  a  locomotive  engine,  by 
mselves  considered,  are  of  course  personal  property.  So 
the  stationary  engine  or  the  machine  in  the  machine 
>p  or  place  of  sale,  and  the  lielting  in  the  store  where  it 
sold.  Property  which  would  otherwise  be  chattels 
"oines  real  estate  merely  by  attachment,  by  annexation, 
ual  nr  constructive,  for  use  in  connection  with  the  real 
>perty  to  whicli  it  is  attached.  In  no  other  way  is  ita 
iracter  changed.  If,  as  in  the  case  before  me,  the  owners 
a  railroad,  intending  to  use  it  themselves  lor  the  pur- 
Bos  for  which  it  was  designed,  shiill  themselves  supiily  it 
lb  engines  and  cars  necessary  for,  and  therefore  adapted 
Bocli  use.  with  the  intention  of  using  those  engines  and 
ft  thereon  accordingly,  the  engines  and  cars  may  well, 
ider  sueh  circumstances  as  this  case  presents,  be  regarded 
part  and  parcel  of  the  railroad.  Said  Justice  McLean, 
Ox  V.  Permock,  C.  C.  U.  S.  for  the  Xorthern  District  of 
t»io,  reported  in  2  RedficWa  Am.  Rail.  Cases,  tk'iT :  "  The^ 
llroad,  like  a  complicated  machine,  consists  of  a  great 
mber  of  parts,  a  combined  action  of  wiiich  is  essential  to 
"odnce  revenue.  And  as  well  might  a  creditor  claim  the 
3^t  to  levy  on  end   abstract  some  essential    part  from 
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Woodworth's  planing  machine,  or  any  other  combinatio/j^ 
of  machinery,  aa  to  take  from  a  railroad  its  locomotives    or  - 
its  passenger  cars.     Such  an  abstraction  would  cause  tti^j 
operation  to  cease  in  both  cases." 

The  criterion   by  which  the  question   as  to  whether     ^ 
thing  which  in  its  nature  is  personal  property  is  a  fixture    ^^ 
not,  has  been  said  by  the  supreme  court  of  this  state,  aE'»^ 
by  this  court,  to  be  the  united  application  of  the  followi 
requisites:    Actual  annexation  to  the  realty  or  somethi^'^o 
appurtenant  thereto;  application  to  the  use  or  purpose     '^^ 
which  that  part  of  the  realty  with  which  it  is  connected       ^^ 
appropriated:  the  intention  of  the  party  making  the  anuCr??^^' 
ation    to   make   a   permanent   accession    to   the    freehd-*** 
Brearky  v.  Cox,  4  /Aib,  287,  289;   Crane  v.  BrigJuim,  3  Stc^^f^' 
29;  Quinbjj  v.  ManhoKan  Cloth  .(•  Paper  Co.,  9  C.  E.  Gr.  2^3^^^ 
266 ;  liogers  v.  Jirohuc,  10  C  E.  Gr.  496 ;  S.  C,  ow  apper^^j^ 
sub  mm.  Blanche  v.  Botjers,  11  C.  E.  Gr.  563.    That  it  is  r  3  <:^t 
necessary  that  the  annexation  be  by  actual  attachment      '^£ 
the  freehold,  is  too  obvious  for  illustration.     The  eases    ^ 
keys  to  locks,  rails  laid  loosely  in  a  fence,  a  statue  standi,  ic^o 
in  a  niche  made  for  its  reception  in  the  wall  of  a  houses?      ^ 
statue  standing  on  a  pedestal  in  a  field,  wild  deer  in  a  pa-i*  *^>| 
fishes  in  a  pond,  rabbits  in  a  warren,  doves  in  a  dove-hoti^*> 
and  many  other  illustrations,  at  once  present  themselvc^s. 
Sioc/cwcU  v.  Campbell,  39  Conn.  362 ;  Snaleker  v.  Warring j    ^2 
y.  Y,  170,  and  Qalnb»/  v.  Manhattan  Cloth  rf-  Paper  Cb.,  2-^*' 
supra,  may  be  referred  to  as  cases  in  which  merely  cc^  ^" 
structive  annexation  was  regarded  as  sufficient.     The  ca^  ^^ 
on  this  point  are  collected  in  Mr.  Powell's  recent  work  ^^^ 
fixtures.     As  was  said  in  the  case  last  cited,  the  perin^-** 
nency  docs  not  depend  so  much  on  the  degree  of  physics  ^* 
force  with  which  the  thing  is  attached  as  upon  the  moti^^^*^ 
and  intention  of  the  i)arty  attaching  it.     To  the  same  ettes^'  ^ 
Blanch  v.  Bngers,  U  C  E.  Gr.  563,  568.     If  the  engiu   ^"* 
and  cars  were  designed  to  slide  upon  the  rails,  there  wou- 
probably  be  no  question  raised  as  to  their  character; 
would  be  conceded  that  they  are  part  of  the  realty.     T 
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fixet  that,  instead  of  sliding,  they  are  designed  to  move  on  X 
"wlieels  attached  to  the  platforms  on  which  they  rest,  and 
^'liich  constitute  part  of  them,  can  make  no  ditterence  in 
tVie  principle.     In  either  case  they  are  attached  to  the  track 
and  adapted  thereto  to  be  moved  thereon.     The  flanges  of 
tlie  wheels  confine  the  cars  and  engines  to  the  track,  on 
^vbich  they  must  run  and  which  they  are  not  to  leave.     If 
they  leave  it,  they  usually  do  so  to  their  destruction.      Of 
the  intention  in  this  case  to  annex  (using  the  term  in  a 
technical  sense)  the  cars  and  engines  to  the  track,  there  is 
the  most  abundant  evidence.     The  mortgage  shows  it.     It 
18   obvious,  too,  from  the  character  of  the  property  and  its 
'"elation  to  the  railroad.     These  latter  considerations  are  of 
S^oat  importance  in  that  connection.      Said  the  court  in 
^^lanche  v.  Rogers^  uhi  supra :  "  The  nature  of  this  property  and 
^^s  relation  to  the  mortgaged  jtremises  are  not  such  as  to  justif} 
^he   conclusion  that  the  mortgagor  luid  any  intent  to  annex 
^hese  chattels  and  make  them  a  permanent  accesmn  to  the  free- 
hold ;  the  mortgage  contains  no  evidence  of  such  intent." 
^^hc  principle  on  which  the  conclusion  at  which  I   have 
arrived  upon  this  subject  is  based,  has  been  recognized  by 
"the  federal  courts,  in  the  Circuit  Court  of  the  United  8tatcs 
ft>r  the  Northern  District  of  Ohio,  in  Coe  v.  Pennoek^  ubi 
^upra;  by  the  United  States  Supreme  Court,  in  Gue  v.  Tide- 
water Canal  Co.y  24  How.  S.  C.  257;  in  Minnesota  Co,  v.  St, 
•P««rfCo.,  2  Wall,  609;  in  Bailroad  Co,  v.  James,  G  Wall,  750, 
*ndin  the  Circuit  Court  of  the  United  States  for  the  District 
^f  Kansas,  in  Farmers  Loan  J*  Trust  Co,  v.  St,  Josephs  if*  De:ti- 
''^  Oty  B.  R.  Co.,  3  Dillom  412.    The  last  mentioned  case  was 
decided  in  1875,  and  presented  the  very  question  now  under 
consideration,  under  the  same  circumstances.     The  opinion 
'^^  delivered  by  Mr.  Justice  Miller,  and  was  fully  con- 
c^i^ed  in  by  Judge  Dillon.     Justice  Miller  there  said,  that 
*' ler  having  taken  time  to  consider  the  question,  his  judg- 
^Ht  was  that  it  was  not  necessary  as  to  the  rolling  stock 
^  Record  the  instrument  as  a  chattel  mortgage;  that  as  to 
^t,  it  was  sufficient  even  as  to  creditors  that  the  mortgage 
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was  duly  registered  as  a  mortgage  of  real  estate.  He  added 
that  in  his  opinion  rolling  stock  and  other  property  strictly 
and  properly  appurtenant  to  the  road  are  part  of  the  road, 
and  that  they  were  covered  by  the  mortgage  in  question, 
which  in  its  t<irms  embraced  rolling  stock.  He  further  says: 
"  The  cases  are  conflicting  upon  the  point  as  to  the  nature 
of  rolling  stock,  but,  considering  the  particular  character  of 
a  railroad,  the  true  principle  is  the  one  above  stated."  The 
views  which  I  have  expressed  are  applicable  to  the  station- 
houses,  engine-houses  and  freight-houses,  and  the  work- 
shops of  the  company,  with  their  appurtenances,  and  also  to 
the  piers  and  wharves  and  their  appendages ;  to  the  water 
tanks  and  other  property  of  a  like  character  levied  on  by 
the  judgment  creditors.  All  such  property  is  covered  by 
the  terms  of  the  mortgage,  and  is  part  of  the  realty.  Not 
so  the  tools  and  implements,  the  furniture  of  the  station- 
houses,  or  any  other  property  of  a  personal  character  whitb 
is  such  as  is  commonly  used  for  other  than  railway  pu^ 
poses.  Far,  Loan  <f-  Trust  Co,  v.  St,  Josephs  ^  Denvvr  Gij 
Ji.  jR.  Co.,  ubi  sapra. 

The  mortgagees,  according  to  the  terms  of  the  mortgage, 
were  to  remain  in  possession  until  forfeiture.  The  rolling 
stock  was  mortgaged  with  the  road,  and  it  was  fixtures  j 
necessary  to  the  operation  of  the  road.  Now,  if  it  were  ■ 
conceded  that  the  rolling  stock  is  personal  property,  it* 
necessary  connection  with  the  mortgaged  real  estate,  the 
necessity  which  existed  to  use  it  in  order  to  use  the  real 
estate  itself,  the  peculiar  connection  between  the  roffing ' 
stock  and  the  road,  arc  of  themselves  sufficient  reasons  for 
holding  that  the  provision  of  the  act  concerning  mortgages, 
M  requiring  immediate  delivery  and  continued  possession  of 
jVhattels  mortgaged,  or  tiling  instead  thereof,  is  inapplicable 
to  such  mortgages. 

The  complainant  insists  that  he  had  possession  of  all 
the  property  in  question  at  the  time  when  the  judgment 
was  recovered,  and  that,  therefore,  if  the  property  be 
regarded  as  personal  property,  he  is  still  entitled  to  it  u 
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igainst  tlie  judgment  creditors,  notwitlietaiiding  tlie  fact 
bat  the  mortgage  was  tiot  filed.  Tlie  proof  la  that  the 
losuessiuD  of  all  the  mortgaged  property  was  delivered  up 
)y  the  mortgagors  to  the  complainant  and  his  co-trustee 
since  deceased),  as  mortgagees,  on  the  :!*)th  of  December, 
IM73,  but  the  business  contiutied  to  be  trandaeted  in  the 
lame  of  the  railroad  company  until  the  Slst  of  that  moiitli, 
jecause  of  the  difficulty  of  closing  the  accounts  of  the  rail- 
road before  the  end  of  the  month.  Possession  was  taken 
by  the  mortgagees  on  the  1st  of  January,  1874,  and  the 
business  of  the  railroad  was  conducted  by  them  until  the 
l:ith  of  that  mouth,  when  they  were  compelled  to  discon- 
tinue it  by  reason  of  a  strike  of  the  employes  upon  the 
roiid  because  of  non-payment  of  their  wages  by  the  com- 
pany. The  road,  from  that  time  to  some  time  in  the  follow- 
ing February,  ceased  to  be  operated,  and  the  chancellor, 
'uder  an  act  of  the  legislature,  passed  in  the  last  meutioned 
'Uiiitb.  entitled  "An  act  for  the  relief  of  citizens  on  the 
■na  of  any  railroad  that  has  or  may  hereafter  fail  or  neglect 
'y  <>i>erate,"  [P.  L.  1874,  p.  12,)  appointed  a  receiver  to 
jKTittv  the  road,  who  took  possession  tliereof  and  operated 
:  accordingly  until  the  Ist  of  May  following,  when,  on  the 
etition  of  tlie  complainant  that  he  might  be  permitted  to 
C'sumo  the  possession,  possession  was  given  to  him  by  the 
rder  of  this  court.  I  The  act  concerning  mortgages  provides 
hat  every  mortgage  or  coTiveyance  intended  to  operate  as  a 
Dortgage  of  goods  and  chattels  thereafter  uiaile  (the  act 
VB8  approved  March  24t.h,  lHti4,  Jiee.  p.  7<I8),  which  shall 
kot  be  aecouipanied  by  an  immediate  delivery  and  followed 
ay  an  actual  and  continued  change  of  po.'isession  of  the 
i.liings  mortgaged,  shall  be  absolutely  void  as  against  the 
creditors  of  the  mortgagor  and  as  against  subsequent  pur- 
sbasers  and  mortgagees  in  good  faith,  unless  the  mortgage, 
Or  a  copy  thereof,  shall  be  filed  as  directed  in  the  second 
section  of  the  act.  The  provision  of  the  act  as  to  delivery 
^d  possession  is  clear  and  explicit.  The  legislature 
intended  that  notice  of  the  cxisteuce  of  a  mortgage  of  chat- 
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tcls  should  be  necessary  to  its  validity  as  against  creditors 
and  bona  fide  purchasers  or  mortgagees,  and  that  that  notice 
should  be  by  immediate  delivery  to  and  actual  possession 
by  the  mortgagee  of  the  things  mortgaged,  or,  where  the 
mortgagor  was  to  remain  in  possession,  by  filing  the  mort- 
gage in  a  public  recording  office,  the  office  of  the  county 
clerk  or  register  of  deeds,  where  the  office  of  register  exists- 
The  mischief  was  the  facility  with  which  debtors  protected 
their  property  from  their  honest  creditors  by  means  of  secret 
mortgages  of  their  goods  and  chattels,  after  obtaining  credit 
on  the  faith  of  their  ownership  of  them.      The  remedy 
intended  to  be  applied  was  to  require  mortgagees  of  chattels 
to  take  open  possession  thereof  at  once  on  the  delivery  of 
the  mortgage,  and  retain  it  continuously,  keeping  the  mort- 
gaged property  in  their  hands  until  their  mortgage  claim 
upon  it  should  have  been  satisfied:  or,  if  that  should  not  be 
done,  to  require  them  to  give  public  notice,  by  filing,  of  the 
existence  of  the  mortgage.     The  fact  that  the  mortgageel 
has  taken  possession  before  the  creditor  recovered  judg 
ment,  will  not  give  validity  to  a  chattel  mortgage  which  hai 
not  been  filed,  and  w^here  possession  w^as  not  taken  on  the/ 
delivery  of  the  mortgage.      The  complainant's  mortgage, 
therefore,  as  to  the  things  mortgaged  which  are  personal 
property,  is  void  as  against  the  judgment  creditors.  ,j 

The  Lehigh  ("ar  Manufacturing  Company,  in  July  and 
August,  1873,  sold  and  delivered  to  the  New  Jersey  South- 
ern Railroad  Company  seventy-five  box  cars,  at  the  price  of 
§805  each,  under  a  written  contract  betw^een  the  two  com- 
panies, dated  April  7th,  1873,  by  which  the  car  company 
agreed  to  build  one  hundred  cars  for  the  railroad  company, 
to  be  delivered  at  Wilmington,  Delaware;  the  price,  in  the 
language  of  the  contract,  to  be  payable  on  delivery  of  each 
twenty-five  cars,  in  the  notes  of  the  railroad  company,  a* 
four  months,  with  interest,  w  ith  first  mortgage  bonds  of  the 
railroad  company,  at  seventy  per  cent.,  as  collateral  security. 
Of  the  cars  mentioned  in  the  agreement,  seventy-five  were 
delivered  at  Farmingdale,  in  this  stat«,  the  place  designated 
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Ijy  the  parties  for  the  purpose,  subsequently  to  the  making 
<:>f  the  agreement.     The  remaining  twenty-five  were  manu- 
"fiictured,  but  were  not  delivered,  because  of  the  insolvency 
of  the  railroad  company  at  the  time  when  they  were  ready 
lor  delivery.     The  receipt  for  the  twenty-five  which  were 
■first  delivered,  is  for  §19,477  (freight  to  Farmingdale  being 
deducted),  and  is  dated  on  the  18th  of  August,  1873.    The 
receipt   for   the   fifty  cars  is  for  ?25,913.28,  and  is   dated 
September  4th,  1873.    These  last-mentioned  cars  appear,  by 
41  memorandum  on  the  railroad  company's  voucher,  to  have 
l)een  delivered  on  the  27th  of  August  preceding.    From  the 
amount  of  the  price  of  the  seventy-five  cars  the  railroad  com- 
pany deducted  freight  to  Farmingdale,  and  also  §13,200.72  for 
alleged  deficiency  in  the  quality  of  the  wheels  of  the  cars. 
For  the  amount  mentioned  in  the  receipt  of  August  18th, 
four  notes,  for  §5,040.14  each,  were  given,  with  twenty-nine 
bonds,  called  consolidated  first  mortgage  bonds.    These  notes  # 
H^ere  made  by  the  railroad  company,  and  included  interest  for  • 
the  time  they  were  to  run.   For  the  amount  receipted  for  on 
the  4th  of  September,  five  notes,  made  by  the  company,  for 
$•5,365,54  each,  were  given.     These  notes  were  payable  at 
^ix  months  after  date,  and  included  interest  from  their  date 
to  the  time  of  their  maturity.     As  collateral  to  them  the 
^aiilroad  company  delivered  to  the  car  company  thirty-nine 
V^onds  of  the  same  sort  as  those  above-mentioned,  given  to 
^«eure  the  former  notes.     No  other  security  than  the  bonds 
^^•as  given   for  any  of  the  notes.     The  notes   which   were 
.^iven  on  the  18th  of  August  matured  on  the  21st  of  Decem- 
V:>er,  1873,  and  the  others  on  the  7th  of  March,  1874.     On 
't^-lie  20th  of  December,  1873,  the  railroad  company,  having 
Vjecome  insolvent,  delivered  possession  of  their  railroad  and 
^^oUing  stock  as  before  stated,  to  the  trustees  of  the  first 
^^niortgage  bond  holders.    None  of  the  notes  were  paid.    For 
the  amount,  $13,200.72,  retained  for  alleged  deficiency  in  the 
quality  of  the  wheels  no  payment  was  ever  made  or  note 
driven.      The   railroad   company   appear   to   have   become 
^■fttiflfied  with  the  quality  of  the  wheels,  and  in  November, 
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1872,  Mr.  Scrat,  the  superintendent,  ottered  to  give  to  the  t-ar 
company  the  notes  of  the  railroad  company  for  the  $13,200.72, 
but  the  car  company  declined  to  receive  them  without  collat- 
eral security,  and  that  the  railroad  company  could  not  give. 
The  wheels  of  the  cars  were  furnished  by  the  Taylor  Iron 
Works  Company,  under  an  agreement  between  them  and 
the  car  company,  by  which  they  agreed  to  take  in  payment 
for  them   the  same  securities,  principal  and  collateral,  in 
which  the  car  company  were  to  receive  payment  for  the  cars 
under  the  contract  between  them  and  the  railway  company. 
For  the   wheels   furnished   for   the   twenty-five   cars   first 
delivered  they  received  from  the  car  company  in  payment 
the  notes  of  the  railroad  company,  with  their  proportion  of 
the  collaterals.     After  the  fifty  cars  had  been  delivered,  the 
car  company  were  informed  that  the  bonds  which  they  had 
received  as  collateral  to  the  notes  given  for  the  price  of  the 
twenty-five  cars,  were  not  first  mortgage  bonds  of  the  rail- 
road company,  and  after  the  settlement  on  the  4th  of  Sep- 
tember had  becTi  made,  the  president  of  the  car  company, 
who  had  acted  for  them  in  that  settlement,  stated  to  the 
secretary  (who  was  also  auditor)  of  the  railroad  company 
that  he  had  been  informed  that  those  bonds  were  not  first 
mortgage  bonds,  but  the  secretary  assured  him  that  they 
were,  indeed,  such.     In  November,  1873,  the  car  company 
and  the  Taylor  Iron  Works  Companj'  having  ascertained 
that  the  bonds,  so  far  from  being  first  mortgage  bonds  of 
the  railroad  company  (which  were  a  good  security),  were 
entirel}'  worthless,  the  i)resident  of  the  car  company  there- 
upon determined  to  come  to  this  state  to  demand  the  return 
of  the  cars,  but  was  prevented  by  the  illness  of  his  wife  from 
so  doing.     The  president  of  the  iron  works  company,  how- 
ever, came  and  made  a  demand  on  the  railroad  company 
for  the  return,  because  of  the  fraud  in  the  securities,  of  the 
wheels  which  his  company  had  furnished.     This  demand . 
was  refused.     Subsequently,  in  the  latter  part  of  January  oi* 
early  in  February  following,  the  attorney  of  the  car  company* 
nuide  a  demand  on  the  complainant  in  this  suit,  then  mort— 
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gagee  in  posseBsion,  for  the  return  of  the  cars,  tendering  to 
him  at  the  same  time  all  the  notes  and  bonds.     When  the 
iloniand  was  made  by  the  president  of  the  iron  works  com- 
pany no  tender  of  either  the  notes  or  bonds,  was  made.    The 
car  company,  after  the  demand  made  by  them,  brought  an 
action  of  repk-vin  to  recover  the  care.    This  suit  was  theu 
pending,   and    that    action    was    therefore    restrained    by 
this  court,  and   the   htigation    transferred  to   this   forum. 
Tlie   complainant    insists    that    the   car   company    cannot 
'>e  permitted  to  rescind  the  contract  of  sale  and  retake 
fiie  cars,   because  they  did   not  elect  to   do  so  within  a 
reasonable  time.     The  delivery  of  the  cars  and  the  delivery 
•^f  the  notes  and  mortgages  as  security  for  the  price  were  by 
f'le  terms  of  the  contract  to  be  simultaneous.     Where  pay- 
uiout  and  delivery  are  agreed  to  be  shnultaneous  and  pay- 
''**^iit  is  omitted,  evaded  or  refused  by  the  vendee  upon 
e^'-'^^ting  possession  of  the  goods,  the  seller  may  immediately 
•■•^t'laini  them.    CMtlyon  Contr.,  WthAm.  M.  538.   "It  is  not 
"^ccssary,"  say  the  court  in  Vi'hitwell  v.  Vincent,  4  Pi'cA.  449, 
^*i  order  to  make  the  delivery  conditional,  that  an  express 
^|*^*-'laration  should   be  made  to  that  effect  at  the  time  of 
'^livery.    It  is  sufficient  if  enough  appears  to  show  that  such 
^l*^s  the  understanding  of  the  parties."     See  also  7>'  Wdf'v. 
^^f'bett,  4  Mason  2x9,  and  Hagyerly  v.  Palmei;  6  Jahm.  Ch. 
^"7  ;    Coplmid  V.  Bosquet,  4  Wash.  C.  C.  58H,  and  Hanmett 
•    2i.in>wmiin,  48  N,  Y.  399.     "  If  a  vendor,"  say  the  court  in 
-^<tt^is  V.  Smith,  3  S.  ^  R.  211,  "  rely  on  the  promise  of  the 
'^'idee  to  perform  the  conditions  of  the  sale  and  deliver  the 
■S'^ods  absolutely,  the   right  of  property   wilt   he  changed 
tl'xough  the  conditions  be  never  performed.     But  where 
**,*-*»'t'ormance  and  delivery  are  understood  by  the  parties  to  he 
^'^i  nltaneoua,  possession  obtained  by  artifice  and  deceit  will 
^i^*^  avail.    The  fraud  will  vitiate  the  whole  transaction." 
*>at  the  car  company  were  defrauded  in  the  transaction 
**-*mer  consideration,  there  is  no  room  to  doubt.    They  were 
^*  deceive  as  collateral  security  some  of  the  very  bonds  for 
***  holders  of  which  the  complainant  is  trustee,  and  the 
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price  of  their  cars  was  to  be  secured  to  them  by  the  v^  ^^ 
mortgage  on  whicli  this  suit  was  brought.    Instead  of  bei^^^i 
a  security  to  them  for  the  price  of  their  property,  it  will, 
their  claim  to  rescind  be  not  allowed,  be  the  means 
which  their  property  will  be  tiiken  without  compensatic"^' 
for  the  benefit  of  the  first  mortgage  bond  holders, 
before  remarked,  there  is  no  room  to  doubt  that  they  wei 
grossly  defrauded  in  the  substitution  of  what  w^as  called  tl 
consolidated  first  mortgage  bonds  for  the  first  mortgaj 
bonds  of  the  railroad  company.     Mr.  Bentley,  by  whom  tlc^ 
contract  was  made  for  the  latter  company,  expressly  testiti^^ 
that  by  the  first  mortgage  bonds  of  the  railroad  company  . 
was  meant  exactly  what  the  expression  implies ;  and  he  te  '^^■ 
tifies  also  that  the  company  had  such  bonds  to  the  amours 
of  ^170,000   when   the   contract  was   made.      The   bontl^ 
given  to  the  car  company  as  such  bonds  were  undeniab7>'^ 
worthless.      They  were   endorsed   New   Jersey   Southern 
Railroad   Company  First   Mortgage   Consolidated   Bonds. 
The  secretary  and  auditor  of  the  railroad  companj*,  when 
inquired  of  about  the  character  of  the  bonds,  put  an  end 
to  the  apprehension  of  the  president  of  the  car  company 
by  assuring  him  that  they  were  indeed  the  first  mortgage 
bonds  of  the  railroad   company.     The    bonds   purport  to 
be  part  of  an  issue  of  S?7,000,()00,  the  payment  of  which 
is  alleged  to  be  secured  by  a  trust  deed  or  mortgage  of 
even  date  therewith,  made  by  the  New  Jersey  Southern 
Railroad   Company   to  John   R.  Garland  and   Walter  B. 
Palmer,  trustees,  and  conveying  to  those  trustees,  among 
other  things,   "the  entire  railways  of  the  said   company 
and  the  consolidated  railways  running  within  the  states  of 
New  Jersey,  Maryland  and  Delaware,  together  with  the 
franchises,  privileges,  tolls,  income,  profits  and  property 
of  the  said  company.'-     The  bonds  further  state  that  the 
series  represents  the  only  and   entire  funded  debt  of  the 
New  Jersey  Southern  Railroad  Company  after  the  bonds 
of  the  said  consolidated  railroad  companies  shall  have  been 
exchanged.     The  consolidation  of  railroad  companies  men- 
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:"ied  in  the  bond  never  existed.  The  bonds,  therefore, 
fo  baeelcsB.  Their  history  is  told  by  Mr.  Bentley,  by 
om  the  contract  with  the  car  company  for  the  eare  in 
i^6tioQ  was,  as  before  stated,  made  on  behalf  of  the  rail- 
L«i  company,  lie  narrates  a  conversation  with  Jay  Gould 
the  subject.  He  says:  "Mr.  Gould — he  then  was 
?sideut  of  the  road — iiiBtriictcd  nie  to  get  up  u  coiisoli- 
t:  od  bond,  I  think  for  seven  millions,  and  provision  was 
L  do  for  retiring  the  outatandinj|r  bonds  of  the  company,  I 

Ilk  about  three  millions  and  a  half;  I  complied  with  his 
^XUCf^t,  and  the  text  I  think,  was  done  by  Judge  Green; 
took  it  to  Mr.  Gould,  and  he  interlined  a  number  of 
ilroads — two  nr  three  additional  railroads — to  be  mort- 
^ed;  I  said  to  him,  'You  don't  own  these  roads,  and  there- 
re  can't  mortgage  them,'  but  lie  replied,  that  before  the 
•nds  would  l>c  issued  he  would  obtitin  them  by  foreclosure 
*  by  an  arrangement  so  that  they  would  go  in  and  be 
ort^aged,"  Mr.  Bentley  adds  that  he  never  knew  that 
le  cotisolidation  was  perfected.  Mr.  Moroaini,  the  secretary 
'■  the  railroad  company,  says  in  his  testimony  that  thougli 
ic  bondd  declared  on  their  lace  that  they  represented  the 
ily  and  entire  funded  debt  of  the  Xew  Jersey  Southern 
uilroiid  Conijiany  atlor  the  bonds  of  all  the  "said  con- 
ilidated  railroad  companies"  should  liavobeen  exchanged, 
3  arrangements  were  made  for  exchanging  the  bonds- 
hero  can  be  no  doubt  that  had  the  president  of  the  car 
)nipany  known  of  the  frautj  he  would  have  taken  immedi- 
£i  steps  to  recover  the  projierty  which  his  company  liad 
slivered  on  the  faith  of  the  security. 

The  sale  was  clearly  conditional,  the  condition  being  that 
le  security  provided  for  in  the  contract  should  be  given 
multaneously  with  the  delivery  of  the  property.     There 

no  evidence  of  waiver.  "  Waiver,"  says  Chief  Justice 
haw,  in  Farlow  v.  Ellis,  15  Grai/  229,  "  is  a  voluntary 
ilinquishment  or  renunciation  of  some  right,  or  foregoing 
r  giving  up  of  some  benetit  or  advantage,  which,  but  for 
ich  wwver,  the  party  relinquishing  would  have  enjoyed. 
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It  may  be  proved  by  express  declaration,  or  by  acts  an 
declarations  manifesting  an  intent  and  purpose  not  to  clai 
the  supposed  advantage,  or  by  a  course  of  acts  and  condu 
or  by  so  neglecting  and  failing  to  act  as  to  induce  a  beli 
that  it  was  his  intention  and  purpose  to  waive.     Still,  v 
untary  choice  is  of  the  essence  of  the  waiver,  and  not  me 
negligence;    though   from   such   negligence,   unexplain 
such  intention  may  be  inferred."     In  this  case  there  is 
only  no  evidence  of  any  waiver  of  the  security  provided  f 
in  the  contract,  but  there  is,  on  the  other  hand,  positi 
evidence  to  the  contrary ;  inquiry  based  on  statements  whi 
had  come  to  the  ears  of  the  vendors  of  the  true  charac 
of  the  bonds,  and  that,  too,  after  they  had  been  receiv 
by  the  car  company  as  security  for  $46,988.26,  no  part^ 
which  had  been  paid.     The  bonds  were  received  on 
belief  that  they  were  genuine  first  mortgage  bonds.     A 
they  had  been  so  received  the  railroad  company  quieted 
apprehension  of  the  car  company  by  assuring  them  of  thi 
genuineness.     The  president  of  the  latter  company  testi 


that  Mr.  Morosini,  the  secretary  of  the  railroad  compat 
satisfied  him  that  the  bonds  were  the  first  mortgage?  bon 
and  he  was  satisfied  that  they  were  safe.     He  adds  that; 
believed  Mr.  Morosini,  that  his  statements  were  corr< 
and  went  away  relieved  in  his  mind.     Very  shortly 
wards  the  railroad  company  became  insolvent.  In  Novem 
it  had  no  security  to  give  for  the  $13,200.72  retained  for 
alleged  deficiency  in  the  quality  of  the  car  wheels,  and 
the  latter  part  of  December  its  railroad,  with  its  appu 
nances,  i)assed   out  of  its  control   into  the  hands  of 
trustees  of  the  first  mortgage  bond  holders. 

The  delivery  of  the  cars  was  by  the  agreement,  as  jn< 
fied,  to  be  at  Farmingdale.  They  passed  into  the  handi 
the  railroad  company  by  no  other  delivery  of  posses^  ""^^ 
than  that  contemplated  by  the  agreement,  which  also  ^>*^^ 
vided  for  the  security  for  the  price  simultaneously  with  ^^^ 
delivery. 
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11  Clouffh  V.  The  London  ^  N.  W.  Eailw.  Co,,  L.  JR.  (7  Exch,) 

it  was  held  in  a  case  in  many  respects  similar  to  this, 

under  such  circumstances  the  property  passed  by  the 

I  tract  of  sale ;  that  the  contract  was  not  void,  but  only 

ciable  at  the  election  of  the  fraudulent  vendor;  that  he 

L:k£Lc5L  the  right  of  this  election  at  any  time  after  knowledge 

of       the  fraud,  until   he   had   affirmed  the  sale  by  express 

xvox-ds  or  unequivocal  acts;  that  he  might  keep  the  question 

oi>en,  as  long  as  he  did  nothing  to  affirm  the  contract,  and 

til^^i-t  80  long  as  he  had  made  no  election,  he  retained  the 

^^S'^t  to  avoid  it,  subject  to  this :  that  if,  while  he  was  delib- 

^rti.tiiig,  an  innocent  third  party  had  acquired  an  interest 

^^      the  property,  or  if,  in  consequence  of  his  delay,  the 

l>ositiou  even  of  the  wrong-doer  was  affected,  he  would  lose 

uis  right  to  rescind;  that  his  election  in  that  case  was  prop- 

^^1 J  made  by  a  jJea  claiming  the  goods,  on  the  ground  that 

^^  had  been  induced  to  part  with  them  by  fraud,  and  that 

^txere  was  no  necessity  for  any  antecedent  declaration  or 

^^t  in  paiSj  and  that  the  vendor  was  not  bound  in  his  plea 

^^  tender  the  return  of  money,  and  an  acceptance  which  he 

^^  on  the  sale  received,  on  account  of  the  purchase  money, 

^''om  the  plaintiflf's  confederate  in  the  fraud,  who  bought 

5^   goods  and   caused   them  to  be  sent  to  the  plaintiff; 

"^cause  the  money  was  received,  not  of  the  plaintiff,  but  of 

*^^  confederate,  who  was  not  a  party  to  the  action.     In  the 

^^ee  before  me,  the  election,  though  it  was  not  made  until 

*^  demand  and  tender  in  January  or  February,  1877,  was 

^^    too  late.     Nor  was  the  railroad  company  in  anywise 

f^^judiced  by  the  delay  in  electing.     The  bonds  given  to 

^^  car  company  were  of  no  value.     The  fact  that  the  car 

^^pany  had  the  railroad  company's  notes,  did  not,  in  any 

J  ^^^^,  injuriously  affect  the  railroad  company.     In  fact  the 

"  «r  company  has  never  paid  anything  whatever  for  the 

^.     The  cost  price  was  nearly  $60,000.     Nor  does  it 

^^ear  that  any  innocent  third  party  acquired  any  interest 

^    tihe  property  while  the  car  company  were  deliberating! 

^ot,  there  is  no  reason  why  relief  should  not  be  granted 
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to  that  company.  The  cars  were  delivered  between  the  15tB 
of  July  and  the  22d  of  August  (both  days  inclusive),  187£ 
The  debt  of  the  Lackawanna  Coal  and  Iron  Company  wafc 
as  appears  by  their  answer,  contracted  some  time  in  thr 
summer  of  1873,  but  at  what  particular  time  it  does  n^i 
appear.  Mr.  Morosini  testifies  that  when  the  bonds  we 
given  to  the  Lehigh  Car  Manufacturing  Company  the 
road  company  had  none  of  the  first  mortgage  bonds,  a 
had  not  had  any  since  the  first  of  May,  1873.  They  hi 
therefore,  all  been  negotiated  before  the  transactions  un 
consideration  took  place.  Besides,  the  Lackawanna  C^: 
and  Iron  Company  and  the  first  mortgage  boijd  hoId.c 
stand  in  the  place  of  the  railroad  company,  and  any  cla,i 
they  may  have  to  or  upon  the  property  is  subject  to 
vendor's  lien. 

Messrs.  A.  P.  Berthoud  &  Co.  claim  a  lien  prior  to  t 
mortgage  of  the  complainant,  under  the  provisions  of  tfc^ 
"Act  to  secure  to  mechanics  and  others  payment  for  the^ 
labor  and  materials  in  erecting  any  building,"  {Rev.y  p.  447"^ 
for  work  and  materials  done  and  furnished  by  them  E^ 
building  for  the  New  Jersey  Southern  Railroad  Company 
docks,  wharves  and  piers,  and  a  bridge  and  floats  at  th^ 
terminus  of  the  Long  Branch  and  Sea  Shore  Railroad  o^ 
Shrewsbury  river,  a  naAdgable  river  of  this  state,  at  Sand^ 
Hook.     The  work  was  done  under  a  contract  between  the^ 
and  the  Soutliern  Railroad  Company,  made  in  May,  187- 
It  was  completed  on  the  21st  of  November  following.     Tl 
lien  claim  was  filed  on  the  28d  of  July,  1874,  and  summoi^ 
was  issued  thereon  on  the  16th  of  October  following,  again — 
the  Southern  Railroad  Company  as  builders,  and  the  Loi — 
Branch  and  Sea  Shore  Railroad  Company  as  owners.     T]^ 
lien  is  claimed  under  the  tenth  section  of  the  act,  by  whi— ' 
the  lien  given  by  the  act  as  it  stood  originally'  was  extend 
to  all  docks,  wharves  and  piers  erected  upon  any  navigaL::^ 
river  in  this  state,  and  to  the  lots  of  land  in  front  of  wh»^ 
such  docks,  wharves  or  piers  may  be  erected,  and  to  all 
interest  of  the  owner  or  owners  of  such  land  in  the  soiL 


1    Stew.]  MAY  TERM,  1877.  295 


Williamson  v,  N.  J.  Southern  Railway  Co. 


waters  of  such  navigable  river  in  front  of  those  lands,  for 
all  debts  contracted  by  the  owner  or  owners  thereof,  or  by 
ctny  other  person  with  the  consent  of  such  owner  or  owners, 
in  'writing,  for  work  done  or  materials  furnished  for  or  about 
erection  or  filling  in  of  such  docks,  wharves  or  piers. 
;.  p.  670,  §  10.  At  the  time  of  making  this  contract  the 
So\ithern  Railroad  Company  were  in  possession  of  the  Long 
Branch  and  Sea  Shore  Railroad,  and  under  the  power  given 
to  them  by  act  of  the  legislature,  had  effected  substantially 
a  consolidation  of  the  two  companies.  So  that  the  railroad 
of  the  Long  Branch  and  Sea  Shore  Company  and  its  appur- 
tenances were,  in  fact,  in  equity  the  property  of  the  Southern 
f'ompany.  Their  ownership  was  only  equitable,  however. 
^he  legal  title  to  the  property  still  remained  in  the  Long 
^'■^nch  and  Sea  Shore  Company.  The  Southern  Company 
^ok  possession  of  the  Long  Branch  and  Sea  Shore  road  in 
'^  Une,  1870,  and  operated  it  on  their  own  account  and  as 
their  own  property  from  that  date  to  December  31st,  1873, 
^t  Or  about  which  time  the  trustees  for  the  first  mortgage 
porxd  holders  took  possession.  In  order  to  preserve  the 
^^^egrity  of  the  subject  of  the  litigation  in  this  suit  until 
t'^^is  court  could  pass  upon  the  various  conflicting  claims 
^ti^reon,  the  proceedings  at  law  to  enforce  the  lien  claim 
^*^re  stayed  by  injunction  of  this  court  on  the  filing  of  the 
^^^pplemental  bill  in  this  cause.  The  question  of  the  validity 
^1^  the  lien  claim  is  therefore  to  be  adjudicated  upon  here. 
.  ^rtous  grounds  of  objection  to  the  claim  are  urged.  It  is 
^^isted  that  it  is  invalid  because  the  bill  of  particulars  does 
^t  state  the  time  when  the  work  was  done  or  the  materials 
•^^Ovided.  The  amount  demanded  by  the  lien  claim  is 
?''^9,696.76,  besides  interest.  Of  this  amount  all  but  $396.53 
^  for  work  done  and  materials  provided  under  the  contract. 
"^  He  items  of  the  claim  of  ?396.53  are  given  with  all  the 
l^^tticulars  required  by  the  statute.  As  to  the  contract 
^^Ork  and  materials,  the  claim  states  that  they  were  done 
^d  furnished  by  contract  "  within  a  year  last  past,"  and 
^^^  bill  of  particularB  sufficiently  particularizes  the  amount 
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and  kind  of  labor  performed  and  materials  furnished  (stating 
the  price),  and  declares  that  they  were  done  and  provided 
up  to  the  2l8t  day  of  November,  1873,  and  in  that  coDlle^ 
tion  states  that  the  work  was  done  and  the  materials  fur- 
nished by  contract,  at  the  prices  mentioned  in  the  billot 
particulars.     The  statement  thus  made  is  a  compliance  with 
the  requirements  of  the  mechanic's  lien  law,  in  a  case  where 
the  lien  is  claimed  for  work  done  and  materials  furnished 
by  contract.     The  act  provides  that  in  such  case  "the bill 
of  particulars  need  not  state  the  particulars  of  the  laborer 
materials,  further  than  by  stating  generally  that  certain 
work  therein  stated  was  done  by  <*ontract  at  a  price  men- 
tioned."    In  Associates  of  the  Jersey  Company  v.  Davism,  5 
Dutch,  415,  421,  the  court  recognizes  the  wide  distinction  in 
the  respect  under  consideration  between  the  requisites  of  i 
bill  of  particulars,  where  the  work  was  done  or  materials 
provided  by  contract,  and  its  requisites  in  a  case  where  there 
was  no  contract.     Under  the  mechanic's  lien  law  of  Penn- 
sylvania, {Act  of  June  16^A,  1886,  §  12,)  which  required  that 
one  who  filed  a  lien  claim  for  materials  or  work  should  set 
forth  in  it  the  time  of  deliverinsc  the  materials  or  doincjthe 
work,  it  was  held  that  where  the  work  was  done  or  the  mate- 
rials  furnished  under  an  entire  contract,  the  different  timei  i 
when  the  work  was  performed  or  the  materials  delivered  ' 
need  not  be  stated,  but  that  one  date  was  sufficient,  and  the 
<'laim  would  be  good  if  the  evidence  proved  that  the  com- 
pletion of  the  contract  was  within  six  months  from  the  time 
when  the  claim  was  filed.     Fourth  Bajytist  Church  v.  Troitf, 
28  Pa.  St,  153.     Certainty  to  a  common  intent  is  all  thatia 
required  in  such  case.     Besides,  in  this  case,  if  more  pa^ 
ticularity  were  required,  an  amendment  of  the  lien  clium> 
would  be  permitted,  under  the  provisions  of  the  fourteenth  j 
section  of  the  act.     Her,  p.  671.     The  complainant  has  had 
full  knowledge,  from  the  testimony  in  the  cause,  of  the 
particulars  of  the  claim,  as  fully  as  they  can  be  furnished. 
The  summons  was  issued  within  one  year  from  the  time 
when  the  last  work  was  done.     That  appears,  by  the  bill  of 
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•ticulars,  to  have  been  done  on  the  2l8t  of  November, 
r3,  and  the  summons,  as  before  stated,  was  issued  in 
ly,  1874. 

Besides  the  construction  at  Sandy  Hook,  the  contract 
>vided  for  other  works — a  bridge  and  float  on  the  Dela- 
.re,  at  Smyrna,  in  the  state  of  Delaware,  the  terminus  of 
3  Smyrna  and  Delaware  Bay  Railroad,  and  a  bridge  and 
at  at  Bayside,  the  terminus  of  the  Vineland  Railroad. 
le  complainant  insists  that  these  latter  works  were  ultra 
e5,  and  that  none  of  the  payments  made  on  account  of  the 
ntract  can  lawfully  be  appropriated  to  payment  therefor. 
It  it  appears  that  the  Southern  Company,  in  making 
yments  to  the  contractors,  took  receipts  from  them  for  the 
>ney  as  having  been  paid  on  account,  without  designating 
the  receipts  the  work  to  which  it  was  to  be  applied,  and 
'  company  themselves  made  appropriation  of  the  money, 
such  case,  where  the  appropriation  is  by  the  debtor,  the 
►'ment  is  valid,  notwithstanding  the  existence  of  legal 
oction  to  the  contract  under  which  the  work  was  done,  to 

•  payment  for  which  it  was 'applied,  Stori/'s  Eq.  Juris.y  § 
)6;  Rohan  v.  Hanson^  11  Ctish.  44.  A  further  objection  is 
de  that  the  lien  is  invalidated  bv  a  misstatement  as  to 

•  amount  due  on  the  claim.  The  act  provides  that  any 
Iful  or  fraudulent  misstatement  of  any  of  the  matters 
[uired  to  be  inserted  in  the  bill  of  particulars  shall  dis- 
irge  the  premises  from  the  lien.  I  see  no  evidence  of  any 
Ifiil  or  fraudulent  misstatement  in  this  case.  There  is  a 
^statement,  however.  A  large  sum  of  money  which  was 
d  on  accpunt  of  the  work  and  materials,  and  which 
>uld  have  been  credited,  has  not  been  credited ;  but  this 
evidently  due  to  a  want  of  knowledge  as  to  the  appro- 
bation of  the  payments .  made  on  the  contract.  It  is 
:i;her  insisted  by  the  complainant  that  there  is  no  evi- 
nce of  the  written  consent  of  the  legal  owner,  the  Long 
*anch  and  Sea  Shore  Railroad  Company,  to  the  work  at 
ndy  Hook,  which  consent  is,  under  the  act,  necessary 
lere  the  work  is  not  done  by  the  owner.    Beo.  670,  §  10. 
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That  company,  however,  admit,  by  their  answer,  that  th. 
work  was  done  by  their  consent.     The  objection  does  n 


come  from  them,  but  from  the  mortgagee  of  the  Souther *  i 

Railroad  Company.     The  provision  of  the  mechanic's  lic^ =f^ 

law,  which  requires  the  written  consent  of  the  owner,  is  & 
the  protection  of  the  owner.     It  is  a  defence  to  him.     It 
not,  and  of  course  ought  not  to  be,  a  defence  to  the  build< 
The  complainant  insists  that  the  lien,  if  it  exists,  is  subi 
quent  to  the  encumbrance  of  his  mortgage  on  the  premis" 
That  mortgage,  indeed,  bears  date  and  was  recorded  befc 
the  work  and  materials  were  done  and  provided,  and 
embraces  the  property  in  question,  but  it  is  merely  as  aft 
acquired  property.      The  record  of  the  mortgage  was 
notice  to  Messrs.  Berthoud  &  Co.  They  had  no  actual  noti. 
The  mortgage,  of  course,  did  not  in  terms  cover  this  pr« 
erty  specifically  nor  by  any  description.     The  mortgag'^ 
did  not,  when  the  mortgage  was  made,  own  it,  nor,  as 
as  appears,  even  contemplate  acquiring  it.     And  again 
would  be  the  most  obvious  injustice  to  give  to  the  mo  rt- 
gagees  in  this  case,  under  these  circumstances,  priority     of 
lien  over  the  mechanic's  lien  claimants,  A  mortgage  intead.  ^d 
to  cover  after-acquired  property  can  only  attach  itself  to  sta  <h 
property  in  the  condition  in  which  it  comes  into  the  nno  rt- 
gagor's  hands.      If  it  is  already  subject  to  mortgages      or 
other  liens,  the  general  mortgage  does  not  displace  th^  '^f 
though   they  may  be  junior   in   point  of  time.      It  ok-^'J 
attaches  to  such  interest  as  the  mortgagor  acquires.     V.      ^* 
V.  New  Orleans  It  R,  12    Wall.  362.      Here,  indeed,  t::^  ^^ 
lien  is  claimed  for  improvements  put  upon  the  prope^^^^ 
after  the  mortgagor  acquired  the  property,  but  suchacquil      ^^* 
tion  was  not  by  grant  of  the  property  but  by  obtaining**"*^ 
controlling  interest  in  the  capital  stock  of  the  compai 
owning  the  property.     The  lien  claimants  are  entitled 
^    priority  over  the  complainant's  mortgage  for  the  amou 
\aue  on  their  claim,  with  costs,  including  the  costs  of  th< 
proceedings  at  law. 
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IRufus  Blodgett,  James  M.  Quiuby  and  William  J.  Par- 
ontier,  as  trustees  for  the  employes  of  the  New  Jersey 
So\ithem  Railroad  Company,  to  whom  that  company  were 
indebted  for  wages  when  the  strike  above  mentioned  took 
X^la-ce,  by  their  answer  claim  a  lien  for  those  wages  (but  not 
t:o   exceed  in  any  case  two  months'  wages)  under  the  provi- 
sions of  the  second  section  of  the  before-mentioned  act  "  for 
tlie  relief  of  citizens  on  the  line  of  any  railroad  that  has  or 
Ti-iay  hereafter  fail  or  neglect  to  operate."    That  section  pro- 
vides that  whenever  the  chancellor  shall  appoint  a  receiver 
of  any  railroad  company,  said  receiver  shall  apply  all  unen- 
<*uinbered  personal  effects  and  all  moneys  which  may  be 
transferred  to  him  at  the  time  of  entering  upon  his  duties 
^**  such  receiver,  to  the  payment  of  wages  at  that  time  due 
the   employes  of  said  company,  and   the  chancellor  may 
from  time  to  time  make  such  orders  as  he  may  deem  proper 
^^  equitably  carry  out  the  provisions  of  that  section ;  pro- 
^*ded,  that  no  such  payments  shall  be  made  for  more  than 
^^o  months'  wages.     The  act  was  approved  on  the  12th  of 
"February,  1874,  and  took  effect  immediately.      P.  L.  1874, 
P-  12.     Under  that  act  William  S.  Sneden  was  appointed 
Receiver  in  February,  1874.    Previously  to  that  time  (on  the 
26tli  of  December,  1873,)  Robert  F.  Stockton  was  appointed 
^Oceiver  under  the  act  "  to  prevent  frauds  by  incorporated 
^oitipanies."    It  does  not  appear  that  any  money  was  trans- 
*^i'i'ed  to  either  of  the  receivers  at  the  time  when  he  entered 
^^   the  duties  of  his  office.     It  is  claimed,  in  behalf  of  the 
^^^ployes,  that  unencumbered  personal  effects  within  the 
waning  of  the  act  were  transferred  to  the  receivers,  and 
*^^t  they  ought  to  have  applied  them  to  the  payment  of  the 
!^^ge8  due  to  the  employes.     They  further  insist  that  the 
Glance,  which  it  is  said  remained  in  the  hands  of  Mr.  Sne- 
^^n  when   he  was  discharged   from  his  receivership,  and 
^'"Viich  he  paid  over  to  the  complainant,  ought  to  have  been 
'^l^plied  by  him  to  the  payment  of  the  wages,  and  that  it 
^^V^ght  now  to  be  so  applied.     They  also  claim  that  the  lien 
^^tends  to  the  moneys  received  by  Mr.  Stockton,  receiver^ 
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ji  iTTom  the  United  States  Government,  after  his  appointment, 
i^^  for  mail  service  previously  rendered  by  the  railroad  com- 
pany.    It  will  be  seen  that  the  lien  given  by  the  act  is,  by 
the  terms  of  the  act,  upon  the  money  and  unencumbered 
effects  transferred  to  the  receiver  at  the  time  of  entering 
upon  the  duties  of  his  office.    The  only  question  on  this  suIk 
ject  which  is  pertinent  to  this  suit  is,  whether  the  employes 
are  entitled  to  a  lien  upon  any  of  the  property  which  the 
complainant  claims  under  his  mortgage.     Of  the  property 
which  has  already  been  under  consideration,  no  part  would 
be  subject  to  such  lien  except  that  which  has  been  held  not 
to  be  covered  by  the  complainant's  mortgage.     And  as  to 
that,  the  Lackawanna  Coal  and  Iron  Company  had  under 
their  executions  a  levy  upon  it  when  the  act  of  Febniiiy 
12th,  1874  was  passed.      The  lien  of  the  employes,  there- 
fore, is  subsequent  and  subject  to  the  lien  of  that  company  ; 
for  the  amount  of  their  debt   u})on   their  judgment  and 
executions.     And  the  employes  have,  by  virtue  of  the  act, 
a  lien  for  their  wages  (not  exceeding  two  months'  wages  iu 
any  case)  due  to  them  at  the  time  when  Mr.  Sneden  entered 
on  his  duties  as  receiver,  subject  to  the  lien  of  the  Lacka- 
wanna  Coal  and  Iron  Company's  levy.     The  lien  of  the 
employes  cannot  be  extended  beyond  the  provisionff  of  the 
act,  which,  though  it  will  rei*eive  a  reasonable  construction, 
cannot,  of  course,  be  so  construed  as  to  diminish  or  impair 
the  obligation  or  lien  of  the  levy  of  the  coal  and  iron  com- 
pany or  the  lien  of  the  complainant's  mortgage. 

A  claim  is  made  on  behalf  of  the  state  for  unpaid  taxe* 
upon  the  projjci-tv  of  the  Southern  Railroad  CV^mpany  for 
tlie  years  1873,  1874  and  1875,  with  interest  theivon.  It  is 
made  under  the  act  ''  to  establish  just  rules  for  the  taxation 
of  railroad  corporations,  and  to  induce  their  acceptance  and 
uniform  a(loi>tion,''  approved  A})ril  2d,  1873.  P.  L,  1873, 
p.  112.  That  act  provided  that  all  taxation  upon  all  railroad 
companies  occujning and  using  railroads  in  this  state,  whethei 
as  lessees  or  otlu'rwise,  should  thereafter  be  made  as  follows: 
First,  such  companies  should  pay  upon  the  cost,  equipmeni 
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and  appendages  of  their  railroads,  reapeetively,  a  state  tixx 
after  such  rate  of  taxation  as  might  have  theretofore  been 
fixed  by  law  upon  such  companies,  or  in  default  thereof 
after  the  rate  of  one-half  of  one  per  cent,  upon  such  cost. 
It  provided  that  on  or  before  the  first  day  of  January  in 
^      each  year,  the  president  of  every  railroad  corporation  should, 
:      on  oath  or  affirmation,  make  return  to  the  comptroller  of 
i      tfcig  state  of  the  coat  of  the  road,  and  cost  of  the  equipment 
I      »nd  appendages  of  the  road,  used  by  or  belonging  to  the 
k     oorporation  in  this  state,  specifying  the  items  and  locality 
thereof,  and   further  showing  the   cost  of  said  property 
'hereon  said  state  tax  was  laid,  specifjdng  its  particular 
items  and  their  cost;   and  that  thereupon,  within  ninety 
days  after  such  return,  payment  of  the  tax  should  be  made 
llj  the  company  to  the  state  treasurer,  and  in  default  of 
•och  payment  remedy  might  be  had  therefor  by  suit.     It 
ftrther  provided  that  if  the  comptroller  should  be  dissat- 
isfied with  the  statement  and  return,  he  might,  within  six 
inonths  from  the  time  of  making  such  statement  and  return 
to  him,  but  not  afterwards,  bring  suit  in  the  supreme  court, 
In  the  name  and  for  the  use  of  the  state,  against  the  corpo- 
tttion  making  the  return,  as  for  a  false  return,  and  might 
lecover  in  the  action,  upon  proof  thereof,  the  tax  due  upon 
IS.-.  My  property  or  cost  omitted  or  erroneously   stated.     Li 
^*    December,  1873,  the  railroad  of  the  Southern  Railroad  Com- 
'     jMiny  was,  with  its  appendages  and  appurtenances,  delivered 
to  the  complainant  as  mortgagee,  and  was  actually  taken 
f  into   his   possession   in   January,    1874,    accordingly.      He 
retained  possession  thereof,  as  before  stated,  until  the  strike 
in  February  following,  and  resumed  possession  by  leave  of 
this  court  on  the  first  of  May,  1874,  and  he  has  been  in  pos- 
session as  mortgagee  ever  since.     No  statement  or  return 
was  made  by  the  president  of  the  company  in  either  of  the 
years,  in  respect  of  which  the  tax  is  claimed,  nor  has  any 
been  made  by  the  complainant  since  he  has  ])een  in.  pos- 
session.   On  or  about  the  26th  of  December,  1873,  a  receiver 
of  the  company  was,  as  before  stated,  appointed  by  this 
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court  under  the  act  "to  prevent  frauds  by  ineorjvor^^'^^'^ 
companies,"  and  tliat  appointment  is  still  in  force.  At  tl^^^^ 
time  the  com})any  were  enjoined  from  doing  an}'  corp(^^r'^^^' 
act  or  exercising  any  of  their  franchises,  and  the  injii.  «c- 
tion  has  never  been  dissolved.  The  receiver  made  no 
statement  or  return  to  the  comptroller,  nor  was  any 
application  made  to  him  therefor  or  to  this  court  (whofc^e 
officer  he  was)  in  that  behalf.  The  claim  made  in  beba-^^ 
of  the  state  is  based  merely  upon  a  computation  of  t)"^^^ 
tax  of  one-half  of  one  per  cent,  on  the  aggregate  amour  ':^ 
of  the  capital  stock  of  the  company  and  first  mortga^^^ 
bonds.  It  is  insisted  on  behalf  of  the  state  that  the  raC::---* 
of  tax  having  been  fixed  by  the  legislature,  and  it  haviu  S 
been  the  duty  of  the  corporation,  or  those  who  claime 
its  property  and  franchises,  to  make  the  annual  statemen^^^^ 
and  return  of  the  cost  of  the  railroad  and  its  equipmei*^^^ 
and  appendages,  their  failure  to  discharge  that  duty  coul  " 
not  absolve  the  property  from  the  liability  to  pay  tb^^^ 
tax,  and  the  state  may,  therefore,  justly  assume  that  th^^^ 
capital  stock  and  first  mortgage  bonds  represented  thc:::^^^ 
cost,  and  may  lawfully  require  payment  of  the  tax  accor^^**' 
ingly.  Taxation  is  an  arbitrary  act  of  sovereignty  by  wliicr^^-"'* 
the  citizen  is  compi'lled  to  make  contribution  to  the  expens^^^** 
of  goveniniont.  The  laws  by  which  it  is  imposed,  whi  '^ 
they  receive  a  reasonable  construction,  are  construed  wi^^*^' 
reasonable  strictness  also.  The  law,  in  the  interest  of  th"^  * 
property  owner  and  for  his  just  protection  against  ille 
exactions,  reciuires  that  the  modes  provided  by  enactment  f 
imposing  and  collecting  the  tax  shall  neither  be  disregard 
nor  essentially  <lcpaited  fnmi,  but  shall  be  ob8er\'ed.  T 
tax  under  the  law  of  1878  was,  according  to  the  express  p 
vision  of  tlu*  law,  to  be  levied  upon  the  cost  of  the  niilroi 
i\m\  its  c([Uipnicnt  and  appendages.  The  amount  of  that  c 
was  to  be  fixed,  not  by  the  comptroller,  but  by  the  prc»side? 
of  the  company,  an<l  the  only  remedy  given  by  the  act 
false  statement  was  an  action  in  the  name  and  for  the  use 
the  state,  as  for  a  false  return.     None  was  given  for  iailL^ 
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to  make  a  return.      For  non-payment  of  the  tax  within  tlie 
tim.^  limited  bv  the  act,  the  onlv  remedy  was  by  suit.     Tlie 
tiixation  wan  against  the  company.     The  act  declared  no  lien 
tV>r  the  tax  on  the  property  of  the  company.    If  the  president 
<->!'  the  company  failed  in  his  duty  to  make  the  return,  the 
remedy  must  have  been  by  mandamus  to  c()mi>el  him  to  make 
it.      If  there  was  no  president,  or  officer  discharging  his  func- 
tions, against  whom  proceedings  to  compel  a  return  might 
Iiuvo  been  directed,  and  there  was,  therefore,  a  failure  of 
remedy,  the  fault  was  in  the  legislation.     In  the  case  of  the 
insolvency  of  the  company,  and  proceedings  thereupon,  and 
consequent  prohibition  from  the  exercise  of  cori;)orate  powers, 
ftiid  the  tninsfer  of  the  custody  and  mana^i^ement  of  their 
property  and  franchises  by  order  of  this  court  to  a  receiver, 
application  to  this  court  might  have  been  made  for  relief  in 
tlie  premises.     But  where,  as  in  the  present  case,  possession 
^'as  taken  by  the  mortgagee,  this  court  had  no  control  over 
^'^^  matter,  and  the  state  was  necessarily  left  to  the  conse- 
l^onces  which  flowed  from  the  defective  legislation.     These 
^^fects  have  been,  to  a  great  extent  at  least,  remedied  by  the 
^^  of  1876,  "pro\ading  for  state  taxes  on  railroads,  and  the 
'^ore   efficient  collection   thereof."      P.  L.   1876,   p.    129. 

.   ^  P^^'^^^^^^  ^^  ^^^^^  ^^'^  render  more  manifest  and  unde- 
'^^^ble  the  defects  of  that  of  1873.    The  claim  made  in  behalf 

*  the  state  in  this  case  is  avowedly  based  on  a  valuation  not 
^^de  in  confonnity  with  the  requirements  of  the  law.     The 

^te  itjself,  by  its  officers,  attempts  to  fix  for  itself  a  valuation 

^XH>n  the  propertj'  of  the  taxi)ayer,  in  respect  of  taxes  claimed 

^^^  years  past,  but  never,  in  fact,  le\aed.    It  assumes  that  the 

*^^^t  of  the  road  and  its  equipment  and  appendages  was  the 

.^^ount  of  the  capital  stock  and  the  tii'st  mortgage  bonds. 

^  kii^re  is  no  warrant  of  law  for  such  an  assumption.     But, 

^^ond  that,  there  is  no  authority  for  the  fixing  of  the  amount 

*  the  cost  by  the  comptroller  at  all.  The  law  declared  how 
^«[  by  whom  that  should  be  fixed.  It  declared  also  when 
*"^^  tax  should  be  levied.     The  claim  made  in  behalf  of  the 
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stute  for  tax  for  1873,  1874  and  1875  cannot  be  allowed.  Xo 
tiix  lias  been  levied.  The  absence  of  a  necessary  element  to 
the  imposition  of  the  tax — the  statement  of  the  cost— is  &Sal 
to  the  validitv  of  the  claim. 


The  Manhattan  Life  Insurance  Company 

r. 
Anna  Paulison  and  others. 

The  interruption  of  the  construction  of  a  building  on  account  of  tin 
season  of  the  year,  though  it  be  for  months  at  a  time,  will  not  prercBl 
a  mechanic's  lien  from  attaching  from  the  commencement  of  thebdldr 
ing,  if  the  construction  be  resumed  without  change  of  design  and  that  ] 
is  no  evidence  of  an  abandonment  of  the  intention  to  prosecute  dM 
work. 


Bill   to  foreclose.      On  final  hearing  on  pleadings 
proofs. 

3/r.  //.  J.  MillSy  for  complainants. 

3I)\  J.  E,  Stoutenbarghy  for  lien  claimants. 

The  Chancellor. 

The  question  submitted  for  decision  on  the  statement  ot 
facts  agreed  upon  by  counsel  is,  whether  the  lien  claims  are 
entitled  to  priority  over  the  complainants'  mortgage.  TIm 
work  and  materials,  for  payment  wherefor  those  claims  were 
filed,  were  done  and  furnished  after  the  recording  of  thiJ 
mortgage,  but  the  building  of  the  house,  for  which  the] 
were  so  done  and  furnished,  was  begun  long  anterior  to  th' 
date  of  the  mortgage.  The  provision  of  the  mechanic's  liei 
law  giving  priority  to  the  lien  claims  over  all  conveyances  an 
encumbrances  made  or  created  after  the  commencement  ( 
the  building,  is  clear  and  explicit.     The  mortgagees  in  thi 
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case,  however,  insist  that  although  the  building  was  begun  in 

18  T  2,  it  has  never  been  completed,  and,  from  time  to  time, 

oessations  in  the  work   of  building  it  have  occurred  for 

yrGT^y  considerable  periods  of  time  in  the  early  part  of  1873 

3.nc3  in  the  winter  following,  (their  mortgage  was  made  in 

-A^j>ril,  1875,)  and  that,  therefore,  the  lien  claims  ought  not 

to   lave  priority  over  their  mortgage.     The  interruption  of 

til  o  work  of  constructing  the  building  for  a  short  period, 

and  its   subsequent   resumption   without  a   change  of  its 

original  design  and  character,  does  not  constitute  a  new 

C'otamencement  of  the  building,  or  aftect  the  attaching  of 

tlie  lien  when  the  building  was  begun.     Gordon  v.  Torrey,  2 

McCart  112.    According  to  the  statement  of  the  case,  there 

^^as,  in  the  case  under  consideration,  no  interruption  of  the 

building   except  such  as  was  rendered   necessary  by  the 

season  of  the  year.      The  house  was  of  magnificent  design 

^nd  dimensions.     It  was  to  be  built  entirely  of  cut  brown 

stone,  and  the  work  was  suspended  only  during  the  building 

^^  the  walls,  and  then  only  in  the  season  of  the  year  in 

^hich,   on   account  of  the   weather   and   the   consequent 

^ability  to  alternate  freezing  and  thawing  of  the  mortar,  it 

*®    deemed  injudicious  to  proceed  with  such  work.      The 

^ wilding  was  begun  in  the  fall  of  1872,  and  the  excavation 

^^  the  cellar  was  made  and  the  foundation  walls  built  during 

^ti  year.    The  work  was  stopped  during  the  following  win- 

^^>  but  was  resumed  in  the  ensuing  spring,  and  was  continued 

7^  ^til  winter,  when  it  wa«  again  suspended,  but  was  resumed 

^  ^  the  spring  of  1874,  when  it  was  proceeded  with  without 

^terruption  until  April  or  May,  1876,  and  then,  owing  to 

*^^  insolvency  of  the  owner,  it  was  again  stopped,  and  has 

5^  ^  ver  since  been  resumed.  The  interruptions,  up  to  the  time 

*^t  mentioned,  were  not  such  as  to  indicate  any,  even  a  tem- 

^^i-ary,  abandonment  of  the  design  to  prosecute  the  work. 

7^^  must  have  been  apparent  to  all  interested  that  the  owner 

^tended  to  prosecute  to  its  completion  the  building  of  the 

^^ifice  as  originally  designed.     The  lien  claims  are  entitled 

priority  over  the  mortgage. 
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Charles  M.  K.  Paulison  and  wife 

V. 

John  H.  Van  Iderstine. 

1.  Where  a  bill  was  filed  to  recover  part  of  the  purchase  money  of 
land  sold  at  a  certain  price  per  city  lot,  and  which,  by  mistake  of  tb® 
vendor  and  vendee,  was  supposed  to  contain  only  31  lots,  where^ 
there  w^ere  in  fact  45,  Held,  that  the  vender  wa^  not  entitled  to  reli«»  • 
(1)  because  she  had  an  adequate  remedy  at  law  j  (2)  because  she  b.^" 
not  sought  to  rescind  the  contract;  (3)  because  it  appeared  that  &^® 
had  waited  nearly  six  years  before  demanding  payment,  and  (4)  al^^» 
because  it  did  not  appear  that  the  mistake  was  mutual. 

2.  Where  a  bill  was  filed  by  husband  and  wife  in  respect  to  t>^^^ 
wife's  separate  estate,  objections  to  the  joinder  of  the  husband  as 
complainant  with  his  wife,  made  on  the  final  hearing,  will  not  previ 
An  amendment  would  be  ordered. 


o- 
il. 


Bill  for  relief.     On  final  liearing  on  ploiidiugs  and  proofi^^- 
Mr.  J.  C.  Paulison^  for  complainants. 
Mr,  J.  R.  Emery y  for  defendant. 

The  Chancellor. 

This  suit  is  brought  to  recover  from  the  defendant  $4,f^^^' 
alleged  to  be  due  from  him  to  ^frs.  Paulison,  one  of  ^•^l^^' 
complainants,  with  interest  thereon  from  the  8d  of  Maf^^' 
1H6!K  The  ground  of  the  claim  is,  that  at  that  date  the  ec  ^^' 
plainant  sc^ld  to  the  defendant  an  unimproved  plot  of  lancS-  ^^ 
the  city  of  Passaic,  in  this  state,  belonging  to  Mrs.  Paulis^^^-^ 
that  the  price  agreed  to  be  paid  therefor  was  f  350  a  citjr  ^^ 
of  2,/)00  sijuare  feet;  that,  owing  to  an  error  in  the  map  ^^ 
which  the  plot  was  laid  down,  the  parties  were  misled  a-r^ 
its  contents,  and  a  mistake  was  consequently  made  in  c 
puting  the  price,  which  was  fixed  at  $10,900,  instead- 
315,800 :  it  being  ftu\>\)0»^OL  Wv«il  tlvire  were  in  the  prop^ 
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mly  about  thirty-one  city  lots  of  2,500  square  feet  each, 
kvhereas  it  in  fact  contained  forty-five  of  that  size.  The  error 
)u  the  map  was  in  the  figures  indicating  the  length  of  two  or 
l»e  external  lines  of  the  property,  one  of  which  was  laid 
lown  as  339.5  feet,  when  it  should  have  been  532.8  feet,  and 
lie  other  as  508.5  feet,  instead  of  706.1  feet,  the  true  length. 
The  negotiation  for  the  sale  of  the  property  to  the  defendant 
^'a«  conducted  on  behalf  of  Mrs.  Paulison  bv  her  husband, 
here  can  be  no  doubt  that  the  alleged  mistake  was  made  by 

• 

ini  in  estimating  the  price  at  which  the  property  was  sold; 
^>f ,  that  it  was  made  by  reason  of  the  error  in  the  map.  The 
'^p  was  one  which  the  complainants  had  caused  to  be  made, 
he  mistake  in  it  was  not  discovered  by  them  until  Septem- 
'i",  1869,  when  the  city  surveyor,  in  the  course  of  a  survey 
^de  by  liim  for  a  projected  numicipal  improvement,  detected 
^  error.  He  immediately  comnmnicated  his  discovery  to 
^.  Paulison.  The  defendant  appears  to  have  discovered  it 
ail  earlier  day  by  pacing  one  of  the  lines.  Though  the 
'•^^^tter  ai>pears  to  have  been  the  subject  of  some  conversation 
tween  the  defendant  and  two  or  three  of  his  acquaintances, 
ither  of  the  complainants  ever  spoke  to  him  in  reference  to 
Up  to  within  a  few  days  before  the  coirmiencement  of  this 
it,  (which  was  in  February,  1875,)  w^hen  Mr.  Paulison 
n<?d  upon  him  and  demanded  payment  of  the  difference  in 
ii-'e  ($4,900)  caused  by  the  mistake,  and  interest  thereon. 
It  aj)pears  that  the  defendant,  in  all  the  conversations  which 
^re  had  wHith  him  on  the  subject,  insisted  that  he  was  not 
tV>le  to  pay  anji^^hing  more  than  he  had  already  paid,  and 
at  he  had  bought  the  proi»erty  at  a  price  ($10,900)  fixed  by 
I*.  Paulison,  and  that  he  did  not  agree  to  ])ay  for  it  accord- 
g  to  its  contents.  For  part  of  the  purchase  money  the 
^fendant  conveved  to  Mrs.  Paulison  a  house  and  lot  belong- 
g  to  him  in  Passaic,  and  for  the  balance  he  gave  to  her  a 
ortgage  for  $7,100,  and  interest,  upon  the  property  con- 
-^ed  to  him.  That  mortgage  was  assigned  by  the  com- 
i^tiants  to  B.  W.  Merriam,  in  August,  1869,  and  it  has 
^«iipaid  ofil 
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It  appoars  froia  the  ovidonee  that  at  the  time  when  tbe 
negotiation  for  the  sale  begjin,  the  defendant  was  aimousto 
disposi*  of  his  honse  and  lot  above  mentioned,  and  tlmtk 
had  spoken  to  Samuel  B.  Fritts,  a  real  estate  broker  in  Pas- 
8aie,  on  the  snhjeet.     The  latter  suggested  the  exchange  of 
the  house  and  lot  with  ^Irs.  Paulison,  for  some  of  her  unim- 
proved land.     The  land  whieh  was  subsequently  purchawd 
by  him  from  ^fi's.  Paulison  soon  beeame  the  subject  of  thrir 
consideration,  with  a  view  to  an  exchange.     The  defendant 
was  unwilling  to  take  the  whole  of  it,  because  of 'the  large 
amount  of  the  mortgage  he  woidd  be  compelled  to  give  upon 
it  on  account  of  the  purchase  money.      He  projiosed  to  take 
part  of  it  only;   but  that  proposition  was  not  entertained 
The  n^sult  was,  that  he  and  Mr.  Paulison  met  at  Fritts's  offirt, 
and  a  negotiation  took  place  there  on  the  subject  of  the 
exchange,  on  the  basis  of  the  purchase  by.  the  defendant  d 
the  entire  plot.     The  i)arties  then  C4ime  to  an  agreement, bnt 
it  was  only  after  the  gross  price  at  which  the  defendant  was 
to  take  the  ]>roi>erty,  had  been  computed  and  stated  to  him 
bv  Mr.  Paulison.     Thoui!:h  the  latter,  in  his  testimonv,  :«vf 
that  no  definite  sum  was  mentioned,  he  admit*  that ''there 
might  have  l)een  a  rough  calculation  as  to  about  how  mauj 
lots  there  were  in  the  tract;"  but  he  adds  that  he  is  quite 
certain  that  there  was  no  definite  sum  agreed  upon  at>  the 
result  of  the  cak-ulation.      Mr.  Fritts,  however,  testifies  that 
on  that  occasion  tlu*  calculation  was  made  bv  Mr.  Paulison, 
in  figures,  as  to  the  (quantity  which  the  whole  area  of  the  plot 
i-ontained,  and  what  it  amounted  to  at  the  price  of  $850  a  lot 

The  <lefendant  testifies  that  Mr.  Paulison  made  a  calcula- 
tion upon  a  piece  of  paper,  before  he  told  him  what  he  wouM 
take  for  the  property.  lie  swears  that  he  was  so  much  in- 
fluen(*ed  by  the  amount  of  the  purchase  money,  that  had  il 
been  stated  to  him  at  the  amount  now  claimed,  he  would 
not  have  taken  the  property.  Mr.  Fritts  testifies  that  the 
defendant  was  reluctant  to  take  the  w^hole  of  the  plot.  H« 
says :  "  Mr.  Van  Iderstine's  reasons  to  me  from  first  to  last 
were  that  he  did  not  like  to  take  the  responsibility  of  carry- 
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g  SO  much  property."  He  further  says,  obviously  referring 
an  occasion  previous  to  the  meeting  between  Mr  Paulison 
id  the  defendant  in  Fritts's  office :  "  He  (the  defendant) 
Id  me  that  he  had  concluded  to  make  the  deal  with  Pauli- 
r\  for  the  whole  property,  if  Paulison  would  not  deal  with 
m  for  part,  and  I  told  him  that  Paulison  would  not  deal 
iless  he  took  it  all.  Well,  he  said,  I  will  make  the  deal. 
e  asked  me  if  I  knew  how  much  there  was  in  it.  I  took 
map  of  it  which  I  had,  and  made  a  calculation  as  quickly 
I  I  was  able  to.  I  could  not  get  at  it  exactly,  for  the 
Jason  that  there  was  an  arc  of  a  circle  on  one  end  of  it  on 
rie  street.  I  told  him  that  I  made  so  many  city  lots;  I 
on^t  recollect  how  many:  and  then  I  calculated  it  by  $350 
city  lot,  amounting  to  so  much;  how  much,  I  don't 
^collect."  So  that  Fritts  gave  to  the  defendant,  before  the 
^gotiation  with  Mr.  Paulison  began,  the  same  amount  as 
^e  price  of  the  property  which  was  subsequently  given  to 
im  by  Mr.  Paulison ;  for  the  map  from  which  Fritts  took 
is  data  for  bis  calculation,  was  a  copy  of  that  which  was 
sed  bv  Mr.  Paulison  in  his  calculation.  Thouo:h  the  bill 
tates  that  the  mistake  was  not  discovered  by  the  complain- 
tita  until  after  the  defendant  had  sold  a  considerable  part 
'f  the  property,  and  although  Mr.  Paulison  testifies  that 
he  first  knowledge  or  intimation  which  he  had  that  the 
"^ap  was  incorrect,  was  when  he  was  informed  by  the  city 
Urveyor,  which,  he  says,  was  pretty  nearly  a  year  after  the 
onveyance  of  the  plot  to  the  defendant,  the  city  surveyor 
^stifles  that  he  discovered  the  mistake  in  the  map  on  the 
7th  of  September,  1869,  and  informed  Mr.  Paulison  of  it 
■^  the  same  day ;  and  it  appears  by  the  bill  that  the  first 
^Hveyance  of  any  part  of  the  property  by  the  defendant 
^  not  until  the  28th  of  March,  1871,  a  year  and  a  half 
^r  Mr.  Paulison  had  been  made  aware  of  the  error. 
^d  it  was  not  until  February,  1875,  that  the  complainants 
^e  any  demand  upon  the  defendant  for  the  rectification 
the  alleged  mistake.  He  had  then  sold  and  conveyed 
^ay  all  the  property,  and  in  the  meantime  had  made  large 
21 
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expenditures  upon  the  premises  in  preparing  them  for  sale. 
When  he  bought  the  property  it  was  wholly  unimproved. 
It  was  part  of  a  farm  and  was  in  the  ordinary  condition  of 
farm  land.     For  the  property  the  defendant  realized,  after 
allowing  for  interest  and  expenses,  but  little  more  than  tb^ 
amount  wliieh  the  complainants  allege  he  agreed  to  pay  for 
the  purchase  money.      The  complainants  did  not  at  atij 
time  seek  to  rescind  the  contract  for  the  alleged  mistak:^' 
They  waited  for  five  years  before  making  even  a  demai^^ 
on  the  defendant  in  reference  to  it.    Though  the  bill  alleg"^^ 
fraud  on  the  part  of  the  defendant,  there  is  no  evidence   ^^ 
it,  and  on  the  hearing  the  claim  for  relief  was  based  entire  T-J 
on  the  allegation  of  mutual  mistake. 

Although    the    complainants    oflfer,   as    excuse    for   a  ^^^ 
having  made  any  demand  or  taken  any  proceedings  fV:^^ 
rescission  or  any  other  relief  in  the  premises,  their  hope    ^^* 
an  amicable  adjustment  of  the  matter,  through  the  go^:^^ 
offices  of  nmtual  friends,  yet  it  appears  that  at  all  times  tt^^ 
defendant  refused  to  entertain  the  complainants'  claim,  ax-^^ 
alleged  that  lie  had  fairly  paid  all  that  he  had  agreed  to  p^ij' 
for  the  property,  and  all  that  he  was  in  justice  bound  to  p^a-y* 
It  was  the  duty  of  the  complainants,  in  view  of  that  cla-itn 
on  the  part  of  the  defendant,  if  they  desired  relief,  to  ta-1^^ 
immediate  steps  for  the  rescission  of  the  contract  while     ^ 
yet  the  parties  could  be  placed  in  statu  quo.     The  bill,   ^ 
already  stated,  is  in  fact  a  bill  for  the  recovery  of  part;     ^^ 
the  purchase  money  of  the  conveyance.     It  prays,  inde^*^' 
that  the  defendant  may  be  decreed  to  be  a  trustee  for  ^%^^' 
Paulison  for  the  amount  of  purchase  money  which  the  co^" 
plainants  claim  from  him,  but,  notwithstanding  that,  i't     ^^ 
merely  a  suit  for  the  recovery  of  an  amount  of  purebi^*^^ 
money  which,  as  the  complainants  allege,  was  not  receiv^^*^ 
through  mutual  mistake  of  the  parties  in  making  the  co'*^ 
putation  of  the  amount.     The  case  has  no  claims  upo^     ^ 
court  of  equity. 

It  remains  to  consider  the  objection  of  misjoinder  rai^^ 
in  the  answer  and  insisted  upon  at  the  hearing.     Ther^     ^^ 
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undoubtedly  a  misjoinder  of  the  husband  with  the  wife  in 
this  suit,  which  is  brought  in  reference  to  her  separate 
property.  Johnson  v.  Vail^  1  McCarL  423.  The  error,  how- 
ever, would  have  been  of  no  importance,  practically,  had 
Mrs.  Paulison  appeared  to  have  been  entitled  to  the  relief 
soudit.      In  that  case  an   amendment  would  have  been 

O  t 

ordered,  which  would  have  obviated  the  objection.  The 
bill  will  be  dismissed  with  costs. 


James  C.  Brown,  executor,  &c., 

V. 

Simon  Kahnweiler  and  wife. 

Defendants,  mortgagors,  in  their  answer  in  a  foreclosure  suit  upon 
^^e  mortgage  (which  was  under  seal  and  given  to  secure  a  bond  under 
*^**1),  after  denying  the  allegation  in  the  bill,  that  at  the  time  of  giving 
^«e  mortgage  the  mortgagors  were  indebted  to  the  mortgagee,  made, 
"^y  way  of  defence  to  the  mortgage,  a  statement  of  the  circumstances 
^nder  which,  as  they  alleged,  the  mortgage  was  given.  They  offered 
^^  evidence  in  support  of  that  statement  but  relied  on  it  as  evidence, 
^^  the  ground  that  it  was  responsive  to  the  above-mentioned  allegation 
^^  indebtedness  in  the  bill.  Held^  that  that  allegation  of  indebtedness 
^^  not  necessary,  the  bond  and  mortgage  being  under  seal ;  and  also, 
*^*t  the  answer  was  not  evidence  of  the  facts  set  up  in  the  statement. 


Cross-bill  to  foreclose.    On  final  hearing  on  pleadings  and 

JUr,  J,  R.  Hardenburgh  and  Mr,  R.  Gilchrist^  for  the  com- 
plainant. 

JUr.  J.  Wilson^  for  the  defendants. 

The  Chancellor. 

TThe  defendants  gave  two  mortgages  on  two  lots  of  land 
^  Trenton  y  conveyed  to  Simon  Kahnweiler  by  A.  T.  Geis- 
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senhainer  by  deed  dated  October  2d,  1865.  One  of  thoee 
mortgages  was  given  to  Geissenhainer  on  the  3d  of  Novem- 
ber, 1868,  and  was  on  only  one  of  the  lots.  The  other  wai 
on  both  lots,  and  was  dated  November  26th,  1870.  Itwii 
given  to  Elijah  Brown.  On  the  16th  of  October,  18TJ, 
Joseph  C.  Taylor,  to  whom  Geissenhainer  had  assigned  htt 
mortgage,  filed  his  bill  in  this  court  to  foreclose  that  mort- 
gage, making  Kahnweiler  and  his  wife  and  Henry  S. 
Disbrow,  to  whom  Brown  had  assigned  his  mortgage, 
parties  to  the  suit. 

Kahnweiler  and  his  wife  answered,  setting  up  as  a  defence 
against  the  Brown  mortgage,  that  when  it  was  given  Mrs. 
Kahnweiler  was  the  owner  of  the  mortgaged  premises,  and 
that  it  was  given  by  her  and  her  husband  to  Brown  to 
enable  him  to  raise  the  monev  therefor,  which  was  to  be 
Kahnweiler's  contribution  to  the  capital  of  a  copartnership 
then  recently  formed  between  him  and  Brown  and  one 
Marcus  Newman ;  that  after  the  mortgage  was  given  the 
partnership  was  abandoned,  and  that  no  business  was  ever 
done  under  it ;  that  Brown  did  not  raise  any  money  for 
Kahnweiler  u]>on  tlio  moi-tgago,  nor  pay  or  deliver  to  Kahn- 
weiler or  his  wife  any  money  or  consideration  for  it  or  the 
bond  which  it  was  given  to  secure;  that  they  had  demandtJ 
the  bond  and  mortgage  fj'om  Brown,  but  that  he  had  refused 
to  deliver  them  up;  and  they  charged  that  Disbrow  knew, 
or  ought  to  have  known,  when  he  took  the  assignment,  that 
Brown  had  no  right  to  assign  the  bond  and  mortgage  to  him. 
They  further  stated  that  Kahnweiler  gave  notice  to  Disbrow 
(after  the  assignment  had  been  made  by  Brown  to  the  latter, 
however,)  that  the  assignment  Wiis  unauthorized. 

It  ai>pears  that  when  that  bill  was  filed  Disbrow  was  not 
the  owner  of  the  bond  and  mortgage,  but  had  assigned  theffli 
by  assignment  dated  on  the  9th  of  August,  1871,  to  Joto 
Brown,  who  died  in  1872,  and  the  bond  and  mortgage  were, 
at  the  time  of  the  filing  of  Taylor's  bill,  held  by  John  Bn)wn's 
executor,  the  complainant  in  the  cross-bill.  The  executor,] 
having  been  admitted  as  a  party  defendant,  filed  his  answer, 
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insisting  upon  the  validity  of  the  Brown  mortgage  in  his 
hands,  and  at^er  filing  that  answer  he  filed  the  eross-bill. 
That  bill  states  the  making  and  delivery  of  the  Brown  bond 
iiid  mortgage,  the  acknowledgment  and  registry  of  the 
atter,  the  assignment  thereof  by  Brown  to  Disbrow,  and  by 
the  latter  to  John  Brown,  the  eomplainant's  testiitor;  the 
leatli  of  the  t(?stator,  and  the  issuing  of  letters  testamentary 
[>f  his  estate  to  the  complainant  in  this  state.  It  prays  an 
answer  on  oath,  and  seeks  the  foreclosure  and  sale  of  the 
DTkortgaged  premises,  to  pay  the  complainant's  mortgage. 

lahnweiler  and  his  wife  set  up  in  their  answer  the  same 
defence  set  up  in  their  answer  in  the  original  cause.  They 
liave  offered  no  testimony  except  the  copartnership  agree- 
^^ent,  and  Elijah  Brown's  receipt  to  Kahnweiler  for  the  bond 
i^'id  mortgage,  and  a  letter  from  Brown  to  Kahnweiler. 
Tliey  insist  that  they  an*  entitled  to  the  benefit  of  their 
^^*nial,  in  their  answer,  of  the  allegation  in  the  complainant's 
■^ill  that  Kalinweiler  was  indebted  to  Elijah  Brown  when 
^he  bond  and  mortgage  to  him  were  given,  and  are  entitled 
^*^  the  benefit  of  their  statement,  in  their  answer,  of  the 
^'^nsaction  in  which  the  bond  and  mortgage  originated,  on 
the  ground  that  the  denial  and  statement  are  responsive  to 
]^^  bill.  The  bill,  indeed,  states  that  Kahnweiler  was 
^'^debted  to  Elijah  Brown  at  the  time  of  the  date  of  the 
^^>tid  and  mortgage,  in  the  amount  of  the  principal  secured 
"*  be  paid  thereby.  That,  however,  was  not  a  necessary 
*^Uegation.  The  complainant's  mortgage  would  have  been 
^efficiently  pleaded  had  he  merely  stilted  that  it  was  duly 
^^ecuted,  delivered  and  acknowledged.  Wamnakei^^s  exWs 
^-  Van  Bitsklrk,  Sax,  685 ;  Farnum  v.  Burnett,  6  C.  E.  Gr.  87, 
^9  ;  Day  v.  Perkins,  2  Sandf.  Ch.  359,  365.  The  bond  and 
Mortgage  being  sealed  instruments,  it  is  not  necessary  to 
P>X)ve  a  consideration ;  a  consideration  is  presumed.  It  was 
^ot  necessary,  therefore,  to  aver  the  existence  of  any  con- 
federation. Nor  is  the  denial  in  the  answer  resjwnsive  on 
**^i8  point.  Tlie  execution  and  delivery  of  the  bond  and 
^^oitgage,  and    the    acknowledgment   of   tYie  \«LWftT,  ^3c% 


314  CASES  Df  CHAXCERY.  [28  h 

•  

Brown  v.  Kahnweiler. 

admitted  in  the  answer.  The  defendaiits  seek  to  avwd 
.those  instruments.  They  are  bound  by  the  principles  and 
practice  of  this  court  to  prove  the  facts  on  which  they  rely 
for  their  defence.  Bray^s  exWs  v.  Hartoiigh^  3  Gr,  Ch,  46; 
Waiwiaker's  exWs  v.  Van  Baskirk^  iibi  supra. 

But,  again,  the  facts  set  up,  if  proved,  would  not  invalidate 
the  bond  and  mortgage  in  the  hands  of  the  complainant  It 
is  alleged  by  the  defendants  that  Mrs.  Kahnweiler  was  the 
owner  of  the  land ;  that  her  husband  had  agreed  to  enter 
into  copartnership  with  Elijah  Brown  and  Marcus  Newman, 
and  to  contribute  $10,000  as  his  share  of  the  capital  of  the 
concern ;    that  for  the  purpose  of  raising   the  money  he 
executed  and   delivered  his  bond,  and   he   and  his  wife 
executed  and  delivered  their  mortgage  on  Mrs.  Kahnweilert 
land  to  Elijah  Brown  to  secure  its  payment,  but  that  Brown 
never  paid  any  money  or  gave  any  consideration  to  them  or 
either  of  them  for  the  bond  and  mortgage.     Those  facts  are 
not  in  themselves  enough  to  deprive  the  bond  and  mortgage 
of  validity  in  the  hands  of  a  bona  fide  assignee  for  valuable 
consideration,  without  notice.    Cornish  v.  Bryan^  2  Stock  146; 
Wcsiervelt  v.  Scoii^  3  Stock.  80 ;  Andrews  v.  Torrey^  1  McCarl 
355 ;   Fornam  v.  Burnett^  6  C.  E.  Gr,  87. 

The  receipt  given  by  Elijah  Brown  to  Kiihnweiler,  offered 
in  evidence  by  the  defendants,  is  as  follows  : 

"Rec'd  Nov.  28th,  1870,  of  Simon  Kahnweiler,  under  the  foregoing 
agreement,  his  bond  and  mortgage  for  $10,000,  on  which  to  raise  money 
to  be  used  under  this  agreement,  to  be  contributed  by  him;  and  in 
case  a  bonus  shall  have  to  be  paid  or  loss  sustained  in  the  negotifr 
tion  thereof,  said  Kahnweiler  is  to  bear  and  pay  said  loss,  said  mortgsig* 
being  now  at  the  register's  office  in  Trenton  for  recording." 

The  bond  and  mortga«;e  wore  made  in  favor  of  Elijj^ 
Brown,  to  secure  the  i)ayment  of  $10,000  in  one  year  fwffl 
date,  with  lawful  interest.  The  bond  wjis  made  bv  Kabo- 
weiler  alone.  The  nioi-tga^iced  premises  are  described  in 
the  mortga<^e  by  metes  and  bounds,  and  are  said  to  be  part 
of  the  property  conveyed  to  Kahnweiler  by  Geissenhainer. 
Before  the  mortgage  was  delivered  into  Brown's  hands  to 
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be  negotiated,  it  was  recorded.     The  assignment  by  Elijah 
Brown  to  Disbrow,  and  the  assignment  by  the  latter  to  John, 
Brown,  are  not  impeached.     They  are  not  even  assailed. 
Both  are  proved,  and  appear  to  be  for  valuable  consideration. 
The  complainant's  mortgage  is  established. 


Henry  Ashhurst  and  others 

V. 

Richard  S.  Field's  administrator  and  others. 

^n©  to  whom  money  is  paid  and  who  receives  it  believing  that  it  is 
^  ^ue,  is  not  liable  for  interest  upon  it  before  demand  made  and 
^^Hal  to  pay,  nor  until  he  shall  have  reason  to  be  satisfied  that  he 
'Sht  to  repay  it,  and  shall  know  to  whom  he  should  pay  it. 


On  exception  to  master's  report. 

3fr.  -K.  Spencer  Miller,  of  Philadelphia,  for  complainants. 

Jtfessrs.  Cortlandt  Parker,  Geiyrge  Northrop,  and  Richard  S. 
^^kins,  for  William  H.  Potter. 

The  Chancellor. 

ifumerous  exceptions  have  been  filed  for  William  H.  and 
^lin  Potter,  to  the  master's  report  made  imder  the  order  of 
^o  5th  of  January,  1875,  but  only  one  of  them,  the  eighth, 
Hs  argued.  By  that  they  except  to  the  charge  made  against 
William  H.  Potter,  of  interest  on  the  interest  received  by 
Im  on  the  securities  delivered  to  him  by  Mr.  Field,  as  the 
^ares  of  himself  and  his  brother  John,  of  the  accumulations 
F  what  is  called  in  the  cause  "  the  reserved  fund."  William 
^ae  the  owner,  not  only  of  the  share  of  that  fund  given  to 
•im  by  the  will  of  his  father,  but  also  of  that  ^ven  thereby 
O  John.     The  securities,  which  were  so  received  by  him 
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from  Mr.  Field,  and  for  which  he  is  very  properly  required 
to  account,  {Ashhurst  v.  Field^s  admW,^  11  C.  E,  Gr,  1,)  were 
dcilivered  to  liini  by  Mr.  Field,  the  trustee,  as  liis  just  due, 
as  the  shares  of  the  accunmlations  of  the  reserved  fund,  to 
which,  in  his  own  original  right  and  as  a^ignee  of  hij 
brother's  share,  he  was  entitled.  At  the  time  of  the  delivery 
of  the  securities  by  the  trustee  to  him,  there  was  a  decastaxi 
of  the  trust  estate,  but  there  is  no  e\ddence  whatever  that  he 
was  aware  of  the  fact.  On  the  other  hand,  it  appears  that 
he  had  reason  to  sup{)Ose  that  he  was  fiiirly  and  hom^tly 
entitled  to  them.  The  trustee  was  a  distinguished  la^^^er. 
He  kept  the  accounts  of  the  trust  himself,  and  confined  the 
knowledge  of  the  state  of  the  accounts  to  himself.  Ho  waR 
abundantly  able  to  ascertain  whether  the  accunmlations 
existed,  and  if  so,  whether  William  was  entitled  to  a  share 
of  them,  and  to  what  share,  and  William  w^as  ju8tiliiKl,iii 
the  absence  of  any  gi'ound  of  suspicion,  in  relying  upou  hi» 
statement  and  assurance  in  the  premises.  He  undoubtedJT 
was  informed  V)v  the  trustee  that  the  shares  of  his  sisters 
would  be  augmented  (torrcsi^ondingly.  There  is  no  itAsoD 
to  suppose  that  he  had  any  ground  even  for  suspicion  that  a 
devastavit  had  been  or  was  being  conmiitted. 

The  r'eceii>t  given  to  the  trustee  by  William,  of  itself 
excludes  the  idea  of  anv  fraud  or  collusion,  or  even  knowl- 
edge  or  susi>icion  of  waste,  on  the  part  of  William.  The 
Camden  and  Amboy  Railroad  bonds  ($20,000)  were  received 
by  him  on  the  1st  of  April,  1867,  and  the  stock  on  the  10th 
of  March,  1870.  The  trustee  died  in  the  month  of  May, 
1870.  The  bill  in  this  cause  was  tiled  June  7th,  1870.  The 
litigation  has  ma<lc  evident  the  fact,  that  by  reason  of  the 
trustee's  waste  of  the  estate,  William  was  not  entitled  to  the 
securities.  This  litigation,  however,  was  necessary  to  t^stah- 
lish  the  fact.  Under  the  circumstances  he  should  not  Ix? 
required  to  pay  interest  on  the  interest  received  by  h\^ 
One  to  whom  money  is  paid  as  his  due,  and  who  receives  it 
believing  that  it  is  his  due,  is  not  liable  for  interest  iijwd'^ 
before  demand  made  and  refusal  to  pay,  nor  until  he  sh*" 


1  Btew.]  may  TEKM,  1877. 


Q^rord  v.  Birch. 


Iiiivf  rt-uMoii  to  Ite  watisliod  that  hv  ouglit  to  ivpay  it,  ami 
■iliiiU  know  to  whom  ho  uliould  iki_v  it.  Kini/  v.  IXehl,  9 
S.  ^  li.  409,  422.  The  cightli  I'xccption  will  Iw  allowed, 
riic  othiT  cxfeptioiin  will  be  ovt'rnilcd.  There  will  be  no 
« tats  of  the  exfcptioiifl  on  either  «ide. 

The  allowance  reeoiiimentJeiJ  by  the  master  for  eostfl  of 
lit,  foL'.H  ofeouiiwl,  accttuntantrt' semt-eM, and  other  exi^enaee, 

u  reationahle  Hn<l  proper  Bum. 


.James  W.  Gkrakd 

V. 

Samuel  M.  BiitcH. 

1  .  The  limitntion  of  the  curtilage  to  hnlf  on  ncre,  contained  in  the 
*t*^nlh  Bcction  of  the  mechanic'^  lien  low,  applicB  to  thp  case  where 
■">»"e  hn!"  been  no  designation  of  the  curtilage  by  the  owner,  and 
'*<>rc  the  meHnx  of  de.'iignation  by  map  do  not  exixt,  and  the  lien 
^1  munt  is  left  to  designate  the  ciirtihige. 

^.  lu  a  collateral  proceeding,  the  judgment  on  a  mechanic'))  lien 
'■*'itn  is  conclusive  as  to  the  extent  of  the  curtilage. 

Oil  bill   for  relief.      On   finiil   hearinjr  on  pleadinj^  and 

Mr.  J.  C-  Paulisoii,  for  complainant. 

Mr.  H.  J.  Milk,  for  >ranh!tttan  Life  Inaunmce  Company. 

Mr.  T.  M.  Moore  and  Mr.  J.  E.  Stautenbergh,  for  lien 
-lumants. 

The  Cha>xkllor. 

The  bill  is  file<l  for  relief  against  tt  judgment  and  exeeu- 
tioD  upon  a  lien  clmm  in  fovor  of  the  defendants.  Birch  and 
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Bender,  under  which  they  were,  at  the  time  of  the  filing  of 
the  bill,  proceeding  to  sell  certain  land  owned  by  the  com- 
plainant, and  bought  by  him  at  a  sheriff's  sale  under  an 
execution  issued  out  of  this  court  in  a  suit  brought  by  him 
for  foreclosure  of  a  mortgage  thereon. 

Birch  and  Bender  were  not  parties  to  that  suit.    It  was 
begun  on  the  18th  of  February,  1876,  and  they  had  not, 
when  it  was  commenced,  filed  their  claim  of  lien,  though  the 
last  item  in  their  bill  of  particulars  was  dated  NovemWr  22, 
1875.     The  complainant  was,  in  fact,  not  aware  of  the  earf- 
ence  of  their  claim.     The  land  covered  by  his  mortgage  was 
part  of  a  large  lot  on  which  Charles  M.  K.  Paulison  was, 
when  the  mortgage  was  made,  erecting  a  palatial  stone  man- 
sion.    On  one  side  of  the  property  he  had  erected  a  stone 
barn  and  stable,  and  it  wa«  this  part  of  the  premises  wliich 
was  covered  by  the  complainant's  mortgage.     The  bill  prays 
relief  against  Birch  and  Bender,  that  they  may  be  per{)etua]ly 
enjoined  from  selling  that  part  of  the  property.     The  eauj* 
in  this  respect  is  within  the  decision  in  Rayniand  v.  Posf^  10 
C  E.  Gr.  447,  and  Birch  and  Bender  will  be  j)eri)ctually 
enjoined  accordingly. 

The  bill  also  pniys  relief  against  the  otlu?r  persons  who  claim 
to  have  mechanics'  liens  upon  the  property.  As  to  them,  the 
c(miplainant  insists  that  their  claims,  and  the  judgments  and 
executions  thereon,  should  be  modified  as  to  the  curtilage; 
that  the  curtilage  should  be  so  diminished  as  to  exclude  to 
property. 

It  appears  that  all  the  lien  claimants,  in  their  lien  claim?, 
described  as  the  curtilage  a  lot  of  land  known  and  designated 
on  a  mai>  made  by  the  owner  of  the  property,  and  filed  in 
the  clerk's  oiHce  of  the  countv,  as  No.  21.  It  includes  the 
land  coveri'd  by  the  complainant's  mortgage.  The  com- 
plainant, before  judgment  was  entered  in  the  suits  on  the 
lien  claims,  applied  to  the  justice  of  the  supreme  court  by 
whom  the  circuit  court  of  the  countv  was  held,  to  alter  the 
ilescription  of  the  curtilage  as  set  forth  in  the  lien  claim- 
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Hev.y  p.  671,  §  15.     The  justice,  after  hearing  tlie  matter, 
refused  to  make  the  alteration. 

The  judgment  in  these  cases,  therefore,  is  specially  for  the 

debt  and  costs  to  be  made  of  the  building  and  land  described 

in  the  declaration.     That  judgment  is  conclusive  as  against 

tlie  complainant.     Jacobus  v.  Mutual  Ben.  Life  Ins,  Co.,  12 

C  E.  Gr.  604.     But,  apart  from  that  consideration,  the  cur- 

tilage  ought  not  to  be  diminished.     The  description,  indeed, 

includes  a  small  strip  of  land  belon^ng  to  Annie  P.  Brown, 

xxiid  which  ought  not  to  have  been  embraced  therein,  that 

t^trip  ha\dng  been  conveyed  to  her  by  Mr.  and  Mrs.  Paulison, 

X  n  1865,  by  deed  recorded  in  that  year ;  but  the  bill  makes 

x-io  complaint  on  that  score. 

The  lot  designated  on  the  map  as  No.  21  is  of  a  proper 
€^ize  for  so  large  a  dwelling-house.     Tlie  intention  of  the 
owner  to  appropriate  the  whole  of 'it  not  occupied  by  the 
Ijuildings  as  grounds,  is  manifest.     It  lies  between  Paulison 
^ivenue  and  Gregory  avenue.    The  house  fronts  on  the  latter. 
TTie  dimensions  of  the  lot  are  about  five  hundred  feet  on 
•each  avenue,  and  the  depth  about  four  hundred  and  fifty  feet. 
The  main  part  of  the  house  is  eighty-two  feet  long  and  fifty 
feet  deep.      On  the  avenues  there  are  fences.     Along  the 
whole  front  on  Gregory  avenue  there  is  an  iron  fence  wdth 
posts  on  which  is  the  owner's  monogram.      The  stone  bam 
and  stable  on  the  land  which  was  covered  by  the  complain- 
ant's mortgage,  was  built  as  an  appurtenance  to  the  house, 
and  was  designed  to  be  of  an  appropriate  character.      The 
material  is  the  same  in  both.     One  of  them  is  of  Gothic  and 
the  other  of  Moorish  style  of  architecture.     There  are  exten- 
sive and  costly  green-houses  upon  the  lot,  which  were  also 
erected  as .  appurtenances  to  the  house.     The  lot  is  laid  out 
xWith  roads,  and  there  is  every  indication  that  the  owner 
intended  that  the  whole  of  lot  No.  21,  except  that  part  which 
had  been  conveyed  to  Mrs.  Bro\\Ti,  should  be  grounds  for 
his  magnificent  mansion. 

The  complainant  insists  that  the  mechanic's  lien  act  [Rev. 
p.  671,  §  16,)  forbids  that  a  curtilage  of  more  than  half  an 
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acre  shall  ho  in  any  cane  at^signed  to  a  building.  Tlie  linuta- 
tion  referred  to  applies  only  to  the  ease  where  there  has  been 
no  description  of  the  curtilage  by  the  owner,  and  where 
means  of  designation  by  map  do  not  exist.  In  such  case 
lien  claimant  is  to  designate  the  curtilage,  and  the  limitation 
applies. 

On  the  hearing,  the  complainant  asked  for  relief  aluo 
against  the  Manhattan  Life  Insurance  Company,  on  fte 
ground  that  their  mortgage  is  subsequent  to  his,  and  ought, 
therefore,  first  to  bear  the  burden  of  the  lien  claims.  It  b 
enough  to  say  on  that  head  that  his  bill  prays  no  relief  agaiMt 
that  company,  but  it  may  be  added  that  the  ciu1ilag« 
obviously  cannot  be  divided  without  prejudice  to  the  prop- 
erty, and  therefore  the  relief  could  not  be  granted. 

The  complainant  is  entitled  to  a  perpetual  injuncdoo 
against  Birch  and  Bender,  restraining  them  fix)m  selling  to 
property  under  execution  on  their  judgment  on  their  lien 
claim. 


Anthony   Shroser 

r. 

Wesley  Isaacs. 

Wliero  land  is  by  one  deed  conveyed  to  two  or  more  persons  who 
contribute  to  the  purchase  money  in  unequal  amounts,  their  shares m 
the  property  will,  in  the  aV)sence  of  an  agreement  to  the  contrarT,W 
in  proportion  to  their  respective  contributions. 


Bill  for  relief.     On  final  hearing  on  pleadings  and  proo& 
Mr.  G.  S,  Qmnoii,  for  complainant. 


Mr,  P.  S.  Si*ovel^  for  defendant. 
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The  Chancellor. 

The  complainant  and  defendant  are  Germans,  who  immi- 
grated together  to  this  country  in  1854.     The  former  is  now 
^xbout  fifty-one  years  of  age,  and  the  latter  about  fifty-five. 
^Vhen  they  came  to  the  United  States,  they  w^ere  both  single. 
Subsequently  the  defendant  married,  and  his  wife  dying,  he 
xxiarried  his  present  w^ife.     He  has  a  family  of  children.    The 
-oomplainant  has  never  married.  They  were  farm  laborers,  and 
xvere  both  industrious.  They  have  lived  in  this  state  ever  since 
^hey  came  to  this  country.   In  March,  1869,  the  complainant, 
"who  had,  as  the  result  of  his  industry  and  frugality,  the  sum 
<:>f  $1,200,  or  thereabout,  purchased  from  Timothy  Keef,  a 
dwelling-house  and  about  thirteen  acres  of  land,  in  Burling- 
"ton  county,  at  the  price  of  $2,100,  of  which  $1,200  were  to 
be  paid  in  cash,  at  or  before  the  delivery  of  the  deed,  and 
Xhe  rest  was  to  be  secured  by  mortgage  on  the  premises. 
With  a  view  of  availing  himself  of  the  greater  experience  of 
the  defendant,  and  in  view  also  of  the  close  intimacy  which 
had  existed  between  them  from  the  time  of  their  immigra- 
tion to  this  country,  and  which  still  existed,  he  proposed,  as 
he  alleges  in  his  bill,  to  secure  to  himself  the  comforts  of  a 
home  upon  the  property,  by  joining  the  defendant  with 
him  in  the  conveyance  from  Keef.     lie  says  it  was  accord- 
ingly agreed  between  him  and  the  defendant,  that  the  latter 
would  furnish   him   with   his   "  Sunday  and  idle  board," 
would  wash  and  mend  his  clothes,  and  take  care  of  him  in 
the  event  of  his  becoming  sick  or  disabled,  and  permit  him 
to  have  a  room  in  the  house  for  his  life,  and  that  in  con- 
sideration thereof  he,  the  complainant,  would  cause  the 
conveyance  of  the  property  to  be  made  to  both  of  them 
together,  and  the  defendant  might,  with  his  family,  occupy 
and  have  the  use  of  the  premises. 

The  complainant  states  in  his  bill  that  the  conveyance 
was  accordingly  made  to  him  and  the  defendant  together, 
although  he  paid  the  whole  of  the  $1,200  which  were  to  be 
paid  on  account  of  the  purchase  money,  on  the  making  of 
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the  conveyance.  On  the  delivery  of  the  deed,  a  mortgage 
was  given  for  $900  of  the  purchase  money.  It  was  executed 
by  the  complainant  and  defendant,  and  the  wife  of  the  latter. 
The  bond,  the  payment  of  which  it  was  made  to  secure,  was 
signed  by  the  complainant  and  defendant.  Soon  after  the 
deed  was  delivered,  the  defendant  entered  upon  the  occupa- 
tion of  the  property,  and  he  has  resided  there  with  Im 
family  ever  since. 

The  complainant,  from  the  time  when  the  defendant 
entered  into  possession,  up  to  November,  1871,  had  a  room 
in  the  house,  and  was  boarded  there  by  the  defendant 
according  to  the  agreement.  His  clothes  were  also  washed 
and  mended  by  the  defendant's  wife  during  that  time,  and 
although  he  paid  her  for  these  services,  he  appears  to  have 
done  so  voluntarily.  In  the  month  just  mentioned,  a  quarrd 
took  place  between  the  complainant  and  the  defendant  and 
his  wife,  which  resulted  in  a  violent  attack  by  the  wife  upon 
the  complainant,  in  which  she,  with  her  husband's  assist- 
ance, beat  him.  Since  that  time  the  complainant  has  had 
none  of  the  advantages  stipulated  for  in  the  agreement,  but 
the  defendant  has  had  the  sole  and  exclusive  use  and  enjoy- 
ment of  the  property.  It  appears  that,  from  time  to  time 
before  the  occurrence  last  mentioned,  the  complainant  gave 
to  the  defendant  money  for  permanent  improvements  which 
were  made  on  the  property,  and  that  he  paid  the  interest  on 
the  mortgage  for  the  years  1870  and  1871,  and  in  the  former 
year  he  paid  §400  on  account  of  the  principal. 

The  defendant  alleges  that  the  property  was  purchased 
by  him  and  the  complainant  in  partnership;  that  the  latter 
did  not  in  fact  pay  all  of  the  consideration  money  which 
has  been  paid,  but  that  the  defendant  paid  $50  of  the  ?1,200. 
Ife  further  alleges,  in  his  answer,  that  in  consideration  of 
the  agreement  above  stated,  it  was  agreed  that  he  was  to  be 
the  owner  of  half  of  the  property.  Of  that  agreement,  how- 
ever, there  never  was  any  written  evidence. 

A  rarc't'ul  examination  of  the  tostimonv  convinces  me  that 
the  deiendant's  statement,  that  he  paid  $50  on  account  ot 
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the  purchase  money,  is  not  true.     In  his  testimony  he  gives 

this  account  of  the  transaction  :  "  I  was  intimately  acquainted 

with  Anthony  Shroser.     He  came  to  me  and  told  me  there 

was  a  place  for  sale,  and  wanted  me  to  huy  it  in  partnersliip 

with  him ;  it  was  the  place  of  Timothy  Keef  that  was  for  sale 

and  which  he  proposed  to  me  to  buy;  Shroser  said,  come, 

Jet  us  go  and  look  at  the  place;  then  we  went  together  and 

looked  at  it,  and  asked  Timothy  Keef  how  much  he  wanted 

^V>r  the  place;    he  asked  $2,100  for  the  place,  he  said;   I 

*iacle  reply  it  was  too  nmch ;  it  was  too  high,  and  I  objected 

^>  bu^-ing  on  account  of  the  price  being  too  high.     Anthony 

>Iir<jser  said  we  could  not  buy  anything  less  on  a<?count  of 

^n<l  being  high;  I  said,  we  will  go  home  and  leave  buy- 

^^g"  the  place  for  a  while;  after  a  week,  Shroser  came  again 

>  iiie  and  says,  we  will  buy  the  place  for  we  can't  get  any- 

liiiig  lower;  I  said  to  Shroser,  I  have  not  a  great  deal  of 

^lOTiey  at  the  present  time ;  Shroser  made  answer  to  me  and 

^id,  pay  what  I  ask  of  you  and  what  you  can  ;  I  paid  $50 

^'lii.»n  the  deed  was  made  out ;  that  was  all  Shroser  asked 

^"^o  to  pay  at  that  time;  nothing  was  said  to  me  by  Shroser 

^^>out  my  not  being  able  to  pay  more ;  I  was  not  able  to  pay 

i^iiy  other  money  at  that  time,  and  Shroser  did  not  ask  me 

to  pay  more ;  no  arrangements  were  made  between  us  that 

T^  was  to  pay  any  more ;  If  Shroser  had  asked  me  for  any 

niore  money,  and  I  had  had  it,  I  would  have  paid  more ;  he 

never  asked  me  to  pay  any  more  on  account  of  the  property ; 

te  was  to  have  his  home  with  me  on  the  place  purchased, 

and  was  also  to  have  his  idle  board  with  me ;  he  was  further 

to  have  his  washing  and  mending  done  at  my  house,  the  same 

^  niyself."     In  his  testimony  he  does  not  say,  as  he  does  in 

J^is  answer,  that  in  consideration  of  the  agreement  he  was  to 

be  regarded  as  owner  of  half  of  the  property.     He  says  that 

Shroser  told  him  he  must  furnish  $50,  because  he,  Shroser, 

'a<?ked  that  sum  to  make  u})  the  amount  of  purchase  money 

^nieh  was  to  be  paid,  and  that  he  did  so,  and  that  thereupon 

Shroser  said,  "  Let  us  go  with  the  money  and  pay  it  and  get 

*"®  deed  made  to  us  both  together."     He  says,  too,  tliat  t\i^ 
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comiilainant  had  prenoiisly  i)r()[)08e(l  to  take  the  deediiithe 
name  of  the  defendant  alone,  saying  it  was  not  neeessaryto 
])ut  his  own  name  in  it ;  but  that  he,  himself,  objected  on 
the  ground,  as  he  says,  that  the  complainant,  in  i^aseofthe 
defendant's  death,  would  have  no  benefit  of  the  projiertT. 
His  wife  testifies  in  reference  to  the  alleged  pavmentof 
the  ?50,  and  aj^pears  to  contradict  her  husband  as  to  hi 
inability  to  pay  more.     Having  said  that  the  $50  were  h« 
own  monev,  she  savR  that  she  "rot  the  monev  from  herhw- 
band's  money,  which,  by  his  direction,  had  been  sent  to  him 
from  Germany;  that  Ignatz  Choler  paid  it  ($235)  to  Wffl, 
about  the  time  her  husband  bought  the  place,  and  that  abort 
that  time  her  husband  went  down  and  got  it.     This  is  a  dit 
ferent  statement  from  that  which  is  made  by  her  hiwkDd, 
for  he  says  that  he  had  no  more  than  $50.     Her  son,  Fred- 
erick Sheir,  who  professes  to  have  been  present  on  theocct* 
sion  of  the  contribution  of  the  monev,  savs  that  she  hrou)'hl 
out  some  monev  from  the  other  room  into  the  one  in  which 
h(^  was,  and  handed  it  to  Shroser;  that  Shroser  and  IswcJ 
sat  by  the  table  and  counted  it  over  together;  that  she  said, 
here  is  vour  monev,  when  she  handed  it  to  Shroser;  thatshe 
iTot  some  monev  after  that;  he  does  not  know  how  much; 
that  she  went  into  tlie  same  ro<un  to  get  the  second  lot  of  5 
money,  and  brought  it  out ;  that  she  said,  this  second  lot  ii 
our  money;  this  is  all  we  have  got;  that  the  second  lot  "f 
money  was  put  with  the  first  lot,  into  one  po(*ket^book ;  that 
Mr.  Isaacs  wanted  to  <rive  the  monev  to  Shroser,  and  the 
latter  told  him  to  keei)  it,  and  he  kept  it,  and  they  left  the 
house  together.     Why,  if  her  husband's  statement  1k»  l•o^ 
re<*t,  that  the  ^50  were  contributed  at  the  request  of  Shn^'r, 
she  should  have  informed  the  latter  that  the  $50  were  the 
money  of  her  and  her  husband,  is  not  manifest,  for,  according 
to  his  statement,  it  was  contributed  as  his  monev,  at  the 
request  of  Shroser.     The  complainant  expressly  swears  that 
he  furnished  all  of  the  ^1,200,  himself,  and  I  find  in  this 
case  nnich  which  leads  me  to  give  credit  to  him,  rather  than 
to  the  defendant  and  his  witnesses. 
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But  if  it  were  conceded  that  the  defendant  did  contribute 
tie  $50,  that  would  not,  of  itself,  even  in  connection  with 
tLe  fact  that  the  title  was  taken  in  the  name  of  him  and  the 
oomplainant  together,  lead  unavoidably  to  the   conclusion 
Irliat  he  is  entitled  to  half  of  the  property.     He  himself  says, 
i  11  his  answer  and  in  his  testimony,  that  the  property  was 
I'jurchased  in  partnership.     He  says,  in  his  testimony,  that 
fce  did  not  pay  more  towards  the  purchase  money  because 
lie  was  not  asked  to  do  so,  and  he  adds  that  if  he  had  been 
disked  to  do  so  he  could  not  have  done  it,  but  that  if  Shroser 
liad  asked  him  to  contribute  more,  and  he  had  been  able  to 
<3o  so,  he  would  have  done  it.     His  step-son,  Frederick  Sheir, 
on  this  point  says,  that  he  was  present  at  the  conversation 
l)etween  the  complainant  and  defendant  in  regard  to  pur- 
e-basing the  property.     He  says :  "  I  heard  Anthony  Shroser 
8ay  to  Wesley  Isaacs,  come,  let  us  buy  the  place  together. 
Mr.  Isaacs  rei)lied,  the  place  is  not  enough  for  both  of  us  to 
live  on ;  I  have  not  got  so  much  money  as  you  have.     Shro- 
ser answered,  I  want  my  home  with  you ;  you  go  on  the  place 
and  I  want  to  stay  with  you.     Isaacs  said,  I  cannot  pay  much 
on  the  place ;  I  cannot  live  in  the  house ;  I  shall  have  to  fix 
up  the  house  and  fences.     Anthony  Shroser  said  to  Isaacs, 
you  are  afraid  to  buy  the  place  because  you  are  not  fit  as  a 
fiarmer.     Isaacs  said  he  was  afraid  the  place  was  a  couple  of 
hundred  dollars  too  dear ;  you  can  buy  a  house  for  yourself 
and  sell  it  again  when  you  don't  want  it.     Mr.  Isaacs  tried 
to  persuade  him  not  to  buy  it."     If  the  purchase  was  in 
partnership,  the  interests  of  the  parties  in  the  property  would 
be  according  to  the  money  paid  by  them  respectively. 

Tlie  defendant  claims  to  have  paid  only  ?50  out  of  the 
$1,200.     It  is  proved  that  the  complainant  paid  $400  of  the 
principal  of  the  mortgage,  and  that  he  paid  all  the  interest 
oil  the  mortgage  up  to  the  time  when  he  was  compelled  to 
leave  the  property,  although  the  defendant  was  bound  with 
^Qi  in  the  bond,  and  with  his  wife  had  joined  in  the  mort- 
gage.   Besides,  in  1870  he  paid  the  defendant  $100,  and  in 
^®7l,  $187,  to  be  applied  to  improvements  upou  thepToij^Ttj^ 
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and  the  money  appears  to  have  been  applied  accordingly. 
The  claim  that  the  defendant  was  to  be  equal  owner  of  the 
property  with  the  complainant,  notwithstanding  the  disparity 
in  their  payments,  rests  wholly  on  the  answer  of  the  defend- 
ant.    He  does  not  so  state  in  his  testimony,  and  the  only 
witness  whom  he  adduces  on  that  point,  his  step-son,  Sheir, 
does  not  support  his  answer  in  this  respect,  but  contraficlB 
it.     He  says  that  what  w^as  said  by  the  complainant  in  urging 
the  defendant  to  join  with  him  in  the  purchase  was,  "I  want 
to  make  my  home  wHth  you ;  you  go  on  the  place  and  I  want 
to  stay  with  you."     The  defendant's  w^ife  does  not  testify  on 
the   subject  at  all.      To   deprive  the   complainant  of  the 
benefit  of  any  part  of  his  payments   upon  the  property, 
under  the  circumstnnees,  the  proof  of  gift  should  be  clear 
and  cogent.     The  agreement  for  furnishing  the  complainant 
his  Sunday  and  "  idle  "  board,  and  a  home  in  case  of  his 
sickness  or  disability,  appears  to  have  been  the  consideration 
for  the  use  of  the  property  by  the  defendant  for  the  benefit 
of  himself  and  his  family.     The  evidence  given  by  the  aoior 
plainant  and  John  George  Harker,  an  entirely  disinterested 
witness,  not  connected  with  either  party,  as  to  the  \nolent 
treatment  of  the  complainant  by  the  defendant  and  his  ^vife, 
is  not  overcome  by  the  testimonv  of  the  defendant  and  to 
wife  and  children.     The  attempt  to  prove  acts  of  indecency 
on  the  part  of  the  complainant,  and  the  unsupported  and 
apparently  wholly   gratuitous   imputation   of  criminal  <li»- 
honesty  made  against  the  complainant  by  the  defendant,  are 
evidently  afteithoughts,  and  cast  discredit  on  the  testimony 
of  the  latter. 

Thirt  case  resembles  in  its  facts  that  of  Hcyde  v.  Ehlers.i 
Stock.  283.  There  land  was  bou£:ht  with  the  money  of  Mrs. 
Heyde.  The  title  was  taken  in  the  names  of  Mr.  HeV"^ 
and  Ehlers,  the  name  of  the  latter  being  inserted  in  the  dtiJ 
with  the  view,  as  it  appeared,  to  protecting  in  that  way  tk 
rights  of  Mrs.  Heyde  in  the  property.  A  mortgage  for  part 
of  the  purchase  money  was  made  by  Mr.  Hevde  and  Ebl»?rs. 
The  latter  had  advanced  money  in  coimection  witli  the  pn^l** 
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L^rtv.  He  denied  in  his  answer  the  existence  of  a  trust,  and 
illeged  that  the  property  was  purchased  by  liim  and  Mr. 
Ileyde ;  that  lie  contributed  $700  of  liis  own  money  towards 
tlie  payment  of  the  purchase  money,  and  tliat  he  wa«  the 
owner  in  fee  of  an  undiWded  half  of  the  property.  There 
was  no  written  e\ddence  of  the  alleged  trust.  The  court 
decreed  that  there  was  a  resulting  trust  in  favor  of  Mrs. 
Heyde,  and  that  Ehlers  should  convey  to  her  accordingly, 
and  that  she  should  pay  to  him  thereupon  the  money  which 
he  had  paid  in  connecticm  with  the  property. 

The  complainant  in  this  case  is  entitled  to  a  decree  that 
the  legid  interest  of  the  defendant  in  the  property  is  held  in 
trust  for  the  complainant,  and  that  the  defendant  release  to 
him  accordingly,  on  terms  of  payment  by  him  to  the  defend- 
ant of  all  money  paid  by  the  latter  for  imj)rovement8  upon 
the  property  and  taxes  paid  up  to  1871.  Since  that  time  the 
defendant  has  had  the  exclusive  use  of  the  property,  and,  under 
the  circumstances,  ought  not  to  have  an  allowance  for  taxes 
or  interest  paid  by  him  since  then.  I  will  not,  however, 
hold  him  to  account  for  the  use  of  the  property.  There  will 
be  an  account  and  a  reference  accordingly. 


John  C.  Johnston 

i\ 

William  II.  Morrow,  administrator,  &c. 

Medical  services  rendered  to  the  family  of  an  intestate  after  his 
ieath,  upon  the  promise  of  the  administrator,  do  not  constitute  a 
Lien  upon  the  assets  of  the  estate  in  the  hands  of  an  administrator 


Bill  for  relief.     On  general  demurrer. 
Mr.  W.  H.  Morrow^  in  pro,  pers. 
JUr.  J.  G,  SUpmariy  for  complainant. 


\ 
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Harris  v.  Tichenor. 

The  Chancellor. 

This  bill  is  filed  to  obtain  a  decree  of  this  court  declaring,  -»? 
a  debt  contracted  by  the  administrators  of  an  estate  with  th 
complainant,  for  medical  services  rendered  by  him  to  men 
bers  of  the  family  of  their  intestate,  after  the  intestate'  "^  ^'i 
death,  a  lien  upon  the  assets  of  the  estate  in  the  hands  oc=>  o 
the  administrator  de  bonis  iioUj  and  directing  him  to  pay  i^  i 
accordingly.     It  contains  the  general  prayer  for  relief.    X 


ground  for  equitable  relief  appears.     The  case  presented  ■  i- 

simply  that  a  creditor  who,  having  given   credit  to  a^^  ac 
administrator  on  the  strength  of  supposed  ability  of  tltf^^he 
latter  to  bind  the  estate  in  his  hands  by  his  promise  to  pi^    in 
finds  himself  unable  to  enforce  the  obligation  as  against  t.^- — he 
assets  in  the  hands  of  the  successor  of  such  administrati^Bor 
in  the  trust. 

The  demurrer  will  be  allowed,  and  the  bill  dismiss^E^o^ 
with  costs. 


Elias  T.  Harris,  Jr. 

V, 

Sarah  L.  Tichenor. 


Under  the  following  bequest :  "  I  give  and  bequeath  to  the  children  of 
M.  A.  Morris,  *  *  *  the  interest,  &c.,  *  *  during  their  lives  and  the  life  of 
the  survivor  of  them  ;  after  their  death  said  stock  to  be  equally  divided 
between  the  children  of  M.  A.  Marsh ; "  and  again,  "  in  case  of  the 
death  of  any  of  the  children  of  the  said  M.  A.  Marsh  or  M.  A.  Morris 
btfore  coming  into  possession  of  any  of  the  legacies  herein  bequeathed  to 
them,  my  will  is  that  the  share  of  such  deceased  should  go  to  his  or 
her  issue,  if  any ;  if  none,  then  such  share  is  to  be  equaUy  divided 
among  the  survivors,"  M.  A.  Marsh  had  two  children,  H.  and  T.      H.  ] 

died,  leaving  one  child.  Held,  that  H.  and  T.  took  as  a  olass,  and 
having  come  into  possession  of  the  legacies  before  the  death  of  H.,  T. 
was  entitled  to  the  whole  by  survivorship. 


Bill  for  relief.     On  bill  and  answer. 


X   Stew.]  MAY  TERM,  1877.  329 


Harris  v.  Tichenor. 


Mr.  Vaily  for  complainant. 
Mr.  Durand^  for  defendant. 

The  Chancellor. 

Thomas  Marsh,  deceased,  by  the  third  section  of  his  will, 
"vrhich  was  proved  in  1856,  bequeathed  as  follows : 

'*  I  give  and  bequeath  to  the  children  of  Mary  Ann  Morris,  formerly 
"^ife  of  Manjh  Morris,  and  daughter  of  Mary  Ann  and  Jacob  Marsh, 
the  interest  on  my  stock  in  the  Kahway  Bank,  said  interest  to  be  paid 
iipon  the  receipt  of  their  guardian  only,  until  the  youngest  shall  attain 
the  age  of  twenty-one,  and  afterwards  to  them  only,  and  upon  their 
own  receipts  during  their  lives  and  the  life  of  the  survivor  of  them. 
After  their  death,  said  stock  to  be  equally  divided  between  the  chil- 
dren of  Mary  Ann  Marsh,  widow  of  Jacob  Marsh,  as  aforesaid." 

By  the  sixth  section  he  declared  as  follows : 

'^  And  in  case  of  the  death  of  any  of  the  children  of  the  said  Mary 
Ann  Marsh  and  Mary  Ann  Morris,  before  coming  into  possession  of 
any  of  the  legacies  herein  bequeathed  to  them,  my  will  is  that  the 
share  of  such  deceased  should  go  to  his  or  her  issue,  if  any  ;  if  none, 
then  such  share  is  to  be  equally  divided  among  the  survivors." 

Mrs.  Marsh  had  two  children,  Mrs.  Harris,  and  the  defend- 
ant, Mrs.  Tichenor.  Mrs.  Harris  died  in  1870,  leaving  one 
child,  the  complainant.  The  question  is,  whether  the  com- 
plainant is  entitled  to  a  share  of  the  dividends  upon  the 
bank  stock  mentioned  in  the  third  section  of  the  will,  or 
whether  the  defendant  is  entitled  to  all  of  them  as  survivor. 
The  testator  indeed  did  not  intend  that  the  survivor  of  the 
children  of  Mary  Ann  Morris  should  receive  the  whole  of  the 
dividends  in  every  event.  He  provided  against  it  in  the 
sixth  section,  in  the  event  of  the  death  of  one  of  the  legatees 
leaving  issue, "  before  coming  into  possession  "  of  her  legacy. 
In  that  event  the  issue  was  to  take  her  share,  but  otherwise 
it  was  to  go  to  the  survivor. 

The  gift  was  to  a  class,  to  the  children  of  Mary  Ann  Mor- 
ris.   Payment  was,  in  the  language  of  the  will,  to  be  made 
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In  the  matter  of  the  alleged  lunacy  of  Cornelius  L.  Gono?er. 


to  their  guardian  only,  until  the  youngest  should  attain  to 
the  age  of  twenty-one  years,  and  afterwards  to  the  children 
only,  and  upon  their  own  receipts,  during  their  lives  and  the 
life  of  the  survivor  of  them. 

The  right  of  survivorship  flowed  from  the  gift  to  the 
children  as  a  class.  It  appears  from  the  express  provisioM 
of  the  hequest,  that  it  was  the  intention  of  the  testator  that 
the  right  of  survivorship  should  exist,  except  in  the  event 
that  the  legatees  should  die  leaving  issue  before  the  vesting 
of  the  legacy,  in  which  case  the  issue  was  to  be  substituted. 

The  children  of  Mary  Ann  Morris  both  came  into  posses- 
sion of  the  legacies.  The  legacies  therefore  vested  in  them 
as  a  class,  and  the  right  of  survivorship  followed.  The  bill 
will  be  dismissed,  with  costs. 


In  the  matter  of  the  alleged  lunacy  of  Cornelius  L.  Cok- 

OVER,  of  the  county  of  Monmouth. 

In  an  inquisitiou  of  lunacy  the  jury  should  find  whether  the  party 
is  of  ujisound  mind  or  not,  although  they  may  not  find  that  he  l«  * 
lunatic  in  the  popular  sense  of  the  word. 


Mr,  i?.  Alkn^  Jr.,  for  petitioner. 

The  Chancellor. 

A  conimisnion,  in  the  nature  of  a  writ  de  bmatico  inqmendo, 
was  issued  to  inquire  as  to  the  lunacy  of  Cornelius  L.  Con- 
over,  of  the  county  of  Monmouth.  The  return  is  that  at  the 
time  of  taking  the  inquisition,  he  was  not  a  lunatic.  Motion 
is  now  made,  in  behalf  of  Lucy  Conover,  who  petitioned  for 
the  commission,  for  an  order  requiring  him  to  show  cau.^ 
why  the  in(|uisition  should  not  be  set  a^ide.  The  return 
contains  evidence  that  the  jury  were  not  apprised  of  the  fuD 
extent  of  their  duty  in  the  premises.     They  appear  to  hart 
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apposed  the  question  before  them  was,  merely,  whether 
>onover  was  a  hmatic  in  the  popular  sense  of  the  term,  and 
laving  found  that  he  was  not  so,  they  considered  their  duty 
n  the  premises  at  an  end.  This  was  an  error.  If  Conover 
vas  of  unsound  mind,  so  that  he  was  not  fit  for  the  govcrn- 
nent  of  himself  and  his  property,  the  jury  should  have  so 
bund.  "  The  proper  return,"  says  Shelford,  "  to  a  commis- 
sion of  idiocy  or  lunacy,  where  the  party  is  not  found  an 
idiot  or  lunatic,  but  is  considered  by  the  jury  as  an  object 
fit  to  be  under  the  superintendence  of  the  court  of  chancery, 
18  that  the  party  is  of  unsound  mind,  so  that  he  is  not  suflS- 
cient  for  the  government  of  himself,  his  lands  and  tene- 
ments." Shelford  on  Lunatics^  pp.  108,  109.  The  words  "but 
►f  sound  mind  and  doth  not  enjoy  lucid  intervals,  so  that 
Q  is  not  capable  of  the  government  of  himself,  his  mes- 
^lages,  lands,  tenements,  goods  and  chattels,"  have  been 
rased  from  the  inquisition  in  this  case,  probably  because 
~ie  jury  were  not  willing  to  find  that  Conover  was  mentally 
apable  of  governing  himself  and  his  estate.  But,  however 
nat  may  be,  the  jury  did  not  discharge  their  full  duty  in 
eturning  that  they  found  him  not  to  be  a  lunatic, 

I  shall  therefore  make  an  order  upon  Conover  to  show 
ause  why  the  return  should  not  be  quashed  and  a  new 
ommission  ordered,  A  copy  of  the  inquisition,  and  of  this 
petition  to  set  aside  the  return,  will  be  served  with  the 
»rder,  and  he  must  appear  before  me  for  examination. 


[n  the  matter  of  the  alleged  lunacy  of  John  Lawrence,  of 

the  county  of  Essex. 

1.  In  proceedings  in  lunacy,  where  the  verdict  is  against  the  weight 
of  the  evidence,  the  court  will  either  set  aside  the  verdict  and  order  a 
new  commission,  or  will  take  measures  to  protect  the  imhecile. 

2.  After  consideration  of  the  evidence,  and  a  personal  examination 
^  )h»  alleged  lunatic  in  this  case,  the  chancellor  set  aside  the  verdict, 
slA-dtdered  a  new  commission. 
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In  the  matter  of  the  alleged  lunacy  of  John  Lawrence. 

Motion  to  set  aside  inquisition  of  lunacy. 

Mr.  i?.  D,  Salmon,  for  the  motion. 
Mr,  B.  S.  Morehousej  contra. 

The  Chancellor. 

A  commission  in  the  nature  of  a  writ  de  lunatico  inquire) 
was  issued  to  inquire  as  to  the  lunacy  of  John  Lawren 
The  inquisition  returns  that  he  is  not  a  lunatic,  and  is  ca; 
ble  of  the  government  of  himself  and  his  property.  Moti 
is  made  to  set  it  aside  on  the  ground  that  the  return  is  agai 
the  weight  of  the  evidence.  The  evidence  taken  befi 
the  jury  is  before  me.  An  examination  of  it  satisfies  : 
that  there  is  at  least  very  grave  doubt  of  the  correctness 
the  results  at  which  the  jury  arrived.  Lawrence  is  a  m 
of  eighty-three  or  eighty-four  years  of  age.  The  evider 
shows  such  a  failure  of  memory  on  his  part,  as  almost 
preclude  the  idea  of  his  possessing  sufiicient  mental  abil 
to  transact  any  business.  Though  he  has  a  consideral 
sum  of  money  on  deposit  in  Newark,  in  a  savings  bat 
where  he  himself  placed  it,  he  seems  to  have  forgotten  t 
fact.  He  had  executed  a  power  of  attorney  but  a  short  tii 
before  the  inquest.  He  appears  to  have  wholly  forgott 
the  transaction.  He  had  also  recently  executed  other  i 
portant  papers  in  regard  to  his  property,  but  apparently  h 
no  recollection  of  doing  so.  He  seems  to  have  been  unal 
to  comprehend  the  nature  of  the  proceeding  in  luna 
against  him.  In  such  proceedings  as  this  the  court  w 
where  the  verdict  is  against  the  evidence,  set  it  aside,  a 
either  order  a  new  commission  or  take  such  action  as  m 
be  necessary  to  protect  the  imbecile.  JRidgeicay  v.  Tkiricin 
Ves.  65;  Collinson  on  Idiots,  155.  Mr.  Lawrence  has  attend 
before  me  in  pursuance  of  my  direction,  and  my  exai 
nation  of  him  confirms  the  conclusion  which  I  had  reacli 
from  the  consideration  of  the  testimony.  The  inqubiti 
will  be  set  aside,  and  a  new  commission  ordered. 


1    Stew.]  MAY  TERM,  1877.  333 


Conover  v.  Walling. 


Garret  B.  Conover 

r. 

John  L.  Walling  and  others. 

X  .    A  purchaser  of  part  of  the  real  estate  covered  by  a  judgment, 
not  be  an  appraiser  of  defendant's  personal  property  upon  a  levy 
.«r  the  same  judgment,  although  the  judgment  creditor  does  not 
^^  ^<jt. 

2.  In  an  ii\j  unction  bill  under  a  general  prayer  for  relief,  an  account 
be  ordered ;  but  where  it  does  not  appear  that  an  account  has 
been  denied,  or  even  demanded,  the  complainant  must  pay  the 


X3ill  for  relief.     On  final  hearing  on  pleadings  and  proofs. 
Jlr.  6r.  C  BeekmaUj  for  complainant. 
JUr,  W.  H.  Vredenburghj  for  defendants. 

The  Chancellor. 

The    complainant,  by  his   bill,   seeks   relief   especially 

^S^iHst  the  defendant,  John  W.  Herbert,  in  respect  of  a 

J^^dgment  held  by  the  latter  by  assignment,  and  which  was 

^^  covered  by  Charles  B.  Hulitt  against  the  defendant,  Wall- 

^^^Sy  *^d  by  Hulitt  assigned  to  Elihu  B.  Bedle,  by  whom  it 

^'■^as  assigned  to  Henry  J.  Mount,  who  assigned  it  to  Her- 

t>^rt.    Under  an  execution  issued  upon  it,  a  levy  was  made 

^^3  the  real  and  personal  estate  of  the  defendant,  Walling. 

-Afterwards  the  latter  sold  a  part  of  the  real  property,  which 

^^^  subject  to  the  lien  of  the  judgment,  to  the  complainant. 

-*^^^t  part  was  subject,  with  other  real  estate  belonging  to 

^^alling,  to  three  mortgages,  called  in  the  testimony  the 

""^^rtin  mortgage,  the  Boyd  mortgage,  and  the  Herbert 

Mortgage ;  the  last-mentioned  mortgage  being  held  by  the 

^fendant,  John  W.  Herbert.    When  Walling  conveyed  to 
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the  complainant,  a  release  of  the  property  so  conveyed  from 
that  mortgage  was  obtained  from  Herbert.  There  can  be 
no  doubt  that  it  was  obtained  on  the  agreement  made  with 
Herbert  by  the  complainant  and  "VValling,  or  one  of  them, 
that  all  arrears  of  interest  on  that  mortgage  should  be  pjud 
at  once. 

The  release  states  that  the  considenition  thereof  was  the 
payment  by  Walling  of  all  the  interest  due  on  the  mortgage. 
The  interest,  however,  was  not  in  fact  paid,  and  (to  say 
nothing  of  the  additional  consideration  of  payment  of  tk 
Martin  mortgage  in  full,  and  all  interest  due  and  unjMdd 
and  part  of  the  principal  of  the  Boyd  mortgage,  both  of 
which  mortgages  were  prior  to  the  Herbert  mortgage,  which 
Herbert  insists  was  promised  as  an  inducement  to  him  to 
execute  the  release,  and  which  was  only  partly  performed,) 
the  consideration  for  the  release  expressed  therein  was  never 
paid.     Under  proceedings  in  foreclosure  on  the  Boyd  mort- 
gage, the  property  covered  by  the  mortgages,  excepting  ao 
much  as  had  been  conveyed  to  the  complainant,  was  decreed 
to  be  sold  to  pay  off  those  mortgages  and  the  judgment 
above  mentioned,  and,  if  necessary  for  the  purpose,  the  land 
conveyed  to  the  complainant  was  to  be  sold  to  pay  any  defi- 
ciency in  the  proceeds  of  the  rest  of  the  property  to  pay  the 
Boyd  and  Martin  mortgages  or  the  judgment,  after  applica- 
tion of  the  proceeds  of  the  sale  of  the  unreleased  portion  to 
the  payment  of  those  encumbrances  in  their  due  order  of 
priority. 

The  last-mentioned  part  of  the  property,  at  the  tde, 
brought,  as  the  complainant  alleges,  enough  to  pay  oft*  the 
mortgages,  but  the  proceeds  did  not  reach  the  judgment 
AVhether  they  were  or  were  not  enough  to  pay  oft' the  mort- 
gage of  Herbert,  is  of  no  importance  in  this  suit.  The 
released  part  was  thereupon  set  up  for  sale,  and  sold  to  the 
complainant  for  $375.  He  refused  to  complete  his  purdiasCt 
and  the  sheriff  re-advertised  the  property,  and  thereupon  tht 
complainant  filed  his  bill  for  an  injunction  to  restminthe 
sheriff  from  selling.     The  grounds  of  relief  stated  in  the 
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e  that  the  judgment  should  be  decreed  to  be  satisfied, 
se  it  has  been  almost  wholly  paid,  if  not  entirely  so ; 
ecause,  if  it  has  not  been  paid  in  full,  Herbert  has  so 
with  the  property  levied  upon  under  it,  that  in  equity 
uld  be  deemed  to  have  been  paid.  The  conduct  thus 
ained  of  is,  permitting  Walling  to  use  or  waste  some 
'  personal  property  levied  upon,  and  the  application  to 
'rt's  own  use  of  another  part  of  it.  The  evidence  falls 
of  establishing  the  complainant's  right  to  relief  on 
ground. 

s  alleged  by  the  complainant  that  Mount,  when  he  held 
idgment,  received  from  Walling,  on  account  of  it,  an 
>use  which  stood  on  the  premises  conveyed  by  Walling 
comi)lainant,  on  an  agreement  to  credit  on  the  judg- 
the  amount  which  Mount  should  receive  for  the  house. 
>roof  is  that  such  was  not  the  agreement,  but  that  it 
igreed  between  Walling  and  Mount  that  the  latter 
1  take  the  house  at  $40  or  $45,  out  of  which  a  debt  of 
•  $35  due  from  Walling  to  Mount,  on  a  promissory  note 
by  the  former  to  the  hitter,  was  to  be  paid,  and  the 
?e  was  to  be  credited  on  the  judgment.  It  appears  fi*om 
roof,  that  in  the  foreclosure  suit  before  mentioned, 
was  given  on  the  judgment  for  all  moneys  received  by 
t  on  account  of  the  judgment. 

3  complainant  alleges  that  after  his  purchase,  at  the 
Ps  sale,  of  the  land  conveyed  by  Walling  to  him,  he, 
s  own  protection,  applied  to  Herbert  for  an  assignment 
3  judgment,  tendering  to  him  the  amount  due  thereon, 
bat  the  latter  refused  to  make  the  assignment,  on  the 
id  that  he  was  unwilling  to  be  instrumental  in  dis- 
Dg  Walling  by  a  sale  of  his  personal  property  under 
tion.  The  complainant  says  that  he  could  then  have 
the  amount  of  the  judgment  out  of  Walling's  personal 
rty,  which  he  alleges  was  worth  $700.  He  adds  that 
i  not  then  know  that  Walling  had  the  six  acres  of  land 
I  Herbert  afterwards  sold  under  his  execution.  Her- 
he  saya,  told  him  that  if  he  would  pay  him  the  money 
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for  the  judgment  and  wait  on  WalUng  for  it  until  the  next 
spring,  he  would  make  the  assignment ;  but  he,  the  coio- 
plainant,  refused  to  pay  it  on  those  terms.  He  further  a]fi 
that  Herbert  made  no  attempt  to  sell  the  personal  propeity 
of  Walling  under  the  judgment  until  March,  1871,  andthit 
in  the  meantime  he  allowed  Walling  to  sell  a  young  hone 
and  the  produce  of  the  property,  and  himself  received  from 
him  two  heifers.  He  says  the  personal  property  wi 
appraised  at  about  half  its  value ;  that  the  sherift*  called  oi 
him  to  act  as  an  appraiser,  but  some  one  objected  to  him. 
The  tract  of  six  acres  was,  he  says,  sold  at  a  great  sacrifice. 
It  appears  that  Herbert  did  refiise  to  accept  the  mong 
tendered  to  him,  but  he  says  he  did  so  because  he  wai 
unwilling  to  act  in  the  matter  until  he  should  have  had  u 
opportunity  to  consult  his  counsel.  He  immediately  went 
to  see  his  lawyer,  but  failed  to  find  him,  and  when  he 
returned,  as  he  did  at  once,  to  the  place  where  the  tender  ■ 
was  made,  the  complainant  had  left;  it.  He  testifies  thit 
within  two  weeks  from  that  time,  he  told  the  complainant 
that  he  would  take  the  money  and  make  the  assignment, 
and  the  complainant  then  declined  to  carry  out  his  propori- 
tion,  on  the  ground  that  he  had  not  the  money  then.  He 
says  the  complainant  then  told  him  that  Walling  owned 
the  tract  of  six  acres,  and  said  he,  Herbert,  could  make  his 
money  out  of  that  and  Waiting's  personal  property,  and  that 
if  he  could  not  the  complainant  would  pay  him.  He  fiir- 
ther  testifies  that  after  that  he  got  Walling  and  the  com- 
plainant together,  and  there  was  an  agreement  then  made 
by  them,  and  accepted  by  him,  that  Walling  should  pay  him 
^100  on  the  first  of  December  following,  and  the  balance  in 
the  succeeding  April,  and  that  if  Walling  failed  to  pay  Ib 
accordance  with  that  arrangement,  he  was  to  sell  him  out, 
and  the  complainant  was  to  make  up  the  deficiency;  thit 
neither  of  them  paid  anything,  and  he  then  directed  tb 
sheriff  to  proceed  to  make  the  money.  In  his  testimony  itt 
reference  to  this  agreement  he  is  corroborated  by  WalUng, 
who  says  it  occurred  in  the  fall  of  the  year  in  which  the 
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sale  under  the  foreclosure  took  place.     He  says  that  the 

complainant  and  Herbert  and  himself  met  in  Freehold ;  that 

tlie  agreement  was  that  he  was  to  pay  half  of  the  judgment 

in  that  fall,  and  that  the  complainant  and  Herbert  were  to 

^vait  upon  him  until  the  next  spring  for  the  balance ;  that 

he  agreed  to  pay  one-half  down  in  the  fall  and  the  balance 

ill  the  spring,  and  that  he  then  thought  that  he  could  do  it. 

He  adds  that  they  agreed  that  if  he  did  that  they  would 

'wait  for  him,  and  that  he  did  not  make  the  payments,  and 

they  then  advertised  and  met  and  made  an  appraisement. 

The  appraisement  appears  to  have  been  fair.    Though  the 
complainant  was,  as  he  ought  to  have  been,  rejected  as  an 
appraiser,  on  the  ground  that  he  was  interested,  the  objec- 
tion did  not  come  from  Herbert,  who  was  willing  that  he 
should  serve.     The  amount  of  the  appraisement  was  $212, 
leanng  goods  to  the  value  of  but  $12  to  be  sold  under  the 
execution.     The  two  heifers  were  taken  by  Herbert,  but  the 
^^idence  shows  that  it  was  in  pursuance  of  an  agreement 
between  him  and  Walling  and  his  \\afe,  that  he  should  have 
^hem  in  payment  of  a  note  given  by  Walling  to  and  held 
^y  him.    One  of  the  heifers  belonged  to  Walling's  wife.    The 
^'V'idence  shows  that  the  tract  of  six  acres  was  sold  at  a  fair 
*^\e  for  a  good  price. 

The  complainant  has  not  established  his  claim  to  any 
''olief,  except  an  account  and  the  allowance  of  so  much 
^Xioney  as  has  been  raised  under  the  execution  on  the  judg- 
ncient  since  the  sheriff's  sale  under  the  execution  out  of  this 
court.  The  object  of  his  bill  was  an  injunction,  and  the 
t>ill  is,  in  its  frame  and  prayer,  an  injunction  bill  merely. 
Wilder  the  prayer  for  relief  generally  an  account  may  be 
c>rdered  in  this  suit.  But,  inasmuch  as  it  does  not  appear 
tliat  an  account  has  ever  been  denied  or  even  demanded, 
^^d  it  appears  that  the  sales  under  the  execution  were  for 
^ixe  advantage  of  the  complainant,  he  will  be  decreed  to  pay 
^*ie  costs  of  this  suit. 
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The  Pennsylvania  Railroad  Company 

V. 

The  Pemberton  and  New  York  Railroad  Company  c^^nd 

others. 

Those  who  have  guaranteed  the  payment  of  a  debt,  for  failure     to 
pay  which  relief  is  sought  under  the  fifty -seventh  section  of  the     s^ct 
respecting  railroads  and  canals,  are,  on  payment  of  the  debt,  entit  X<Ki 
to  the  benefit  of  that  section,  as  creditors  in  respect  of  the  debt  so  j>a  id> 
notwithstanding   the  fact   that   they  have   guaranteed  the  payment 
thereof. 


Bill  for  relief  and  general  demurrer. 
Mi\  B.  Gummerey  for  demurrant. 
Mr,  E.  T.  Greerty  for  complainants. 

The  Chancellor. 

The  bill  is  filed  by  the  Pennsylvania  Railroad  Compa^^^J 
on  behalf  of  themselves,  and  all  other  creditors  of  the  Pe^^^' 
berton  and  New  York  Railroad  Company  who  may  come      ^^ 
and   contribute  to  the  expenses  of  the  suit,  under  the  fifltO* 
seventh  section  of  the  "act  respecting  railroads  and  canals  • 
Rev.    1874-5,   p.  709.     That  section  provides  that,  whc^  '^' 
ever  any  railroad,  canal  or  turnpike  company,  incorporate 
under  the  laws  of  this  state,  shall  have  become  insolve*:^^^' 
or  shall  have  failed,  for  ninety  days  after  the  same  shall  ha--"^^ 
become  due,  to  pay  the  principal  or  interest  on  any  mortgju  ^^ 
on  the  i>roporty  or  franchises  of  the  company,  it  shall  be  la-^  "^ 
ful  for  the  chancellor,  upon  the  application  of  any  credit^^^ 
mortgagee   or  stockholder  of  the  company,  to  appoints 
receiver  or  receivers,  or  three  trustees,  who  shall  have  a^ 
exercise  all  the  powers  and  authority  of  receivers  under 
"  act  concerning  corporations;"  and  it  shall  be  lawful  for  s 
receiver  or  receivers,  or  trustees,  to  sell  or  lease  the  ca 
railroad,  or  turnpike  belonging  to  such  company,  toget 


«> 
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with  all  the  chartered  rights,  privileges,  and  franchises  of 
sucli  company ;  and  the  purchaser  or  purchasers,  lessee  or 
lessees,   of  such    work,   chartered   rights,   privileges,  and 
franchises,  shall  thereafter  hold,  use,  and  enjoy  the  same 
during  the  whole  of  the  residue  of  the  term  limited  in  the 
charter  of  the  company,  or  during  the  term  in  such  lease 
specified,  in  as  full  and  ample  manner  as  the  stockholders  of 
suoli  company  could  or  might  have  enjoyed  the  same,  sub- 
ject;, however,  to  all  the  restrictions,  limitations,  and  con- 
ditions contmned  in  the  charter ;  and  on  filing  in  the  office 
of  the  secretary  of  state,  within  six  months  after  such  sale  or 
lectse,  a  certificate  that  they  accept  under  some  corporate 
name,  different  from  that  of  the  company  whose  property 
has  been  sold  or  leased,  the  charter  of  the  company,  such 
purchaser  or  purchasers  shall  become  a  corporation  under 
the  name  so  specified,  with  all  the  powers,  rights,  privileges, 
aud  franchises  of  the  former  company ;  and  the  lessee  or 
purchaser,  or  the  corporation  so  formed  by  them,  shall  hold 
*ud  enjoy  the  same  free  and  clear  of  all  debts,  claims  and 
demands   of  creditors,  mortgagees,  or   stockholders,  who 
shall  look  only  to  the  fund  arising  from  such  lease  or  sale ; 
^hich  money,  as  collected,  shall  be  paid  into  the  court  of 
<^hancery ;  but  where  the  property  is  subject  to  a  mortgage 
^l^e  chancellor  shall,  if  the  principal  is  not  due,  direct  a  sale 
^J*  lease  to  be  made  subject  to  the  lien  of  the  mortgage. 

The  bill  is  filed  against  The  Pemberton  and  New  York 

*^ilroad  Company,  The  New  Jersey   Southern   Railroad 

Company,  Benjamin  Williamson,  surviving  trustee  under  a 

'Mortgage  made  by  the  latter  company,  Robert  F.  Stockton, 

'■^ceiver  of  that  company,  and  Joseph  P.  Bradley,  surviving 

*^8tee  under  the  mortgage  given  by  The  Pemberton  and 

^^W  York  Railroad  Company,  to  secure  certain  bonds  for 

^on^payment  of  the  interest  on  which  the  bill  is  filed.     It 

P^ays  for  the  appointment  of  a  receiver  under  the  provisions 

*    the  act  concerning  corporations,  and  that  the  receiver 

^^y  be  decreed  to  make  sale  of  the  railroad  property,  fran- 

*^%e8,  and  things  of  The  Pemberton  and  New  York  Rail- 
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road   Company,  subject  to  the  last-mentioned  mortgage, 
executed  in  favor  of  George  R.  Upton  (now  deceased)  axid 
Joseph  P.  Bradley,  the  principal  of  which  will  be  due,   h>y 
its  terms,  irrespective  of  forfeiture  arising  from  non-payment 
of  interest,  in  the  year  1900  (to  which  sale  the  complainants 
give  their  assent),  and  that  the  receiver  be  directed  to  apply 
the  proceeds  of  the  sale,  after  paying  costs  and  expenses, 
first,  to  the  payment  of  past  due  interest  coupons  of  the 
bonds  secured  by  that  mortgage,   and  then  to  bring  the 
balance  into  this  court.     The  bill  also  contains  a  general 
prayer  for  relief.    It  states  the  incorporation  of  the  Pember- 
ton and  New  York  Railroad  Company,  by  act  approved  on 
the  3d  of  February,  1870 ;  that  the  charter  empowers  them 
to  borrow  money  for  the  purpose  of  the  company,  and  1:0 
secure  the  repayment  thereof  by  bond  and  mortgage  ui^^ 
their  property  or  otherwise,  and  gives  authority  to  any  co'^' 
poration  or  corporations  under  the  laws  of  this  state,   ^^ 
endorse  their  bonds,  and  subscribe  for  and  take  any  amou:*^^ 
of  their  capital  stock;  and  it  also  states  that  the  compare y 
were,  by  the  charter,  authorized  to  lease  their  road  or  at^J 
part  of  it,  or  consolidate  with  or  lease  any  railroad  in  thm  ^^ 
state  which  might  thereafter  be  built.     It  appears  by  tV^^ 
bill  that  the  company,  having  organized  and  negotiated     ^ 
series  of  their  bonds  on  or  about  the  Ist  of  April,  1870,  '^^ 
the  amount  of  ?375,000,   secured  the  payment  thereof  f^^J 
a  mortgage  of  that  date  (which  was  also  the  date  of  tS^^ 
bonds)  to  Messrs.  Upton  and  Bradley,  on  their  railroad  arr^*^ 
its   equipments,   appurtenances,   property,   franchises   a^:^^ 
things  ill  the  mortgage  mentioned   and  described.     T9^^ 
principal  was,  as  before  mentioned,  made  payable  in  19C^^ 
but  bore  interest  at  seven  per  cent,  per  annum,  payable,  ^^^^ 
the   presentation   and  surrender  of  the   interest   coupes 
attached  to  the  bonds,  on  the  first  day  of  March  and  t 
first  day  of  September  in  each  year.     Before  the  issuing 
those  bonds,  and  in  October  in  the  year  1869,  the  compan' 
known  as  The  United  Companies  entered  into  a  con 
with  a  corporation  then  known  as  The  Raritan  and  Delate i^    ' 
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Bay  Railroad  Company,  to  construct  a  railroad  from  a  point 
at   or  near  Manchester,  in  this  state,  to  a  point  at  or  near 
Pemberton,  in  this  state,  and  connecting  the  railroad  of  the 
latter  company  with  the  Burlington  County  Railroad.     For 
the  purpose  of  constructing  that  road,  the  latter  company 
were  to  issue  bonds  to  the  amount  of  $375,000,  to  be  secured 
by    a  first  mortgage  on  the  connecting  railroad  and  the 
property  and  franchises  thereof  that  might  at  any  time  be 
acquired.     The  principal  of  the  bonds  was  to  be  payable  in 
not  less  than  twenty  years,  and  interest  was  to  be  payable 
thereon  at  the  rate  of  seven  per  cent,  per  annum,  and  the 
payment  of  the  principal  and  interest  was  to  be  guaranteed 
l>y  the  United  Companies.     It  was  further  agreed  that  in 
case  it  should  be  necessary  or  proper,  in  order  eflfectually  to 
carry  out  the  purpose  of  that  agreement,  a  charter  for  a 
company  should   be   obtained   and  a  company   organized 
thereunder,  and  the  bonds  and  mortgages  were  to  be  made 
^y  such  company,  and  guaranteed  by  the  United  Companies. 
On  the  16th  of  February,  1870,  the  name  of  The  Raritan 
^nd  Delaware  Bay  Railroad  Company  was,  by  act  of  the 
'^gislature,  changed  to  the  New  Jersey  Southern  Railroad 
Company,  and  that  company  procured  the  piissage  of  the  act 
incorporating  the  Pemberton  and  New  York  Railroad  Com- 
pany, to  construct  the  connecting  road,  and  the  latter  cova- 
P^ny  issued  the  bonds  provided  for  in  the  agreement  above 
^^ntioned,  and  they  were  guaranteed  by  the  United  Compa- 
'^^©s.  The  New  Jersey  Southern  Railroad  Company  acquired 
^^*  the  stock  of  the  Pemberton  and  New  York  Company,  and 
^*^ve  been  operating  the  connecting  road  and  tiiking  the 
^<^eipt8  thereof,  but  have  failed  to  pay  the  interest  on  the 

*^nd8. 

^  l*he  bill  states  that  Benjamin  Williamson,  esquire,  as  sur- 

^^ng  trustee,  by  virtue  of  some  indenture  of  mortgage 

^^cuted  by  the  New  Jersey  Southern  Railroad  Company 

Secure  bonds  issued  and  negotiated  by  them,  or  by  force 

1^  %ome  proceeding  in  this  court,  has  taken  possession  of  the 

^^  Jersey  Southern  Railroad  and  of  tlie  othet  t^S\to^% 

23 
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and  property  by  tliem  leased,  and  which  were,  prior  to  the 
filing  of  the  bill  in  this  cause,  under  their  control,  and  is 
operating  them ;  and  that  he  is  in  possession  of  the  road  of 
the  Pemberton  and  New  York  Railroad  Company,  and  of 
all  their  property,  and  claims  to  have  some  interest  thereio^ 
but  the  complainants  insist  that  he  has  no  interest  whatever 
in 'the  last-mentioned  road,  or,  if  his  possession  be  lawful,  tliU'^^ 
it  is  subordinate  to  the  rights  of  mortgage  or  bond  or  oth^X" 
creditors.     The  bill  further  states  the  appointment  of  Robe  rt 
F.  Stockton  as  receiver  of  the  New  Jersey  Southern  Rail- 
road Company,  in  1873.     The  United  Companies,  after  thcr^ 
had  guaranteed  payment  of  the  bonds,  leased  their  railroa^i^^ 
and  canals,  with  their  floating  and  rolling  stock,  &c.,  &c.,  "ti-C 
the  complainants  in  June  1871,  and  the  latter  were  require^^^^ 
to  assume  and  did  assume  all  the  contracts,  agreement::  s=^ 
obligations,  leases,  guaranties  and  liabilities  of  their  lessor*"* 
and  of  each  of  them,  among  which  was  the  guaranty  of  tt:»* 
bonds,  for  the  non-payment  of  the  interest  whereon  tl"*^  ^■ 
suit  is  brought.     On  the  1st  of  ilarch,  1874,  there  becann^ 
due  on  these  bonds  $13,125,  for  the  interest  thereon  for  i\  ^^ 
six  months  next  preceding,  and  a  like  sum  of  interest  becaix"^^ 
due  on  the  1st  of  September  following,  none  of  which  w"  ^^ 
paid,  though  the  coupons  therefor  were  duly  presented     ^^ 
the  Pemberton  and  New  York  Railroad  Company  and  j)£M^y 
ment  demanded ;  but,  on  the  contrary,  that  company  fail  ^'^ 
and  refused  to  pay  them. 

The  complainants,  in  order  to  comply  with  their  obli^^ 
tion  towards  the  lessors  in  respect  to  the  principal  a  ^^* 
interest  of  tlie  bonds,  were,  as  the  bill  states,  compelled  "^ 
purchase  the  coupons,  and  did  purchase  them  according'l* 
and  they  claim  that  the  Pemberton  and  New  York  Railro^ 
Company  are  therefore  indebted  to  them  to  the  amount  * 
the  money  so  paid. 

The  bill  alleges  that  the  last-mentioned  company 
insolvent  and  cannot  meet  their  obligations,  and  that  w 
the  bill  was  filed  more  than  ninety  days  had  elapsed  si 
their  failure  to  pay  tlie  overdue  interest 
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I^enjamin  Williamson  has  filed  a  general  demurrer  to  the 
bill.    Under  it  he  insists  that  the  complainants  show  no 
ground  for  the  relief  which  they  seek,  because,  as  he  alleges, 
it  18  doubtful,  from  the  statements  of  the  bill,  whether  they 
apply  as  creditors  or  as  sureties  of  the  guarantors.     Besides, 
he  insists,  if  they  are  neither  creditors  nor  mortgagees  nor 
stockholders  of  the  insolvent  company,  but  seek  subrogation 
to  the  rights  of  the  guarantors,  the  bill  is  defective  for  want 
of  necessary  parties,  the  guarantors  and  the  surviving  mort- 
gagees ;  and  he  denies  that  they  are  entitled  to  subrogation 
as  sureties,  because  there  is  no  statement  that  there  was  anv 
request  on  the  part  of  the  Pemberton  and  New  York  Rail- 
road Company  to  either  tlie  United  Companies  or  the  com- 
plainants to  guarantee  the  payment  of  the  bonds,  nor  any 
consent  that  they  should  do  so;  and,  moreover,  if  it  be 
conceded  that  the  United  Companies  would  be  entitled,  as 
guarantors,    to    subrogation,    the    complainants    show    no 
assignment   of  the   contract   of  guaranty,  and,  therefore, 
have  no  claim  to  that  relief     He  further  insists  that  the  bill 
shows  no  ground  of  relief  as  against  him,  for  he  alleges  that 
^t  is  ambiguous  as  to  the  character  in  which  he  is  made 
^^fendant,  and  if  it  be  as  mortgagee,  he  is  mortgagee  in 
P^ession,  and  it  does  not  appear  by  the  bill  but  that  his 
Diortgage  is  prior  to  the  mortgage  under  which  the  com- 
plainants claim. 

To  consider  these  objections  in  the  inverse  order  of  state- 
ment :    The  complainants  allege  that  their  debt  is  the  debt 
^f  the  Pemberton  and  New  York  Railroad  Company,  and 
^^y  allege  not  that  Benjamin  Williamson  is  the  mortgagee 
^^  that  company,  but  that  under  some  mortgage  given  by 
^^otber   company,    the    New    Jersey    Southern    Railroad 
T-'^mpany,  (which,  as  the  complainants  are  informed  and 
^Ueve,  acquired  the  property  of  the  Pemberton  and  New 
^Ork  Railroad  Company,)  he  has  entered  into  possession  of 
**^  property  of  the  latter  company.     In  view  of  the  fact 
^^t  the  bill  does  not  state  that  he  has  any  interest  in  the 
^^operty  of  the  latter  company  as  mortgagee  tViexeo^^  VVi^x^ 
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is  no  force  in  the  objection  made  on  the  ground  that  the 
statements  of  the  bill  are  ambiguous  as  to  his  interest  in 
the  property,  and  that  if  it  be  sufficiently  certain  it  must  be 
held  that  he  is  mortgagee  in  possession  of  the  property. 

The  complainants  are  creditors  of  the  Pemberton  and 
New  York  Railroad  Company.  The  fact  that  they  may 
stand  in  the  relation  of  sureties  for  them  does  not  alter  their 
rights  in  this  respect.  They  do  not  seek  subrogation,  but 
claim  to  be  creditors  merely.  As  such  they  are  entitled  to 
the  relief  sought  by  the  bill.  The  contract  of  indemnitr 
on  their  part  was  merely  between  them  and  the  United  Com- 
panies. The  Pemberton  and  New  York  Railroad  Ck)mpany 
claim  no  benefit  from  it,  and  it  does  not  appear  that  thej 
are  entitled  to  any.  And  if  they  be  regarded  as  sureties, 
they  are,  as  such,  on  payment  of  the  debt,  entitled  to  the 
same  remedies  for  the  collection  thereof  to  which  the  cred- 
itors themselves  would  have  been  entitled.  It  appears  by 
the  bill  that  the  debtor  company  are  insolvent,  that  they 
had,  for  more  than  ninety  days  before  the  bill  was  filed, 
failed  to  pay  their  interest;  that  the  complainants  hold 
against  them  a  debt  of  $26,250,  in  coupons,  for  unpaud 
interest;  that  the  debtor  company  have  lost  possession  of 
their  road  and  other  property;  that  the  mortgagee  of  the 
property  of  another  company  is  in  possession  of  it  and  ifl 
using  it  and  taking  the  receipts  from  the  use  of  it,  while  the 
interest  of  their  mortgage  debt  is  left  wholly  unpaid,  and 
that  their  stock  is  said  to  have  become  the  property  of  that 
other  company. 

The  relief  which  is  sought  by  this  bill  may  be  granted, 
according  to  the  statute,  on  proof,  merely,  that  the  company 
has  failed,  for  ninety  days  after  the  same  has  become  due, 
to  pay  principal  or  interest  on  any  mortgage  on  the  property 
or  franchises  of  the  company.  There  is  no  want  of  equity 
in  the  bill.     The  demurrer  will  be  overruled,  with  cost?. 
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liUciDS    L.    Spring,    executor,  Ac,  of   Gardiner    Spring, 

deceased, 

V. 

Francis  H.  Reed  and  others. 

Xo  render  usury  a  defence  on  foreclosure,  it  must  be  shown  that  the 
lis^rious  excels  was  received  by  the  mortgagee,  or  his  agent. 


IBill  to  foreclose.      On  final  hearing  on  pleadings  and 
proofs. 

Jdr.  E.  A.  S.  Man  J  for  complainant. 

Mr,  J.  C.  PottSy  for  answering  defendants. 

The  Chancellor. 

The  only   question   submitted   upon    the   hearing  was, 
w-hether  the  defence  of  usury  is  established.     The  mort- 
gagor evidently  paid  a  large  commission  in  the  negotiation 
of  the  loan  of  $6,000,  and  it  is  probable  that  he  paid  a  large 
one  on  the  subsequent  loan  of  $8,000 ;  but  it  does  not  appear 
that  Mrs.  Spring,  the  mortgagee,  or  Seth  G.  Babcock,  her 
^ent  in  making  the  loans,  received  or  had  any  benefit  from 
those  commissions.     The  proof  is  that  she  lent  the  whole  of 
the  18,000.     The  defence  of  usury  is  not  established,  and 
there  will  be  a  decree  for  the  complainant  accordingly. 


Lydia  C.  Harris  and  others 

V. 
Martin  R.  Cook  and  others. 


^'  The  unauthorized  cancellation  of  record  of  a  mortgage  by  the  clerk 
"^pBter,  without  the  knowledge  or  consent  of  the  mortgagee,  will 
^  •fiect  the  rights  of  the  latter  under  the  mortgage,  evexv «»» ^^.^tsAwvX, 
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a  bona  fide,  purchaser  of  the  mortgaged  premises  with  notice  of  the 
mortgage,  though  ho  has  no  notice  that  the  cancellation  was  unauthiv* 
ized,  and  presum(>d,  from  the  certificate  of  cancellation,  that  the  tiea 
of  the  mortgage  was  extinguished. 

2.  A  mortgage  may  be  assigned  by  delivery  merely. 


Bill  to  foreclose.      On  final  hearing  on  pleadings 
proofs. 

Mr,  W,  P.  Voorhees,  for  complainants. 

Mr.  A.  T.  JIcGUly  for  defendants. 

The  Chancellor. 

The  only  questions  argued  or  presented  to  the  court  in  this 
case  are,  whether  the  assignment  under  which  the  com- 
plainants hold  their  mortgage,  to  foreclose  which  the  bill  ii 
filed,  is  valid ;  and  whether  that  mortgage  is  valid  as  agsdnst 
the  defendants,  Cook  and  Bernheimer,  w^ho  were  bomfit 
purchasers  for  value,  without  notice  of  the  existence  of  the 
mortgage,  which,  though  unsatisfied,  was  cancelled  of  re- 
cord when  they  purchased  the  property.  The  case  shows 
that  the  property  belonged  to  John  Manning;  that  the 
mortgage  was  given  by  him  to  his  sister,  Mrs.  Laughtoii,to 
secure  a  loan  of  $1,000  with  interest  thereon ;  that  she,  with 
her  husband's  assent,  assigned  it  to  the  Misses  Bloodgood, 
by  an  assignment  in  writing,  which  describes  it  merely  tf 
"  the  annexed  indenture  of  mortgage  ; "  but  the  mortgage 
was  not  annexed  to  it,  nor  was  the  mortgage  recorded  with 
the  assignment,  though  it  had  previously  been  duly  re- 
corded; that  the  mortgage  which  is  dated  August  19th, 
1858,  and  recorded  in  the  office  of  the  clerk  of  the  county 
of  Middlesex,  where  the  land  is,  on  the  20th  of  the  same 
month,  was  cancelled  of  record  on  the  7th  of  May,  1868, 
although  it  had  not  been  paid  or  satisfied.  It  further  ap- 
pears, that  in  1871,  the  mortgagor  obtained  a  loan  from 
George  Buchanan  on  the  security  of  mortgage  of  the  prop- 
erty, and  that  the  attorney  of  the  latter,  before  the  loan  was 
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lado,  searched  the  reconU  to  ascertain  the  state  of  the  title 
ul  ivhothor  the  propt-rty  was  free  from  encumhrancc,  and 
'sunied  from  the  certificate  of  cancellation  of  the  mortgage 
lat  it  had  been  duly  cancelled  of  record.  Buchanan  lent 
lo  money,  taking  a  mortgage  on  the  property  for  Beeurity. 
1  or  about  1875  he  instituted  suit  in  this  court  to  foreclose 
is  mortgage.  He  did  not  make  anybody  a  party  to  the  suit 
1  respect  of  the  complainants'  mortgage.  At  the  sale  under 
ic  foreclosure,  Cook  and  Uernheimcr  bought  the  property, 
lieyhad  no  notice,  and  neither  had  Buchanan,  except  from 
le  record,  of  the  existence  of  the  complainants'  mortgage. 

he  complainants  were  not  aware  that  their  mortgage  had 
ecncuncollcd  of  record  until  after  the  purchase  by  Cook 
lid  Beruheimer  had  been  completed.  Their  mortgage,  as 
letore  stated,  had  not  been  paid  or  satisfied.  It  had  not 
»ecn  receipted.  It  was  never  cancelled  nor  redeemed  ;  nor 
I'as  it  produced  in  the  clerk's  office  to  be  cancelled  at  the 
"110  when  it  was  cancelled  of  record ;  nor  was  it  produced 
here  at  all,  but  the  cancellation  was  entirely  without  their 
knowledge,  and  was  not  due  to  any  negligence  on  their  part, 
**[■  is  any  laches  imputable  to  them, 

K'o  equity  has  arisen  against  thcra  in  favor  of  Cook  and 
•epnheimer  by  reason  of  their  conduct  in  the  premises, 

life  action  of  the  clerk  in  cancelling  the  mortgage  of  record 
'*ia  without  warrant  or  authority,  and  was  therefore  of  no 
"eef.  Ilia  false  certificate,  while  it  misled  those  who  ex- 
^ined  the  record  in  respect  to  the  property,  did  not  satisfy 
Or  extinguish  the  mortgage  nor  in  nnywise  affect  its  validity, 
^d  it  cannot  aftect  the  rights  of  the  lawful  owners  of  the 
'Ortgage.  Trenton  Banking  Co.  v.  Woodruff,  1  Gr.  Ck. 
1 7,  Those  who  take  title  to  property  on  which  a  mortgage 
*«  been  given,  and  of  which  they  have  notice,  may  efi'ectu- 
Ijr  guard  themselves  against  being  misled  by  such  certifi- 
''te,  if  false,  by  requiring  proof  that  the  mortgage  has  in 
'Ot  been  satisfied  or  extinguished.  Cautiousness  will  pro- 
'ct  them.  But  what  vigilance,  short  of  constant  watch, 
tinld  protect  the  mortgagee  against  the  making  of  the  false 
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certificate  of  cancellation,  if  he  were  to  be  held  to  be  boua  ^ 
by  it. 

The  fact  that  Cook  and  Bernheimer  are  bona  fide  pu  :^" 
chasers,  for  valuable  consideration,  will  not,  under  the  ci  r^f- 
cumstances,  give  them  any  equity  against  the  complainant-  -^. 
The  equity  of  the  complainants  is  superior  to  theirs.  T1  le 
assignment  of  the  mortgage  is  valid.  It  would  have  bec=z3D 
so  had  it  been  merely  by  delivery  of  the  mortgage  to  tfc=ne 

assignee.     The  complainants  are  entitled  to  a  decree  in  foi ^ 

closure  and  sale. 


Abraham  Smalley 

r. 

Isaac  Line  and  John  Xelson. 

1.  The  sheriff  who  holds  an  execution  at  law,  is  not  a  necess-^*^ 
party  to  a  suit  in  this  court  to  stay  proceedings  thereunder. 

2.  Where  a  compromise  has  been  made  between  a  debtor  and  ^^^ 
creditor,  of  claims  held  by  the  latter  against  the  former  as  an  ir»  di- 
vidual and  claims  held  against  him  as  a  member  of  a  partnership,  cm  nd 
the  consideration  has  been  paid,  the  court  will  give  effect  to  and  enfo*"^^ 
the  compromise,  if  justice  requires  it. 

3.  The  fact  that  a  complainant  attempted  to  set  up  a  merely  eqi***^ 
ble  defence  in  a  suit  at  law,  will  not  debar  him  from  subsequen-^^^^' 
after  judgment,  setting  it  up  in  this  court  against  the  judgment. 


Bill  for  relief.     Motion  to  dissolve  injunction  on  bill. 
Mr,  W.  Strong,  for  the  motion. 

Mr,  A.  V,  Schenck,  contra. 

The  Chancellor. 

The  bill  is  filed  to  restrain  the  defendant,  John  Nel^ 
from  enforcing  payment  of  a  judgment  recovered  by 
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defeudants  (but  really  the  property  of  John  Xelsoii  alone), 
in  the  supreme  court  of  this  state,  in  1876,  against  the  com- 
plainant and  Abraham  V.  Nelson,  on  a  promissory  note 
niude  by  them  in  their  firm  name  of  Xelson  &  Smalley,  for 
?5O0,  bat  on  which  J250  were  paid  by  the  complainant  and 
credited  before  judgment.  WTien  that  note  was  given,  the 
»-oiii|.Iainarit  and  Abraham  V.  Nelson,  who  was  the  brother 
of  -John  Xelson,  were  in  partnership  together  in  the  business 
of  buying  and  selling  liay.  The  note  was  given  to  the 
defundants,  who  were  then  in  partnership  together  in  busi- 
nesis  under  the  firm  name  of  Line  k  Xeleon. 

There  were  mutual  dealings  between  the  complainant  and 
the  defendant,  John  Xelson,  individually;  and  there  were 
mutual  accounts,  and  also  an  indebtedness  from  the  com- 
plainant to  John  Nelson,  for  which  the  latter  held  the  prom- 
issory notes  of  the  former.  It  appears  by  the  statements  of 
the  bill,  that  the  complainant  and  John  Nelson,  in  March, 
1870,  made  an  attempt  to  settle  their  demands  against  each 
other,  in  which  the  amount  of  Nelson's  demands  against 
Sinalloy,  and  the  amount  of  the  latter's  demands  against 
^tlson,  were  astertained :  but  no  settlement  was  agreed 
"I'Oii,  nor  WHS  any  amount  ascertained  as  the  balaTiec  of  the 
*ffiount».  Nelson  then  produced  for  payment  the  note  of 
*500,  which,  as  before  mentioned,  had  been  given  by  Nelson 
*  Smalley  to  Line  &  Nelson.  Abraham  V.  Nelson,  the 
^'"inplainant'M  then  late  partner  (for  the  partnership  had 
**^en  practically  dissolved),  waa  insolvent,  and  that  fact  was 
**iown  to  John  Nelson,  who  was  his  brother.  The  ?500 
^^te  was  then  the  property  of  John  Nelson,  to  whom  it  had 
'^^en  assigned  in  a  settlement  between  him  and  Isaac  Line 
*^  their  i^artnership  aflairs.  The  complainant  objected  to 
■*>cluding  the  $500  note  in  the  settlement  between  him  and 
**bn  Nelson,  and  refused  to  settle  their  individual  demands. 
^*^  settlement  was  therefore  made  at  that  meeting. 

-A  few  days  afterwards  John  Nelson  came  to  the  cora- 
^MEitnaat's  house  and  renewed  the  effort  for  a  settlement. 
•^1*8  complainant  still  refused  to  include  the  $500  note  to  l\\fe 
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settlement,  or  to  ^<ettle  at  all;    but  it  was  finally  agreed 
between  them  that  the  complainant  should  pay  $750,  the 
full  amount  of  John  Xelson's  demand  against  him  on  indi- 
vidual   account,   including    the   promissory    notes   before 
referred  to,  (which  were  barred  by  the  statute  of  limitations, 
and  which  he  had  therefore  refused  to  pay,)  and  $250  in 
respect  of  the  $500  note,  and  that  »Tohn  Xclson  would,  in 
consideration   thereof,  discharge   him   from   all   demands, 
including  the  $500   note.      The   complainant  accordingly 
gave  to  John  Xelson  his  note  for  $1,000,  which  was  accepted 
by  him  in  full  of  all  demands  against  him,  including  his 
liability  on  the  $500  note,  and  Xelson  endorsed  on  that  note 
and  signed  an  acknowledgment  of  the  receipt  of  $250  on 
the  note. 

The  bill  states  that  on  doing  so  he  said  he  would  *'  put  i^ 
down  that  way,"  and  would  "  give  the  complainant  a  wntit^i 
at  any  time  releasing  him  from  all  liability  on  account    ^^ 
that  note,"  and  he  recjuested  the  complainant  to  say  nothi  "*? 
to  Abraham  V.  Xelson  about  the  transaction,  because      ^^ 
was  "  going  to  hold  the  note  "  against  the  latter  and  com  '^^^ 
him  to  pay  the  balance.      The  complainant,  confiding       ^^ 
John.  Xelson's  promise,  left  the  note  in  his  possession.      ^^^ 
never  obtained  any  release  in  writing.     He  subsequei  "^^v 
paid  the  $1,000  note.    Afterwards  John  Xelson  brought  ^^"^^ 
on  the  $500  note,  in  the  supreme  court,  in  the  name  of  I^  ^^^ 
and   himself,  against  the   complainant  and   Abraham        ^• 
Xelson,  and  recovered  judgment  thereon.    The  complain.  <^d* 
in  that  suit  pleaded  the  agreement  as  a  release  and  as       ^^^ 
accord  and  satisfaction,  but  the  defence  did  not  avail  h%  ^^• 
The  agreement  was  denied  eflfect  as  a  release,  because  ^^ 
rested  merely  in  parol.     And  it  was  not  available  as      ^^^ 
accord  and  satisfaction,  because  it  was  not  a  satisfaction.      ^ 
the  entire  debt  so  as  completely  to  extinguish  it.     Lin^  ^' 
Nelson  jf  Smalley^  9  Vr,  358.     Thereupon  the  bill  was  fill?  ^  • 

The  motion  to  dissolve  the  injunction  is  urged  on  "t  *^^ 
ground  that  the  sherift',  in  whose  hands  is  the  execu'fc^-^ 
issued  upon  the  judgment,  and  whom  the  injunction  restrati  **• 
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iiot  a  party  to  this  suit :  that  the  individual  noto^  of  the 
in[ilHiiiuiit  lield  \ij  the  defendant,  were  not  in  fact  barred 
tlie  statute  of  limitations,  inasmuch  as  an  account  of  tlu-ir 
iitual  demands  was  stated  by  the  jmrtios,  an<l  ip^fu  facto 
HOW  promise  on  tlie  part  of  the  complainant  arose  by 
iplicution  from  the  application  of  part  of  liis  demands 
Ti'mst  Xelson  to  the  jiaynient  of  so  much  of  Xelnou's 
mauds  against  him;  and  on  the  further  ground  that  the 
i'l'iii-e  here  set  up  was  passed  upon  in  tlie  suit  at  law.  The 
erift'is  not  a  necessary  party  to  this  suit.  Horner  v.  Chea- 
■,  12  C.  E.  Gr.  423.  High  on  Injunrtiom,  %  750.  And 
sidi-s,  defect  of  parties  is  not  necessarily  a  reason  for  dis- 
Iviiig  an  injunction.  Irick  v.  Black,  2  C.  E.  Gr.  189.  The 
iteiiients  of  the  hill  nhow  an  agreement  for  compromise 
L'nited  between  the  complainant  and  the  dcfenduut,  Nel- 
'1,  with  a  proiiiir^e  on  the  part  of  the  latter  to  execute  the 
pirs  whieli  nught  be  neeeasary  in  order  to  seeui\'  to  the 
"Qier  the  benefit  of  it.  Part  of  the  individual  demands 
suiiBt  the  complainant  were  barred  by  the  statute  of  limi- 
ieiis  and  he  objected  to  paying  the  8500  note.  As  a  *-om- 
oiiiise,  it  was  agreed  between  him  and  Nelson  that  if  he 
)uld  pay  $1,000  it  would  be  received  in  full  settlement  and 
au  accord  and  sutisfuction  so  iiir  as  he  was  concerned, 
d  discharge  his  entire  liability  to  Nelson  on  the  partner- 
ip  note  as  well  us  the  individual  demands.  That  this 
■fence  was  not  available  to  bini  at  law,  was  duo  to  the  fact 
at  the  agreement  was  limited  to  his  own  liability  Km  the 
Do  note,  and  did  not  extend  to  that  of  his  lute  partner.  It 
very  dear,  aeconling  to  the  statements  of  the  hill,  that  the 
brt  of  the  defendant.  Nelson,  to  compel  the  complainant 
legal  proceedings  to  pay  the  residue  of  the  amount  of  that 
te,  is  inequitable.  The  note  for  $1,000  was  a  novation  of 
'  entire  contract  of  the  comjilainant,  a  new  ohligatioii 
Mituted  by  agreement  between  him  and  the  defendant, 
IsoD,  for  alt  his  liability,  as  well  on  the  $500  note  us  on 
tividiul  account  It  may  he  remarked,  that  according  to 
I  of  the  bill  there  was  in  &ct  no  settlement 


352  CASES  IX  CHAXCERY.  [28  Eq. 


Wilson  v.  Bird. 


between  the  complainant  and  Nelson,  except  that  in  pursu- 
ance of  which  the  note  was  given.  Tlie  amount  of  the  items 
of  the  demands  on  each  side  was  computed,  but  no  agree- 
ment was  made  in  reference  to  payment.  On  the  contrary, 
the  complainant,  as  before  stated,  refused  to  pay  his  indi- 
vidual notes  on  the  ground  that  he  was  not  liable  to  pay 
them.  There  was  no  balance  struck.  Tlie  fact  that  the 
complainant  set  up  as  a  defence  in  the  suit  at  law,  the  same 
matters  which  he  relies  upon  as  the  ground  of  relief  here,  is 
no  bar  to  his  claim  for  relief,  for  those  matters  were  ground 
for  equitable  relief  only,  and  were  not  ground  of  legal 
defence. 

The  motion  to  dissolve  will  be  denied  with  costs. 


Samuel  Wilson 

V. 

David  C.  Bird  and  wife. 

One  who  comes  into  a  court  of  conscience  to  enforce  a  forfeiture, 
must  come  with  skirts  free  from  blame  in  the  transaction. 


Bill   to  foreclose.      On  final  hearing  on  pleadings  »^^ 
proofs. 

Mr.  J.  D.  Bartine,  for  complainants 

Mr.  J.  H.  Jackson^  for  defendants. 

The  Chancellor. 

The  bill  in  this  cause  is  filed  to  foreclose  a  mortgage  gi^^^ 
by  the  defendants  to  the  complainant,  dated  January  ^^ 
1876,  for  $800,  payable  in  three  years  from  date,  with   ^ 
interest  payable  half-yearly.     The  bond,  the  payment; 
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le  mortgage  is  made  to  aecarc,  contams  an  agree- 
it,  if  default  be  made  in  the  payment  of  interest  for 
ij's  atler  it  bcconioa  payable,  the  principal  shall,  at 
in  of  tlie  obligee,  become  due  at  once.  The  inter- 
;h  became  due  on  the  lat  of  July,  1876,  was  not 
1  the  complainunt,  claiming  to  be  entitled  to  exer- 
jption  to  make  the  principal  payable  at  once,  insti- 
s  3uit  for  the  recovery  of  the  principal  and  interest, 
stion  between  the  parties  is,  whether  there  has  been 
ire  which  this  court  will  enforce.  That  the  intcr- 
li  fell  due  on  the  lat  of  July,  1876,  was  not  paid 
Jiirty  days  after  it  became  i)ayable,  is  admitted, 
jrecment  between  the  parties  only  one-half  of  that 
was  payable,  the  claim  to  the  rest  having  been 
or  the  reason  that  Bird  did  not  take  possession  of 
gujred  premises,  (which  were  purchased  by  liim  from 
filainant,  and  the  mortgage  in  suit  given  to  secure 
ncnt  of  port  of  the  price,)  for  three  months  from 
!  of  the  mortgage.  It  ia  admitted  that  the  com- 
,  on  the  Jtlst  of  July,  1876,  owed  Bird,  for  work 
1  goods  sold,  the  sum  of  $7.97 ;  and  that  on  the  other 
ird  then  owed  the  complainant  H-SO,  for  an  insur- 
niium  paid  by  the  latter  for  him.  On  that  day  Bird, 
he  complainant's  request  had  made  out  the  bill  for 
:,  requested  the  complainant  to  credit  the  difterenee 

those  two  sums  on  account  of  the  interest  due  on 
tgage.  The  complainant  declined  to  do  so,  but  paid 
:hat  dificrcnce,  S3.47.  Bird  and  his  wife  both  testify 
that  occasion  wlien  Itird  requested  the  complainant 

the  $3-47  to  the  payment  of  the  interest,  the  latter 
u   he   had   sold   the   niortgnge   to   his  sister,   who 

Brooklyn,  and  that  he  had  nothing  to  do  with  it; 
t  he  told  liird  to  keep  the  money  and  pay  the  in- 
I  her  when  she  should  call  for  it.  The  complainant 
his.  His  version  of  the  transaction  is,  that  on  that 
I  when  Bird  asked  him  to  keep  the  8-3.47  on  account 
Qterest,  he  told  him  that  he  did  not  want  to  receive 
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the  interest  in  that  way ;  that  he  told  Bird  to  keep  the  $3.47 
and  pay  the  interest  all  together  at  one  time;  that  Bird  said 
he  would  rather  the  complainant  should  take  it,  as  he,  Bird, 
had  ven'  little  work  and  did  not  know  when  he  would  be 
able  to  get  the  whole  of  the  interest  together,  and  wanted 
the  complainant  to  bear  with  him   awhile.     If  the  com- 
plainant on  that  occasion  informed  Bird  that  he  had  assigned 
the  bond  and  mortgage  to  his  sister,  and  advised  him  to 
keep  his  money  until  he  should  call  for  the  interest,  he  is  in 
no  position  to  claim  the  benefit  of  the  forfeiture  arising  from 
the   failure   to  pay   the   interest    within   the   thirty  days. 
Dedroot  v.  McCotter,  4   C.  E.  Gr.  531.     The  weight  of  the 
evidence  is  that  he  did  so.     Bird  and  his  wife  both  swear  to 
the  fact,  and  there  is  some  corroboration  in  the  complain- 
ant's admission  that  he  told  Bird  to  retain  the  money; 
though  he  says  he  gave  as  his  reason  that  he  preferred  that 
the  latter  should  pay  the  entire  amount  due  at  once.    Tlie 
interest  which  was  claimed  then  was  but  $14.00,  and  there 
appears  to  be  no  reason  why  the  complainant  should  have 
refused  to  give  credit  for  the  $3.47,  unless  he  intended  to 
insist  on  the  payment  of  the  interest  according  to  the  tenn? 
of  the  bond,  and  to  claim  the  benefit  of  the  forfeiture.    Hi^ 
langiuige,  however,  did  not,  according  to  his  own  statement, 
(convey  that  idea,  but  rather  the  contrary.     There  is  no  fo'*' 
ther  corroboration  in  the  complainant's  testimony  in  regar^^ 
to  the  assignment  to  his  sister,  which,  he  says,  he  drew.    H^ 
appears  to  have  been  offended  by  Bird's  refusal  to  pay  th^ 
tax  on  the  mortgage ;  and  he  admits  that  in  the  month  <^^ 
July,  1876,  he  spoke  to  Bird,  in  the  presence  of  the  ^^'ite  ^^ 
the  latter,  in  reference  to  the  assignment,  but  siiys  that  ^^ 
merclv  stated  that  he  intended,  on  account  of  Bird's  reft**^ 
to  pay  tlie  tax,  to  assign  the  mortgage  to  his  sister.     He  ^^^' 
ther  says  that  he  told  Bird  that  if  he  assigned  the  mortg:^^ 
to  his  sister,  the  assignment  was  not  to  take  effect  until  ^^^ 
year  after  the  giving  of  the  mortgage.     He  adds  the  \nc^^^ 
gruous  statement :  "  In  the  meantime  the  interest  was  to    ^ 
paid  to  me ;  there  was  not  a  word  said  as  to  the  persai* 
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I'lioiii  tlio  iuterof't  should  bv  paid."  Hid  subsi'fiuciit  tcsti- 
Qimv  oil  tlie  subject  is  of  so  contradictory  a  character  as  to 
leprivc  liis  denial  of  effect.  Botli  Mr.  aud  Mrs.  Bird  testify 
liiit  wlti-n,  on  tlie  latli  of  July,  1876,  the  former  asked  tlie 
«iii|)1ainant  if  he  would  he  willing  to  pay  half  of  the  tax  if 
Hrd  would  pay  the  other  half  and  the  interest,  the  com- 
ilainant  replied  that  he  had  sold  the  mortgage  to  his  sister 
n  Brooklyn.  The  comphtiiiant  admits  that  he  drew  an 
ssignnient  of  the  mortgage  from  himself  to  his  sister,  in 
'uly,  and  denies  that  it  was  drawn  before  the  15th.  He 
leilarcs,  however,  that  he  is  unable  to  fix  the  date.  His 
ister  never  knew  of  the  existence  of  this  pajier,  nor  of  the 
■oiriplainant's  intention  to  assign  the  mortgage  to  hor. 

One  who  comes  into  a  court  of  conscience  to  take  adran- 
age  of  a  forfeiture,  must  come  with  skirts  free  from  blame. 
The  weight  of  the  evidence  is,  that  on  the  15th  of  July  the 
:onii>lainant  told  Bird  that  he  had  assigned  the  mortgage  to 
lis  sister,  and  that  on  the  31st  of  July,  1876,  he  not  only, 
>y  hin  direct  statements,  induced  Bird  to  believe  that  he 
^as  not  the  owner  of  the  mortgage  in  suit,  but  then  advised 
>iiii  til  keep  his  money  until  the  assignee  should  call  on  him 
<>r  the  interest.  Under  such  circumstances  he  ought  not 
0  be  permitted  to  enforce  the  forfeiture.  The  bill  was  filed 
>nihe  24th  of  August,  1876,  and  Bird  made  tender  in  Sep- 
ttnlier  following,  as  he  says,  of  the  interest  which  was  due 
•D  tlie  Ist  of  July.  The  complainant  says  that  tender  was 
lade  in  the  latter  part  of  October.  He  refused  to  receive 
De  money. 

The  proceeding!*  will  be  stayed  on  the  payment  of  all  the 
Werest  now  due,  without  costK.  There  will  be  an  order 
■kat,  OD  payment  by  the  defendants  within  ten  days  from 
^e  time  when  the  amount  now  due  on  the  mortgage,  irre- 
spective of  forfeiture,  shall  have  been  ascertained  by  the 
*Wirt  or  by  agreement  of  the  juirties,  the  proceedings  in 
^  Bmt  be  stayed  until  default  shall  be  made  in  any  of  the 
P^neats  hereafter  to  become  due  according  to  the  condition 
■>f  the  bond. 
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Margaret  Cadmus  and  others 

r. 
Edo  Vreeland  and  others. 

1.  Construction  of  derise  as  to  location  of  premises. 

2.  Declarationii  of  testator  as  to  boundary  lines,  made  after  the  will 
was  executed,  are  inadmissible. 


Bill  for  relief.    On  final  hearing  on  plea<Ungs  and  proo&. 
Mr.  Charles  H,  VoorhiSy  for  complainants. 
Mr.  G.  Ackersoriy  Jr.j  for  defendants. 

The  Chancellor. 

Edo  Vreeland,  late  of  the  county  of  Bergen,  died  iJ» 
July,  1854,  leaving  a  will  dated  August  S^l,  1852,  with  * 
codicil  thereto,  dated  Februarj-  26th,  1853.  The  latter 
contains  the  following  devise  to  his  daughter,  Cornelia 
Elizabeth : 

*'  I  do  give  unto  my  daughter,  Cornelia  Elizabeth,  the  house  and  lot 
purchased  of  my  :«on  Elias.  and  all  the  lands  between  said  lot  and  mV' 
son  George's  land,  and  to  run  back  as  far  as  a  cross-fence  in  fr^nt  of^ 
east  of  the  woods:  bounded  north  by  George's  lands;  east,  by  the 
public  road  from  the  Boiling  Spring  to  Uackensack  ;  south,  by  lands 
of  Matilda  and  Ackerman  ;  and  west,  by  the  fence  east  of  the  woods." 

By  the  fourth  section  of  his  will  he  had  directed  that  all 
that  part  of  his  farm  lying  west  of  the  Polliiiy  road,  and 
southerly  of  the  land  previously  given  by  the  will  to  George, 
and  easterly  of  the  land  given  to  his  wife  and  his  son  Edo, 
be  sold  by  his  executors  and  the  proceeds  divided  into  six 
shares,  of  which  he  gave  one  to  his  daughter  Margaret,  or 
her  children :  one  to  his  daughter  Jane,  or  her  children ; 
one  to  each  of  his  daughters  Catharine,  Christiann,  and 
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Cornelia  Elizabeth,  and  one  to  the  children  of  his  deceased 
son  Enoch.     Of  the  land  mentioned  in  that  devise,  the  land 
devised  to  Cornelia  Elizabeth  by  the  codicil  was  part,  and 
the  question  is  as  to  the  extent  of  the  devise  in  the  codicil. 
The  part  of  the  testator's  farm  which  lay  on  the  west  of  the 
PoUifly   road  comprised  both  arable  and  woodland.     The 
latter  lay  in  a  body  on  the  westerly  end  of  the  farm.     On 
the  easterly  side  the  woodland  jutted  out  in  a  strip  of  timber 
laud,  extending  easterly,  and  about  500  feet  in  width.     On 
the  north  side  of  the  strip  was  cleared  land,  and  on  the 
douth,  pasture  and  brush  land.     In  the  rear  of  this  cleared 
and  pasture  and  brush  land  was  a  fence,  which  ran  from  one 
side  of  the  farm  to  the  other,  through  the  woodland.     In 
front  of  the  strip  of  woodland  there  was  a  fence,  also  run- 
ning from  one  side  of  the  farm  to  the  other.     The  strip  was 
of  the  depth  of  about  eleven  chains  and  a  half.     The  com- 
plainants insist  that  by  the  expression  "  the  cross-fence  in 
front  or  east  of  the  woods,"  in  the  devise  in  the  codicil,  the 
testator  meant  the  fence  along  the  front  of  the  strip.     The 
defendants,  on  the  other  hand,  insist  that  he  meant  the 
other  fence,  in  the  rear  thereof.    It  appears  in  evidence  that 
the  testator  habitually  designated  the  strip  as  "woods." 
George  E.  Vreeland,  one  of  his  sons,  says  that  the  only 
woods  of  his  father's  which  he  knows  to  have  been  called 
l>y  that  name,  was  the  strip  and  the  peach  orchard  lot,  (which 
latter  was  a  lot  on  the  west  end  of  the  farm  given  to  the 
^dow  and  the  testator's  son,  Edo,  in  the  will,)  part  of  which 
was  woodland.     He  says  he  never  knew  the  wooded  land 
'>«tween  those  two  lots  to  be  called  the  "  woods ;"  that  that 
land  was  usually  called  "  the  maple  swamp,"  or,  when  he 
dedgnated  it  in  Dutch,  "  die  lange  vlei,"  or  the  long  swamp, 
and  that  th»3  strip  was  usually  called  "  the  wood  lot  in  front," 
oraome  such  name.     Elias  E.  Vreeland,  another  son  of  the 
tcatator,  testifies  that  the  strip  was  usually  spoken  of  as  "  the 
"^ood  lot,"  and  that  his  father  used  to  designate  it  as  "  the 
front  woods."    The  testator's  widow,  sworn  for  the  defend- 
ants, Bays  that  the  testator  used  to  call  it "  the  young  woods." 
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Edo  Viveland,  another  of  the  testator's  sons,  also  sworn 
the  defendants,  testifies  that  his  father  called  the  wc 
beyond  the  strip  "  die  lange  vlei,"  the  long  swamp.  E(] 
E.  Vreeland,  also  one  of  the  testator's  sons,  sworn  for 
complainants,  says  that  his  father  called  that  woods  *' 
lange  vlei,"  and  the  strip  "  the  front  woods,"  or,  in  Du 
"  die  eerste  bosch,"  and  that  he  designated  the  woods  in 
peach  orchard  lot  as  "  die  achter  bosch,"  or  the  back  wo 
There  appears  to  be  no  room  for  reasonable  doubt  as  to 
fence  to  which  the  testator  referred  in  the  devise  in  the  • 
icil.  It  is,  by  the  terms  of  the  devise  "  the  cross-fence  in  f 
or  east  of  the  woods."  The  only  fence  answering  this  dosc 
tion,  is  the  fence  in  front  of  the  strip.  The  fence  i 
west  of  it,  which  the  defendants  insist  is  the  one  referre( 
is  not  a  fence  in  front  or  east  of  the  woods,  but  a  fence 
ning  through  the  woods.  And  the  language  of  the  wi 
the  devise  of  the  peach  orchard  lot,  which,  as  before  sta 
was  a  lot  partly  covered  with  woods,  is  some  evidence  ol 
testator's  intention  in  the  use  of  the  language  under 
sideration.  He  speaks  of  a  fence  there  as  running  "  thrc 
the  woods."  That  was  a  fence  which  divided  the  str 
woodland  in  the  peach  orchard  lot  from  the  "  lange  v 
and  for  part  of  its  length,  along  the  cleared  land,  was  n« 
or  along  the  woods.  The  fence  in  front  of  the  strip  of  wc 
on  the  east  side  of  the  "  lange  vlei,"  was  maintained  \)\ 
testator  for  its  entire  length.  The  cleared  land  on  the  n 
of  the  strip  was  tilled  by  him  and  was  called  his  "  meislai 
or  corn  land,  and  the  boggy  meadow,  called  by  him 
vleitje,"  or  little  lowland,  on  the  south  side  of  the  strip, 
used  for  pasture  and  was  sometimes  mowed.  The  strip 
in  one  part  heavily  wooded.  George  E.  Vreeland  say 
woods  on  the  lot  were  hickory,  oak,  chestnut,  ainl  i 
small  wood.  Henry  Outwater  says  that  the  woods  oi 
strip  extended  westward  right  up  to  and  across  the  se 
or  westerly  cross-fence.  Elias  E.  Vreeland  says  the 
had  "  quite  large  timber "  on  it,  and  that  they  cut  tii 
out  of  it  for  a  new  house.     William  Williams  testifies 
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there  was  large  timber  standing  on  the  upper  or  northern 
part  of  it.  He  surveyed  the  land  in  1871.  He  says  that 
then,  speaking  approximately,  the  woodland  comprised  very 
nearly  half  of  the  lot,  and  it  was  an  old  growth.  John  H. 
Goetscliius  says  that  there  was  not  nmeh  difference  between 
the  condition,  as  to  size  and  thickness,  of  the  growth  directly 
west  of  the  second  fence  and  that  between  the  first  and 
second  fences.  Martin  Ganter,  sworn  for  the  defendants. 
Bays  the  strip  was  all  woodland,  but  on  part  of  it  there  was 
only  brush  and  some  dogwood  and  birch,  and  here  and  there 
a  timber  tree,  but  on  another  part  of  it  tliere  were  ''  heavy 
trees."  And  the  widow  testifies  to  the  same  eftect.  Mr. 
McKeon  says  that  in  the  southerly  part  of  the  "  spur,"  as  he 
terms  it,  there  were  large  trees,  and  he  adds  that  "  the  part 
of  the  spur  which  was  timbered  would  be  about  two-thirds, 
hardly  that."  Edo  Vreeland's  testimony  is  to  the  same 
effect.  He  says  that  the  strip  was  a  young  woods  at  the 
thne  of  his  father's  death.  Edgar  E.  Vreeland  testifies  that 
^ong  the  second  cross-fence  there  was,  on  the  east  side,  a 
strip  of  twenty-five  feet  in  width,  and  on  it  were  hickory, 
Wrch  and  chestnut  trees,  and  on  the  strip  there  was  heavy 
timber. 

It  is  e\'ident  that  the  strip  was  i)art  of  the  woods,  and 
that  it  was  so  regarded  by  the  testator.  The  cross-fence 
»n  front  or  east  of  the  woods  is  the  fence  in  front  of  the 
strip.  It  answers  the  description.  The  other  fence  does  not. 
There  is,  then,  no  latent  ambiguity  in  the  statement  as  to 
^hat  is  to  constitute  the  western  boundary  of  the  lot  given 
hy  the  codicil  to  Cornelia  Elizabeth.  The  testimony  of  the 
t^^tor's  declarations  after  the  will  was  made,  as  to  where 
ftud  what  the  line  was,  is  not  competent  evidence.  Nerhis 
^-  MartiUy  1  Vr,  465 ;  Boylan  ads.  Meeker^  4  Dutch.  274 ; 
-Bond  V.  Hoffman,  3  Hal  78. 

It  is  evident,  it  may  be  remarked,  from  the  testimony  of 
Mr.  McKeon,  that  before  the  codicil  was  drawn,  the  testator 
^tended  to  make  the  fence  in  front  of  the  strip  the  western 
"Oondary  of  the  land  devised  to  Cornelia  Elizabeth.     It 
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seems  that  Mr.  McKeon,  who  was  the  testators  stop-son, 
endeavored  to  induce  him  to  make  a  liberal  provision  for 
her  (she  was  his  half-sister),  and  had  conversation  with  the 
testator  on  the  subject.  He  says :  "  It  was  a  question  iu  dis- 
cussion whether  the  line  in  the  codicil  should  be  the  feuce 
east  of  the  '  slank '  or  the  fence  in  front  of  the  big  woods. 
He  (the  testator)  favored  the  fence  in  front  of  the  slauk,  a.^ 
the  other  line  fence  was  taking  too  much  oft' of  the  other  girk" 
Again  he  says  :  "  He  (the  testator)  favored  the  fence  in  front 
of  the  slank ;  I  urged  upon  him  in  front  of  the  big  woods; 
to  which  he  objected  because  it  would  be  taking  too  much 
from  the  girls."  He  says  these  conversations  were  before  tlie 
codicil  was  made.  Whether,  in  the  subsequent  conversations 
with  this  witness  and  the  others  who  testify  on  the  subject, 
the  testator  intended  to  mislead  them  or  not,  it  is  not  neces- 
sary to  consider.  Those  persons  were  his  wife,  who  was  the 
mother  of  Cornelia  Elizabeth  and  of  Mr.  McKeon,  and  his 
wife's  sister  and  her  husband.  It  is  enough  to  say  that  the 
testimony  is  incompetent. 

The  complainants  are  not  barred  by  laches.     The  premiees 
in  question  have  been  in  disi)ute  between  the  parties  to  this 
suit  for  very  many  years,  and  have  been  accordingly  dealt 
with  by  all  parties  as  property  the  title  whereto  was  in  litigsi- 
tion.     In  1857  the  executors,  on  a  representation  that  the 
personal  estate  of  the  testator  was  insufficient  to  pay  hi*^ 
debts,  obtained  an  order  of  the  orphans'  court  of  the  county 
of  Bergen  to  sell  part  of  the  real  estate.     Under  that  order 
they  sold  i)art  of  the  disputed  premises.     A  part  of  tb^ 
proceeds  of  the  sale  has  remained,  after  pajTiient  of  th^ 
testator's  debts,  in  the  hands  of  the  executors  ever  sinc-^ 
that  time  awaiting  a  judicial  determination  of  the  dispute  t*- 
to  the  title.     Tlie  rest  of  the  property  has,  as  before  statec^ 
been  regarded  by  the  i)arties  as  being  in  dispute,  and  r^ 
equity  is  set  up  against  the  complainants.     The  latter  ar:* 
entitled  to  the  relief  they  pray  in  their  bill. 

The  executors  will  be  decreed  to  sell  the  premises  und^ 
the  power  given  in  the  fourth  section  of  the  will,  and  di^ 


Stew.]  MAY  TERM,  1877.  361 


Atwater  r.  West. 


ribute  the  proceeds,  with  the  balance  of  the  proceeds  of  the 
ale  above  mentioned,  under  the  order  of  the  orphans'  court, 
o  the  p^^rsons  entitled  thereto  under  that  section. 


Edward  S.  Atwater 

V. 

John  S.  West. 

1.  Where  the  holder  of  the  first  of  two  mortgages  upon  a  lot  of 
and,  brought  suit  in  this  court  on  his  mortgage  for  foreclosure  and 
*le  of  the  mortgaged  premises,  and  they  were  sold  accordingly,  but 
beholder  of  the  second  mortgage,  though  the  assignment  to  him  was 
»uly  recorded  when  the  suit  was  brought,  was  not  made  a  party  to  the 
>uit,  Heldj  that  the  holder  of  the  latter  mortgage  might  maintain  a 
uit  to  foreclose  u  on  his  mortgage. 

2.  Tlie  first  mortgagee  in  this  case  was  not  allowed  to  recover  the 
iniount  of  certain  municipal  assessments  upon  the  premises,  paid  by 
^ni  after  his  purchase  at  the  sheriif's  sale  under  his  foreclosure, 
'^cause  said  assessments  were  illegal,  and  the  payment  thereof  might 
•^ve  been  successfully  resisted. 


Bill  to  foreclose,  and  cross-bill  pra^nng  that  complainant 
n  the  original  bill  may  bo  rei^uired  to  redeem.  On  final 
rearing  on  pleadings  and  proofs. 

Mr,  W.  P.  Wilson  and  Mr,  E,  S,  Atwater,  for  complainant. 

Mr,  C\  Ewan  Merritt,  for  defendant. 

The  Chancellor. 

The  complainant,  Edward  S.  Atwater,  filed  his  bill  to  fore- 
close lu8  mortgage  ui>on  certain  land  and  premises  in  the  city 
of  IIKzabeth.  His  mortgage  was,  when  it  was  given,  the  sec- 
^  upon  the  premises.  It  was  given  by  Mahlon  Tucker 
•»d  Ids  wife  to  Ithamar  Charles  Conkey,  and  it  is  dated 
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November  25th,  1870.  Tlie  defendant,  West,  lield  the  first 
morttriige  on  the  premises.  It  was  given  by  Tueker  andliis 
wife,  and  was  dated  Xovember  3d,  1866.  The  eomplainant's 
mortgage  was  assigned  by  Conkey  to  David  Riehanlson,  by 
assignment  dated  on  the  same  day  of  the  date  of  the  mort- 
gage, November  25th,  1870,  and  the  assignment  was  duly 
recorded  on  the  2<1  of  December  following.  The  mort- 
gage was  subsequently  assigned  by  Richardson  to  the  com- 
plainant, Edward  S.  Atwater,  by  assignment  dated  DecembiT 
4th,  1874,  and  duly  recorded  on  the  24th  of  March,  1875. 

On  the  10th  of  March,  1873,  West  filed  his  bill  in  this 
court  to  foreclose  his  mortgage.     lie  made  Tucker  and  h\^ 
wife,  and  Conkey,  and  them  alone,  parties  to  the  bill.    At 
that  time  the  complainant's  mortgage  was  held  by  Richard- 
son, to  whom,  as  before  stated,  Conkey  had  assigned  it  on 
the  day  of  its  date,  by  assignment  recorded  on  the  same  day. 
Conkey,  having  no  interest  in  the  suit,  did  not  appear;  and 
Richardson  had  no  knowledge  of  the  existence  of  the  suit 
until  after  the  [property  was  advertised  for  sale  under  the  exe- 
cution.    A  decree  for  foreclosure  and  sale  was  entered  in 
the  cause  in  favor  of  West  for  $2,365.64,  and  an  execution 
issued  accordingly,  under  which  the  property  was  purchased 
by  him,  on  a  bid  of  ?2,600,  on  the  19th  of  November,  1873, 
and  a  deed  was  executed  and  delivered  to  him  by  the  sheriti 
therefor  <»n  the  1st  of  December,  following.     West  paid  th^ 
sheriff  the  difference   between  the  amount  due  him  on  hi* 
decree  and  the  amount  of  his  bid.     There  was  then  due  c>i 
the  decree,  for  principal  and  interest,  the  sum  of  32,432.30 
As  soon  as  the  deed  was  delivered.  West  authorized  a  firm  o 
real  estate  agents  in  Elizabeth  to  rent  the  property  for  hinr> 
and  he  has  exercised  control  over  it  and  has  been  in  possessio 
of  it,  by  his  agents  and  tenants,  ever  since  that  time.     Tl^ 
original  bill  in  this  suit  is  filed  against  Tucker  and  We*= 
and  their  wives.     It  states  the  foreclosure  proceeding,  aiv 
sale  and  conveyance  just  mentioned,  and  prays  a  foreclosu^ 
and  sale  of  the  premises  to  pay  the  complainant's  mortgage 
West  answered  the  bill,  denying  Atwater's  right  to  a  decr^ 
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of  foreclosure,  and  sotting  up  West's  title  under  his  fore- 
closure, and  alleging  that  Richardson  was  aware  of  the 
foreclosure  proceedings  in  that  suit  before  the  sale  took 
place,  and  expressed  a  desire,  before  the  sale,  to  be  per- 
mitted to  redeem  West's  mortgage;  that  an  opportunity 
was  accorded  to  him  to  do  so,  but  he  did  not  avail  himself 
of  it,  and  that  the  complainant,  Atwater,  was,  at  the  time, 
his  confidential  adviser  and  had  notice  of  this  suit ;  the  fact 
that  Richardson  was  not  a  party  to  it,  and  that  Richardson 
before  the  sale  knew  of  the  existence  of  the  foreclosure  suit 
and  of  the  decree  therein,  and  had  sought  an  opportunity 
to  redeem,  which  had  been  granted,  but  of  which  he  did  not 
avail  himself.  West  then  filed  the  cross-bill,  setting  up  the 
same  matters,  and  praj-ing  that  Atwater  might  be  required 
to  redeem,  and  to  that  end  to  pay  to  him  the  principal  and 
interest  due  on  his  mortgage,  and  the  amount  expended  by 
Wm  for  repairs,  and  for  taxes  and  municipal  assessments 
Qpon  the  property.  The  complainant  answered  the  cross- 
bill. Replications  having  been  filed,  the  testimony  in  the 
cause  was  taken  under  an  agreement  between  the  counsel  of 
the  parties  that  the  same  testimony  might  be  used  in  both 
the  original  and  cross-suits.  Atwater  has  a  right  to  a  decree 
of  foreclosure  and  sale  of  the  mortgaged  premises.  Vaiider- 
^nip  V.  Shelton,  11  Paige  28;  McCall  v.  Yard,  1  Stock.  358; 
Kilbom  V.  Bobbins,  8  Allai  466 ;  Chilver  v.  Weston  12  G  E. 
^^'  435. .  By  his  purchase  under  his  own  foreclosure.  West 
obtained  the  int<?rest  he  had  had  as  mortgagee,  and  the  equity 
of  redemption  of  Tucker  and  wife. 

The  rights  of  Richardson  were  not  affected  by  the  fore- 
<^lo8ure.  The  fact  that  Conkey  was  a  party  to  the  suit  is  of 
^0  importance,  for  he  had  no  interest  whatever  in  the  mort- 
8*ged  premises.  He  had  parted  with  his  interest  as  mort- 
8^e,  more  than  two  years  previously,  by  the  assignment 
^Bichardson,  which  was  duly  recorded  a  few  days  afterward. 
^^t,  therefore,  had  constructive  notice  of  that  assignment. 
The  fact  that  his  solicitor,  before  commencing  the  suit  for 
rorecloBure,  procured  a  certificate  of  search  from  the  clerk  of 
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the  county  where  the  uiortgaged  premises  are  situated,  in 
whieh  the  assignment  did  not  appear,  and  that  neither  West 
nor  liis  solicitor  knew  of  the  assigimient,  cannot  aftect  the 
rights  of  Richardson  or  the  complainant  as  his  assignei^  Xor 
is  the  allegation  of  the  answer,  in  the  original  suit  and  the 
cross-bill,  in  regard  to  Richardson's  failure  to  take  advantage 
of  the  allege<l  opportunity  to  redeem,  sustained.     Mr.  Rich-     ] 
ardson  testifies  that  he  never  had  any  notice  of  the  foreclosure 
suit ;  that  the  first  knowledge  he  had  on  the  subject  was  by 
seeing  the  advertisement  of  sale  in  the  newspaper,  three 
davs  before  the  day  on  which  the  sale  was  advertised  to  take 
place ;  that  he  had  a  conversation  with  West  on  the  24th  of 
September,  1873,  the  day  on  which,  according  to  the  adver- 
tisement, the  sale  was  to  take  place  ;  that  he  then  expressed 
to  the  latter  his  suq)rise  at  the  foreclosure,  seeing  that  the 
proceedings  were  not  binding  on  him,  but  said  that  he  would 
consent  to  the  sale  if  some  satisfactory'  arrautrement  could  1>^ 
made  between  them;  that  West  then  asked  him  what  woul*» 
be  satisfactory  to  him;  on  his  requesting  the  former  to  stat*-' 
what  were  the  best  terms  he  would  make  if  he,  Richardson  «• 
should  buy  the  property  at  the  sheriff's  sale  to  protect  hiiH" 
self,  West  answered  that  they  were  $600  in  cash,  and  Rid  *" 
ardson's  bond  for  $2,000  with  a  mortgage  on  the  property* 
for  two  years ;  that  he  accepted  the  proposition,  and  the>* 
both  went  to  the  sheriff's  oflice;  that  Mr.  Tucker  obtaiiie*-^ 
an  adjournment  of  the  sale   for  four  weeks;    that  at  t\x^ 
expiration  of  that  time  they  met  again  at  the  sherift's  offic^^ 
and  Tucker  procured  another  like  adjournment ;  that  at  tU  • 
expiration  of  that  time  West  and  Richardson   met  at  tl>* 
sherift''s  office,  and  the  latter  told  West  that  he  was  there  t:  * 
purchase  the  property  upon  the  proposition  that  West  hm^^ 
made,  and  which  he  accepted ;  that  West  then  replied  tlifc^ 
he  would  not  carry  out  the  proposition,  and  that  if  he,  Ricl 
ardson,  wanted  to  buy  the  property  he  must  pay  all  tl 
money  due,  and  that  if  anything  was  to  be  made  out  of 
property  he  wanted  to  make  it  himself.     He  adds,  that  a 
being  prepared  to  pay  the  whole  amomit  of  the  money, 
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was  obliged  to  submit  to  the  sale.  West  does  not  deny  the 
material  parts  of  this  statement.  He  purchased  the  property 
at  the  sheriff's  sale  with  full  knowledge  of  the  infirmity  of 
the  proceedings  under  which  he  proposed  to  take  his  title. 
Nor  is  there  any  ground  on  which  it  could  be  held  that  the 
complainant  is  barred  by  laches. 

The  property  is  still  in  the  hands  of  West,  and  no  new  right 
has  super\'ened.  The  complainant's  claim  is  wholly  unaf- 
fected by  the  sale  to  West.  It  is  not  barred  by  limita- 
tion or  presumption  of  law  or  equitj\  Nor  will  the 
complainant  be  required  to  redeem.  His  bill  for  fore- 
closure and  sale  of  the  property  under  his  mortgage, 
was  filed  before  West's  bill  to  require  him  to  redeem 
was  filed.  Under  the  circumstances,  he  is  entitled  to  the 
relief  which  he  seeks,  and  cannot  be  deprived  of  it  by  the 
filing  of  the  cross-bill.     Kilbom  v.  Robbins^  ubi  supra. 

There  will  be  a  decree  that  the  mortgaged  premises  be 
sold  to  pay,  in  the  first  place,  the  amount  due  to  West  on 
his  mortgage ;  in  the  next  place,  the  amount  due  on 
Atwater's  mortgage,  with  his  costs  of  this  suit ;  the  balance 
to  be  paid  to  West,  as  owner  of  the  property.  In  comput- 
ing the  amount  due  to  West  on  his  mortgage,  he  will  be 
required  to  account  for  the  rents  and  profits  which  he  has 
received,  or  reasonably  ought  to  have  received,  from  the 
premises  since  the  delivery  of  the  sheriflT's  deed  to  him. 
He  will  be  allowed  for  any  necessary  repairs  he  may  have 
put  upon  the  premises,  and  for  the  taxes,  but  not  for  the 
niunicipal  assessments  paid  by  him.  Those  assessments 
Were  for  a  sewer  and  for  paving.  They  were  levied  under 
the  charter  of  the  city. 

The  city  sur\'eyor,  by  whom  the  assessment  for  paving 
Was  made,  and  whose  duty  it  was,  under  the  charter,  to 
^ake  it,  testified  that  the  whole  cost  of  the  paxdng  improve- 
'^ent  was  divided  on  the  whole  street,  according  to  .the 
Jiumber  of  front  feet  in  each  lot ;  and  that  no  regard  was 
"8d  to  the  depth  of  the  lot,  nor  to  the  improvements 
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thereon ;  and  that  the  whole  cost  was  hiid  on  the  proix'rty 
on  the  line  of  the  street  on  which  the  pavement  was  laid. 
This  assessment  was,  indeed,  made  in  conformity  ^\'ith  the 
directions  of  the  charter  of  the  city ;  but  it  was  an  illegal, 
and  therefore  invalid  assessment.  It  would  not  have  been 
siistiiined  at  law,  and  a  title  under  it  would  have  been  extin- 
guished by  this  court,  State^  Agens  v.  Mayor ^  ^,  of  Newark^ 
8  Fr.  415 ;  Bogert  v.  CUy  of  Elizabeth,  12  C.  E.  Gr.  568. 

The  sewer  assessment  was  laid  under  a  provision  of  the 
charter  that  the  whole  of  the  cost,  damages  and  expenses  of 
constructing  any  sewer  or  drain  in  any  part  of  the  city  shall 
be,  by  a  just  and  equitable  assessment,  assessed  upon  the 
owners  of  all  the  land  and  real  estate  benefited  therebv,  in 
proportion,  as  nearly  as  may  be,  to  the  advantage  each  shall 
be  deemed  to  acquire.     P.  L.  1863,  §  101.     This  provision 
is  not  in  contravention  of  the  constitution  or  of  natural  law- 
Village  of  Passak  v.  State,  Del.,  Lack,  .^  West.  R.  R.  Co,,  f^ 
Vr.  538.     It  does  not  appear,  however,  by  the  report  of  tht^' 
commissioners  by  whom  the  assessment  was  made,  that  the^ 
amount   assessed   upon   the   mortgaged    premises   did  noC 
exceed  the  amount  of  advantage  derived  by  the  propertr 
from  the  improvement,  and  that  omission  is  fatal  to  thtr 
validity  of  the  assessment.      It  therefore  would  have  been 
set  aside,  or  title  thereunder  extinguished,  for  that  cause. 

This  view  of  the  subject  renders  it  unnecessary  for  me  to 
consider  the  question,  raised  on  the  hearing,  as  to  whether, 
under  the  charter,  that  assessment  was  a  lien  upon  the  land. 
AVest  paid  both  these  assessments  after  he  received  his  deed 
for  the  property  from  the  sheriff.  To  allow  them  would  be 
to  deprive  the  complainant  of  his  lawfiil  rights  in  respect  to 
them,  and  to  compel  him  to  allow  claims  against  which  he 
would  have  had  a  valid  defence.  West  will  not  be  allowed 
the  costs  of  his  foreclosure  suit,  or  of  the  sheriff's  sale  there- 
under. They  are  not  chargeable  against  the  complainant. 
Parker  v.  Child,  10  C  E.  Gr.  41 ;  Chilver  v.  Weston,  12  C.  E. 
Gr.  435.     The  cross-bill  will  be  dismissed,  and  West  yn\\  be 
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required  to  pay  the  cost«  of  that  suit.  It  was  not  necessary 
to  enable  the  court  to  grant  him  the  relief  to  which  he  is 
i'utitlecl,  and  the  rest  of  the  relief  sought  thereby  is  denied. 
There  must  be  a  reference  to  a  master. 


•I 


Isaac  J.  Vanderbeck 

V. 

George  C.  Perry  and  others. 

^'  The  purchaser  of  an  estate  by  the  curtesy  at  sheriflTs  sale,  under 
^'ecution  against  a  surviving  husband,  may  file  a  bill  to  correct  a  mis- 
^^  in  the  description  of  the  premises. 

-•  Where  the  premises  had  been  conveyed  by  J.  (the  tenant  by  the 
curtesy  J  and  his  wife  to  B.,  and  reconveyed  by  B.  and  his  wife  to  J.'s 
^^^y  Held,  that  B.  and  his  wife  were  necessary  parties  to  a  bill  for 
'^'ofming  tiie  deed. 


^ill  for  relief.     On  general  demurrers  of  all  the  defend- 
^'^tjSj  and  motion  to  dissolve  the  injunction. 

3fr.  S.  B.  Ransom  and  Mr.  J,  B.  Vredtnburgh,  for  the  de- 
^'^^rrants. 

Jifr.  Flavel  McGee^  for  complainant. 

The  Chancellor. 

The  complainant,  by  his  bill,  seeks  protection  for  his  title 

^  and  possession  of  certain  land  in  Jersey  City,  in  which 

^^  claims  to  have  an  estate  for  the  life  of  Lorenzo  Jones. 

T"liat  estate  was,  he  alleges,  bought  by  him  at  sherift''s  sale, 

^^i^der  an  execution  issued  on  a  judgment  recovered  against 

Jones  by  the  complainant  and  his  partner  in  business.    After 

toe  purchase  ajjd  delivery  of  the  sherift''s  deed  to  the  com- 

plftiuant,  Jones  delivered  to  him  possession  of  the  property. 
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on  wliic-h  thi-re  is,  and  wad,  a  dwellin^-lmust"  buih  hv  Jont^, 
and  he  lias  remained  in  pos9e?«sion  ever  since. 

Tlie  defendants  are  Georire  C  Perrv,  Pereival  P.  Perry, 
and  Sarah  S.  Brinkerhoff.  (the  sons  and  daughter  and  heir^ 
at-hiw  iif  Mrs.  Mar^jaret   Perrv,  deceased,)  and  Conielius 
Brinkerhuff,  the  Iiusband  of  the  daughter,  and  Lorenzo  Jone? 
and  Marv  Ella  Jones,  his  dau^rhter.     Mrs.  Perrv  was  the 
widow  of  George  C.  Perry,  from  whom  Jones  bought  the 
pro|ierty,  then  unimproved,  in  1860.     If  Perry  was,  at  hi* 
death,  entitled  to  the  property,  it  passed  under  his  xiill  to 
his  widow.     She  died,  leaving  a  will  by  which,  if  she  died 
seizefl  of  it,  the  property  passed  t<»  her  heimi-at-law.     The  bill 
states  that,  in  1859,  the  property,  which  was  designated  on 
a  map  known  as  the  "  map  of  the  profK^rty  of  D.  B.  Wake- 
man  and  others,  Monticello  avenue,  Bergen  Heights,"  ^^ 
lots  ^5  and  87 :    and  being  then    vacant  was  conveyed  to 
George  C.  Perry,  by  Edgar  B.  Wakeman ;  tliat  Perry  held 
the  property  until  1860,  when  he,  with  his  wife,  conveye<l  i< 
to  Jones,   but  by   misdescription,  through  mistake,  it  wa=* 
designated  in  the  deed  as  lots  39  and  41,  neither  of  whid^ 
lots  Perry,  ever  owned;  and  that  Jones  took  possession  an*^ 
built  a  dwelling-house  on  the  property. 

In  1861,  Jones  and  his  ^vife,  in  order  to  transfer  the  titl*^* 
in  fee  to  the  latter,  conveyed  the  property,  by  the  same  mir^' 
description,  to  one  Edwin  R.  Bisbee,  who,  in  1862,  with  hi  ^ 
wife,  conveyed  it,  by  the  same  erroneous  description,  to  Mr^ 
Jones.     Mrs.  Jones  died,  leaving  one  child,  the  offspring  (^  ' 
her  marriage  with  Mr.  Jones.     He  therefore,  it  is  allegeil 
had  curtesy  in  the  property.     Under  the  judgment  befor^=^ 
mentioned  the  complainant  bought  the  premises  at  sheriff  ^ 
sale  in  May,  1866,  and,  as  before  stated,  Jones  then  gave  hiir^ 
possession,  which  he  has  ever  since  retained.     The  bill  state  ^ 
that  the  sheriff  in  his  levy  designated  the  property,  by  miss=** 
tiike,  as  lots  39  and  41.     Recently,  and  since  the  death  o^ 
Mrs.  Perry,  the  complainant  having  discovered  the  mistak 
in  the  deed  from  Perry  and  his  wife  to  Jones,  applied  t 
the  defendants,  George  C.  Perry,  Pereival  P.  Perry,  and  Mr^ 
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LThofF  and  her  husband,  for  a  release  of  lots  35  and 
seither  they  nor  Perry  or  his  wife  ever  claimed  any 
or  title  to  the  land  since  the  conveyance  to  Lorenzo 

persons  so  applied  to  refused  to  give  the  release,  but 
lit  an  action  of  ejectment  against  the  complainant  and 
irtner  and  the  complainant's  tenant,  to  recover  the 
*ty.  To  restrain  the  plaintifts  in  that  action  from  pro- 
ig  thereon,  this  suit  was  brought.  On  filing  the  bill 
unction  was  issued  accordingly.  All  the  defendants 
demurred  by  general  demurrer.  They  also  move  to 
re  the  injunction.  The  power  of  the  court  to  reform 
on  the  ground  of  mistake,  is  undoubted.  The  right 
complainant  in  this  case  to  that  relief  is  questioned. 
I  defendants  insist  that  he  has  no  title  to  the  premises, 
leirs-at-law  of  Mrs.  Perry  insist  that  Mrs.  Jones. was 
seized  of  the  property,  and  that,  therefore,  her  hus- 
liad  no  curtesy  therein.  They  and  the  other  defend- 
ontend  that  it  appears  by  the  bill  that  the  levy  was 
3  Xos.  39  and  41,  and  not  on  lots  35  and  37,  and  that 
tter  were  not  advertised  for  sale  bv  the  sheriff,  and 
lot,  in  fact,  sold  to  the  complainant,  so  that  he  has  no 
>r  equitable  interest  in  the  premises,  and  therefore  is 
ititled  to  relief. 

J  complainant,  by  his  bill,  prays  that  the  mistake  in 
'eds  mav  be  corrected ;  that  his  title  to  the  life  estate 
prcTuises  in  question  may  be  established,  and  that  the 
9  and  Brinkerhoffs  may  be  restrained  from  prosecuting 
L»ctment.  He  also  prays  for  relief  generally.  Has  he 
m  interest  in  the  premises  as  entitles  him  to  demand 
formation  of  the  deed  ? 

i  bill  states  that  the  premises  intended  to  be  conveyed 
rry  and  his  wife  to  Jones,  were  lots  Xos.  35  and  37,  and 
t  was  intended  to  convey  the  same  premises  by  the 
from  Jones  and  his  wife  to  Bisbee,  and  the  deed  from 
Ater  and  his  wife  to  Mrs.  Jones ;  that  under  and  bv 
J  of  the  execution  issued  upon  the  judgment  recovered 
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by  the  complainant  and  his  partner  against  Jones,  the 
levied  upon  and  sold  the  very  property  intended  to  1 
veved  bv  those  deeds,  and  known  as  lots  Nos.  35  and 
which  were  then  in  the  possession  of  Jones,  and  tl 
sheriff,  by  mistake  in  his  levy,  designated  the  proj 
lots  Xus.  39  and  41.  The  le\^'  is  not  set  out  in  the  t 
is  enough,  in  considering  the  demurrers,  to  say  that 
avers  that  the  sheriff"  levied  on  and  advertised  an<l  s 
identical  property  intended  to  be  conveyed  by  P< 
Jones.  If  this  be  true,  and  it  must  be  taken  to  be 
demurrer,  the  comjJainant  has  a  claim  to  relief. 

The  demurrer  will  be  overruled,  with  costs.     Bisb 
his  wife  have  not  been  made  parties.     They  are  ne 
parties.     The  complainant  will  be  allowed  to  amend 
in  that  respect,  on  the  usual  terms.     The  injunction 
retiiined  until  the  hearing. 


Richard  S.  Kuhl 

r. 

Jacob  L.  Martin  and  others?. 

A  referenc(i  to  a  master  was  made  by  consent  of  complaim 
the  answering  defendants,  and  the  order  of  reference  direct 
notice  of  the  reference  be  given  to  all  the  defendants  in  t 
Held  J  that  the  order  did  not  give  leave  to  a  defendant  agains 
there  wtis  a  decree  pro  confesso,  to  come  in  before  the  master  and 
under  the  reference,  a  claim  which  ought  to  have  been  set 
answer. 


On  exceptions  to  master's  report. 

Mr.  G.  N.  Med,  Mr.  li.  S.  Kuhl,  and  Mr.  G.  A.  Al 
Henry  G.  Cook,  exceptant. 

Mr.  Cortlandt  Parker,  for  Jennie  E.  Martin. 
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The  Chancellor. 

By  an  order  in  this  cause,  made  on  behalf  of  the  defend- 
ant, Henry  G.  Cook,  on  the  21st  of  December,  1875,  on  a 
motion  to  dismiss  the  bill  for  want  of  prosecution,  after 
reciting  that  answers  had  been  filed  in  the  cause  by  the 
Home  Insurance  Company,  Henry  G.  Cook,  Augustus 
Smith  and  his  wife,  and  William  Paterson,  defendants,  and 
that  uo  other  answers  had  been  filed,  and  that  the  receiver 
appointed  in  tliis  cause  {Kuhl  v.  Martin,  11  C  -E.  Gr.  60,)  had 
>»ol(l  at  public  auction  the  property  of  which  he  was  put  in 
possession,  for  the  benefit  of  those  whom  it  might  concern, 
and  that  the  proceeds  of  the  sale  were  then,  or  shortly  there- 
after would  be,  in  the  hands  of  the  receiver,  it  was,  by  con- 
sent of  the  respective  counsel  of  the  complainants  and 
answering  defendants,  referred  to  Frederick  W.  Stevens, 
Esq.,  one  of  the  masters  of  this  court,  to  ascertain,  by  such 
testimony  as  he  should  think  proper  and  necessary,  and 
report  the  priority  of  the  claims  of  the  respective  claimants, 
parties  in  this  suit,  to  that  money ;  and  that  the  receiver 
present  his  account  of  his  receivership,  under  oath,  before 
the  master,  who  was  to  ascertain  and  report  the  amount  of 
compensation  proper  to  be  allowed  to  him  for  his  services ; 
^nd  that  the  master  give  to  all  persons  who  were  parties  to 
this  suit,  notice  of  the  time  and  place  of  taking  the  testimony 
and  settling  the  account  of  the  receiver. 

tinder  this  reference  the  master  proceeded  to  the  dis- 
charge of  the  duties  thereby  imposed  upon  him,  and  on  the 
^^th  of  April,  1876,  reported  that  the  Ju<lgments  of  the 
Hunterdon  County  National  Bank  stand  first  in  order  of 
priority  as  liens  upon  the  oyster  grounds  which  lie  within 
this  state ;  that  the  mortgage  made  to  Henry  G.  Cook,  and 
"}'  him  assigned  to  Charles  Keen,  trustee  for  Joimie  E. 
*^'artin,  stands  first  in  order  of  priority  as  a  lien  upon  the 
^J^^rs  taken  from  all  the  oyster  grounds,  without  regard  to 
.^bether  they  lie  within  or  without  this  state,  and  is  second 
'^^  Otder  of  priority  as  a  lien  on  the  oyster  grounds  which  lie 
^Ulin  this  state ;  that  the  judgment  recovered  by  the  Union 
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National  Bank  stands  second  in  order  of  priority  as  a 
upon  the  oysters  which  were  taken  from  the  land  1 
within  this  stat^,  and  third  in  order  of  priority  as  a  lie 
the  land ;  and  that  the  judgment  recovered  by  Richa 
Kuhl  stands  third  in  order  of  priority  as  a  lien  upoi 
oysters  taken  from  land  lying  in  this  state,  and  four 
order  of  priority  as  a  lien  upon  the  land. 

As  to  the  money  arising  from  the  sale  of  the  great 
which,  in  his  opinion,  lie  out  of  this  state,  he  suggests 
none  of  the  parties  to  this  suit  are  entitled  to  it,  and 
if  tliis  court  had  no  jurisdiction  to  sell  the  land  becai 
its  being  without  this  state,  the  lien  of  the  mortgage  he 
Mrs.  Martin  remains  unimpaired ;  and  as  those  who 
chased  it  from  the  receiver  get  no  title,  it  seems  to  be  • 
able  under  the  circumstances,  if  the  court  confirm 
judgment  as  to  the  locality  of  theJand,  to  refund  the  m 
but  he  adds  that  as  to  the  oysters  on  that  land,  Mrs.  Mi 
mortgage  was  a  lion  upon  them  irrespective  of  locality 
they  having  been  actually  sold,  she  appears  to  be  entit 
the  proceeds.  He  ftirther  reports,  that  as  to  the  oystc 
the  beds  in  this  state,  the  Union  National  Bank  an 
complainant  have  a  lien  thereon  by  virtue  of  their 
which  were  not  only  upon  the  lands,  but  also  upon  the 
to  take  oysters  therefrom,  and  to  plant  oysters  thereon, 
also  reports  that,  at  the  date  of  the  report,  there  was  c 
the  defendants,  Henry  G.  Cook,  on  his  judgments  (the 
covered  by  the  Hunterdon  County  National  Bank)  $7,2 
to  the  trustees  of  Mrs.  Martin,  on  her  mortgjiges,  $4,6.' 
to  the  Union  National  Bank  of  Rahway,  on  their  judg 
?7,908.06,  and  to  the  complainant,  on  his  judgment,  ?9,7 

To  the  report,  both  Henry  6.  Cook  and  Mrs.  Martin 
excepted  on  the  following,  among  other  grounds :  Th; 
master  permitted  testimony  to  be  taken  (and  consider 
with  reference  to  the  claim  of  Mrs.  Martin,  who  had  n< 
appeared  nor  answered,  nor  in  any  way  set  up  her  clai 
the  suit ;  that  he  passed  upon  the  question  of  jurisdi 
which  was  not  referred  to  him  nor  raised  in  the  suit;  tli 
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decision  on  that  subject  was  based  on  ineompetont  and  insuf- 
ficient evidence,  and  that  he  misinterpreted  the  order  of 
reference  which,  if  it  admits  of  the  construction  put  upon  it 
by  him,  should  be  amended.  He  excepts  also  to  the  report 
that  the  levies  of  the  Hunterdon  County  Bank  were  not  on 
the  oysters  on  the  oystering  grounds,  but  on  the  land  only ; 
and  because  he  admitted  incompetent,  and  refused  to  receive 
competent  evidence  on  that  subject  and  in  reference  to  the 
location  of  the  property. 

On  the  other  hand,  Mrs.  Martin  excepts  on  the  ground  that 
neither  of  the  executions  and  levies  thereunder  created  any 
lien  on  either  the  oyster  grounds  or  the  oysters  thereon. 

Mrs.  Martin,  who  had  neither  answered  nor  appeared  in 
the  cause  when  the  order  of  reference  was  made,  asks  leave 
now  to  answer.  The  answer  which  she  proposes  to  file,  if 
permission  is  given,  alleges  her  bonajuie  ownership,  for  valu- 
able consideration,  of  the  land  and  premises  mortgaged  by 
her  and  her  husband  to  Henry  G.  Cook,  by  the  mortgages 
for  14,000  and  $2,600  respectively,  at  the  time  when  those 
mortgages  were  given ;  that  she  executed  those  mortgages 
on  that  property  (which,  as  she  alleges,  was  her  separate 
estate,  not  obtained  by  voluntary  conveyance  from  her  hus- 
band,) in  order  to  enable  Cook,  by  means  of  and  with  those 
mortgages,  to  obtain  an  assignment  to  himself  of  the  Hun- 
terdon County  National  Bank  judgments ;  and  that  it  was 
Agreed  that,  in  consideration  thereof,  the  mortgages  then 
held  by  him,  and  given  to  him  by  her  husband  and  herself, 
should  be,  as  they  were,  assigned  to  her. 

Though  the  master  was,  by  the  order  of  reference,  required 

to  notify  all  the  parties  in  the  suit,  whether  they  had  appeared 

^^  not,  it  by  no  means  followed  that  he  was  to  entertain  the 

^laims  of  all  parties  to  the  suit  w^ho  should  present  them, 

'^'^^spective  of  the  pleadings.      It  was   intended  that  all 

Parties  in  interest  should  have  an  opportunity  to  be  present 

**  the  taking  of  the  account,  but  it  was  not  designed  to 

J*iBregard  in  this  case  the  ordinary  regulations  of  practice 

^  this  respect.     Mrs.  Martin  had  no  standing  in  the  cause 

2ft 
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as  a  claimant  undtT  her  mort^nisjes.     The  bill  directly  and 
explicitly  called  iu  question  her  right  to  the  very  pn.»perty 
a  claim  t«>  which,  as  her  separate  estate,  she  now  asks  leave 
to  Set  up.     It  alleged  that  the  chattel  mongage,  whicli  she 
now  claims  to  own  by  assignment  to  her  trustee,  was  fraud- 
ulent, and  prayed  that  it  might  be  so  decived,  and  tliat  the 
mortgage  might  Ix*  cancelled.   Although  a  motion  to  dissolve 
the  injunction  was  denied  in  the  term  of  February,  1875, 
partly  on  the  ground  that  she  had  not  answered,  and  tliat 
the  complainant  was  entitled  to  her  answer  to  the  matters 
charged  in  the  bill  in  re8i>ect  to  the  ct^nveyances  of  property 
therein  alleired  to  have  been  made  to  her,  and  as  to  thciiiort- 
gages  made  by  her  and  her  husband  t(»  Cook,  she  did  not 
answer  nevertheless,  and,  on  the  30th  of  November  follow- 
ing, a  decree  pro  confesso  was  entered  against  her.     It  is  true 
the  bill  did   require   her  to  answer  under   oath,  but  that 
did  not  absi)lve  her  from  the  obligation  to  answer,  and  her 
failure  to  do  so  was  attended  witli  the  usual  consequences. 
The  order  of  reference  was  made  on  the  bill  and  answers. 
There  is  no  evidence  in  the  cause  except  that  which  ^va^ 
taken  before  the  master  on  the  reference.     The  bill  lianng 
been  taken  a.s  confes:?ed  against  Mrs.  Martin,  the  eourt  was 
at  liberty  to  proceed  to  a  decree  as  l.>etween  the  j>artit^  who 
had  appeared  and  answered. 

In  fact,  the  relation  of  the  claims  to  each  otliir,  a> 
to  order  of  priority,  had  not,  when  the  order  of  reference 
was  made,  been  affected  by  the  litigation.  There  was  nothing 
in  the  cause  to  show  that  Mrs.  Martin  had  anv  claim  what- 
ever  upon  the  property  in  question.  Her  silence  when  she 
was  called  upon  to  answer,  was  proof  that  she  had  nom'- 
Moreover,  it  appears  from  the  answer  which  she  desires  leave 
to  file,  that  the  mortgages  held  by  Cook  were  given  bv  her 
and  her  husband  for  the  amount  due  upon  the  mortgage 
which  Cook  assigned  to  her,  and  that  one  object  oi  the 
parties  in  giving  the  new  mortgage,  was  to  enable  Cook» 
by  means  thereof,  to  obtain  an  assignment  of  the  judgments 
of  the  Hunterdon  County  National  Bank.    It  appears  to 
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elieen  iiuilerstood  tliat  lie  could  ueo  those  raortgnges  as 
si(l(.'ration  for  the  afsignment  which  Martin  and  his  tt'ife 
■e  desirous  that  he  hIiouIiI  ohtain,  in  order  that  the  Judg- 
nts  might  he  held  by  a  frion<lly  hand.  The  chattel 
rtgagc  appears  to  have  bei'n  assigned,  with  the  other 
rtgage  on  land,  given  to  secure  the  same  debt,  to  her 
<tiT  .111  the  28th  dfty  of  May,  1874,  the  day  after  the  date 
In-  assignment  of  the  judgments  of  the  Iluiiterdon  County 
:i(iiial  Bank  to  Cook.  The  two  mortgages  given  liy  her 
1  lier  husband  to  Cook,  to  be  used  in  obtaining  the  ossign- 
nt  i<f  the  judgments,  were  made  on  the  3d  of  April,  1S74, 
rly  two  months  before  the  making  of  the  assignment  of 
rtgages  to  Keen,  as  trustee  for  Mrs.  Martin.  To  permit 
•.  Martin,  under  suoli  circumstances,  to  obtain  a  priority 
r  (.'f)nk,  fi>r  tlie  cliattel  mortgagt-  assigned  to  lier  trustee, 
the  technical  ground  of  defect  in  the  levies  under  tlie 
iiterdon  County  Bank  judgments,  would  be  palpably 
juttablc.  She  will  not  be  permitted  to  answer, 
(lit  to  consider  the  ease  as  presented  before  and  considered 
tiie  master.  Tlie  judgments  of  the  Hunterdon  County 
ikare  by  law  entitled  to  priority,  as  far  as  the  land  in 
■^■tate  is  ooni-enicd,  over  the  niortgage  of  land  assigned 
itT  trustee,  and  if  the  levies  under  the  executions  thereon 

viilid,  they  arc,  by  law,  entitled  to  priority  over  the 
ttol  mortgage  also,  tor  the  judgments  were  recovered 
tlie  .5th  of  September,  187-^,  and  the  leries  were  made 
the  10th,  but  the  chattel  mortgage  was  not  tiled  until 

13th. 

t  is  insisted,  on  behalf  of  Mi-s.  Martin,  and  the  master  so 
orts,  tlrnt  the  levies  under  those  judgments  were  valid  ns 
psrt  of  the  oyster  grounds,  {the  part  whieli  is,  in  his 
lion,  in  this  state,)  were  not  valid  as  to  the  rest,  because 
Gods  that  it  lies  outside  of  the  limits  of  this  state,  and 
too  levies  were  made  upon  the  oysters  which  were  on  tlie 
nnds.  For  the  reason  before  given  the  judgments  in  the 
it  of  Cook  (the  levies  were  made  under  them  before  he 
k  luB  aeBignment  thereof)  are,  from  equitable  considera- 
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tions  alone,  if  the  validity  of  the  chattel  mortgage  in 
hands  of  Mrs.  Martin  were  con(*eded  and  she  were  adiui 
to  set  up  her  elaim  against  the  judgments,  entitled  to  prio 
over  that  mortgage  in  her  hands.  She  could  not  succes-sf 
question,  under  the  circumstances  which  this  case  w( 
present,  the  right  of  Cook,  under  his  judgments,  to  the 
ceeds  of  the  sale  of  the  personal  property  levied  on 
against  the  mortgages  in  her  hands.  The  proceeds  of 
are  in  court  to  be  administered,  and  neither  the  questio 
jurisdiction  nor  the  question  as  to  the  validity  of  the  le 
at  law  as  to  the  oysters,  would  be  of  any  importane< 
between  Cook  and  Mrs.  Martin.  The  proof  is  that 
levies  were  made  by  the  under-sheriff,  by  the  directio 
Smith  and  Martin.  He  says  they  ^^^shed  him  first  to* 
upon  their  joint  property,  mentioning  the  one  hundred  a 
of  oystering  grounds,  in  the  immediate  vicinity  of  whicl 
and  Smith  and  Martin  were  at  the  time.  Mrs.  Martin  w( 
not  be  in  a  position  to  successfully  question  Cook's  ri 
in  a  court  of  Cijuity,  to  so  much  of  the  proceeds  of  the 
of  the  oystering  grounds  and  oysters  as  might  be  neccsi 
for  the  satisfaction  of  the  judgments.  His  right  to  the  p 
erty  which  had  been  levied  on  under  the  judgments  w 
he  took  the  assignment,  would  be  superior  to  hers.  ' 
other  judgment  creditors  can  claim  no  lien  under  their  ji 
ments  superior  to  that  of  Cook's  judgments  on  the  lands, 
it  is  undeniable  that,  as  to  the  land  in  this  state,  his  Jt 
ments  are  entitled  to  priority  over  all  the  other  encumbraii 
and  if  they  are  not  valid  liens  upon  some  part  of  the  oystoi 
grounds,  it  is  outside  of  the  limits  of  this  state  ;  the  lo 
under  the  other  judgments  are  subject  to  the  same  object 
so  far  as  the  same  property  is  concerned.  If  Cook  has 
lawful  levy,  they  have  none.  But  are  the  levies  under 
executions  on  his  judgments  invalid  as  to  the  oys 
which  were  in  this  state,  while  the  levies  under  their8 
valid  as  to  that  property  ?  The  levies  under  the  executi 
on  his  judgments  are  upon  "  one  hundred  acres  of  oyster 
grounds  in  Raritan  Bay,  late  the  property  of  Merrit  Mar 
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decL'SBed."  Theirs  are  upon  the  oysteriiig  grounds, "  with  the 
right  to  take  oystcru  therefrom  or  to  plant  tlie  same  tliereon." 
The  master  reports  that  in  the  levies  under  Cook's  judgments 
the  ojstera  on  the  grounds  were  not  inchided,  but  tliat  tlioy 
were  enihraeed  in  the  latter ;  that  the  Ie\-j-  on  the  right 
to  take  oystfrs  from  the  grounds  was  euhstaiitially  a  levy 
on  tilt'  oysterB  there.  I  ara  of  opinion  that  a  levy  upon 
thi'  oystering  grounds  was  a  levy  not  only  upon  the  grounds, 
^lat  ia,  the  right  of  oecapancy,  but  also  upon  the  oysters 
that  were  then  growing  tlicrt' ;  that  a  levy  on  an  oyster  bed 
(anotlitr  name  for  oystering  grounds)  is  a  levy  not  only 
upon  the  oynter  bed,  but  also  upon  the  oysters  which  are  in 
it  at  the  time.  -Tlie  levy  on  the  right  to  take  oysters  from 
tliK  grounds  and  to  plant  them  thereon,  no  more  implies  a 
li'vy  upon  the  oysters  on  the  grounds  than  does  a  levy  ni>on 
the  grounds  merely.  Nor  am  I  satisfied  that  any  part  of  the 
grounds  ill  <[uestion  lies  outside  of  the  limits  of  this  state. 

The  evidence  on  the  subject  is  not  of  such  character  as  to 
he  timclusive  or  Ratiafactory.  Hut  it  appears  that  the  re- 
ceiver, after  wiling  a  large  part  of  the  o\'8tei'S,  advertise<l 
"nJsold  the  beds  and  remaining  oysters  together,  the  oys- 
liTS  with  the  beds.     What  the  relative  values  thereof  were. 


dofs 


not  appear. 


The  purchasers  have,  for  aught  that  appears  to  the  con- 
"sry,  converted  the  oysters  to  their  own  use.  They  have 
not  been  disturbed  in  their  possession  of  the  beds,  and, 
tSi-eiit  as  the  question  was  raised  before  the  master,  it  does 
lot  appear  that  any  ever  was  raised  as  to  whether  the  beds 
*we  indeed  within  the  limits  of  this  state.  They  were  not 
wly  Buppoaed  by  the  parties  to  this  suit,  and  to  the  trans- 
actions involved  therein  connected  with  the  beds,  to  be  in 
this  state,  but,  as  far  as  appears,  they  were  by  common  eon- 
•Wt regarded  as  being  in  this  state.  I  see  no  good  reason 
w  hesitating  in  distributing  the  money  in  the  hands  of  the 
KCBver  on  account  of  the  jurisdictional  question  raised 
"•fere  the  master.  That  question  was  not  raised  by  the 
pKadingB  and  ia  not  in  the  cause.    All  of  the  exceptions  on 


378  CASES  IN  CHANCERY.  [28  U 

Prudden  v.  Lindsley. 

the  part  of  Mr.  Cook  to  the  master's  report  will  be  allowed, 
except  the  eighth,  ninth,  tenth,  and  eleventh,  which  are  over- 
ruled. Cook  will  be  entitled  to  his  costs  of  the  exceptiond 
out  of  the  fund.  The  fund  will  be  distributed  according  to 
the  views  expressed  in  this  decision.  Cook  will  be  entitled 
to  preference  for  his  judgments  out  of  all  the  money  in  hand 
for  distribution.  No  costs  of  the  cause,  except  of  the  pro- 
ceedings after  and  including  the  master's  report,  will  be 
allowed,  for  the  reason  that  the  litigation  instituted  by  the 
bill  has  terminated  by  consent  of  the  parties.  The  costs  of 
the  master's  report  and  the  subsequent  proceedings  will  be 
allowed  out  of  the  fund.  If,  after  paying  off  Cook's  judg- 
ment and  the  costs  above  awarded,  there  be  any  surplus, 
it  will  be  paid  over  to  the  Union  National  Bank  on  their 
judgment. 


Timothy  H.  Prudden 

V. 

Oscar  Lindsley  and  others. 

1.  Where  land  wtis  conveyed  to  trustees  in  trust,  for  the  puriwsesof 
a  school,  Ileldj  that  dedication  by  them  of  part  of  it  to  the  purposes 
of  a  public  highway,  was  inconsistent  with  the  purposes  of  the  trust, 
and  therefore  would  not  be  presumed. 

2.  The  injury  to  the  complainant  by  the  obstruction  of  the  alleged 
highway,  appearing  to  be  not  irreparable,  interference  of  equity  denieu* 


Bill  for  relief.     Motion  to  set  aside  verdict  on  feigned 
issue. 

Mr.  Alfred  Mills  and  3Ir.  B,  Williamson^  for  the  motion. 

Mr.  George  T.  Werts,  contra. 
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'he  Chaxcellor. 

'he  Lin  waa  filed  for  an  iiijiiiiction  rcstraiDing  the  defeml- 
5  from  building  a  house  (a  school-house)  on  what  is  tillegcd 
the  bill  to  be  a  public  higbwnv,  and  against  the  barn 
I  shoii  of  the  complainant,  which  front  on  the  highway. 
t  appears  from  the  answer,  tliat  the  defendants,  who 
re  trutitvcs  of  the  school-diBtriet,  did,  in  fact,  when  the 
I  was  tiled,  intend  to  build  a  school-house  up  against  the 
jvf-nieiitioned  buildings  of  the  com{>lalnant,  in  such  a 
J-  as  absolutely  to  deprive  him  aud  the  public  of  accese 
irtto  and  therefrom  by  the  alleged  highway.  They  had 
■vTvd  upon  the  work  of  constructing  the  Kchool-houae 
en  the  bill  was  filed.  The  bill  states  that  the  complain- 
:  lias  been  the  owner  and  possessor  of  the  land  on  which 

buildings  (the  barn  and  shop  above  mentioned)  stand, 
more  than  forty  years ;  that  during  all  that  time  the  high- 
y  has  been,  and  for  many  years  previously  was  in  exist- 
^,  aiid  birt  land  fronted  upon  it  for  the  distance  of  over 
ve  hundred  feet,  and  indeed  was  bounded  by  it  on  the 
ok'  of  its  .southerly  side  ;  that  the  highway  has  been  in  all 
lifL-ts,  for  more  than  forty  years,  a  public  liighway  leading 
111  (me  iiublic  roftd  to  another;  that  the  barn  was  on  the 
iiplainaiit's  land  when  he  bought  it,  and  was,  and  ever 
w  has  been,  in  the  same  place;  that  more  than  twenty 
ire  ago  he  built  the  shoji  in  the  place  in  which  it  now  is, 
nting  on  the  highway  in  <|uestion,  and  it  has  ever  since 
remained;  that  more  than  twenty-five  years  ago  he  built^ 

addition  to  the  barn,  and  that  the  barn  and  addition 
ve  together  a  front  of  at  least  fif^y  feet  on  the  highway, 
d  all  the  doors,  except  the  back  barn  doors,  are  on  it.  It 
rther  Btates  that  tlic  land  in  tlio  rear  of  the  buildings  is 
waDd  swanijiy.  The  bill  expressly  alleges  tlmt  for  more 
»n  forty  years  the  highway  has  been,  in  all  resi>ects,  used 
id  treated  by  the  public  a^t  a  public  and  open  highway,  and 
1*  been  worked  and  repaired  hy  different  ovei'seors  of  the 
■d«  ftad  other  persons,  as  such.  The  injurj"  which  was 
iteatened  was  apimrently  of  such  a  character  as  to  warrant 
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the  interposition  of  this  court,  and  therefore,  on  t 
of  the  bill,  an  injunction  was  issued  restraining  thi 
ants  from  proceeding  with  the  work  of  coustrui 
school-house. 

The  defendants,  by  their  answer,  admit,  as  Wfoi 
that  they  were  proceeding  to  i.-rect  the  school-hou: 
the  alleged  highway  and  against  the  complainant's  Ij 
and  that  they  had  shut  up  the  alleged  highway.  TL 
a  right  to  do  so  on  the  ground  that  the  trustees  o 
district  Xo.  72,  in  the  county  of  Morris  (they  b 
trustees),  hold  the  title  in  fee  to  the  land  on  w 
alleged  highway  is,  and  that  that  land  has  been 
trustees  in  trust — "for  the  use  of  the  school  in  Grce 
or  the  building  of  a  school-house,  or,  if  it  si 
required  to  be  put  to  that  use,  to  be  kept  for  the  u 
school  in  Green  Village  as  long  as  grass  grows  ai 
runs," — since  the  year  1813,  when  it  was  conveyed 
trust  to  Zophar  Freeman  and  others.  By  an  ae 
legislature,  passed  in  1875,  the  title  to  it  was  vest< 
trustees  of  the  school-district.  They  deny  that  t 
ever  any  public  highway  as  claimed  by  the  compla 
any  public  highway  at  all  upon  the  premises,  w 
admit,  that  by  the  building  of  a  fence,  as  they  i 
1855,  but  as  the  complainant  insists,  in  1854,  arou 
lot,  a  space  was  left  for  the  whole  width  of  it  adjoi 
southerly  line  of  the  complainant's  land,  and  that 
been  used  by  the  public  in  common  with  the 
attending  the  school,  but  they  expressly  deny  th 
been  a  public  highway. 

After  the  answer  was  filed,  a  motion  was  made  c 
of  the  defendants  for  a  feigned  issue,  to  be  frann. 
supreme  court,  to  determine  by  the  verdict  of  a  ju 
county  of  Morris,  in  which  the  premises  are,  " 
there  is  a  public  road  on  the  premises  mentio 
described  in  the  pleadings  in  this  cause,  and  in  th 
alleged  to  be  the  property  of  '  The  Trustees  of  Sc 
trict,  No.  72,  in  the  county  of  Morris,'  and  if  ther< 
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road,  whether  it  bounds,  along  its  southerly  side,  the  land  of 
the  complainant  described  in  the  bill  of  complaint  in  this 
cause,  and  how  long  such  road  has  existed."  The  motion 
was  granted,  and  an  order  was  made  accordingly,  an  issue 
was  framed  and  it  was  tried  in  the  circuit  court  of  Morris 
couiit}%  before  Justice  Reed.  It  appears  by  the  postea  that 
the  jury  found  "that  there  is  a  public  road  on  the  premises 
mentioned  and  described  in  the  pleadings  in  this  cause,  and 
in  the  answer  alleged  to  be  the  property  of  The  Trustees  of 
School-District,  No.  72,  in  the  county  of  Morris,  and  tliat 
said  road  bounds  along  its  southerly  side  the  lands  of  said 
Timothy  H.  Prudden,  described  in  the  bill  of  complaint,  and 
that  said  road  has  existed  for  over  twenty-three  years." 
The  issue  was  tried  on  the  7th  of  December,  1875.  The 
jury  therefore  found  that  the  road  had  existed  from  a  period 
prior  to  1852.  The  justice  certifies  that  the  questions  were 
presented  in  a  manner  that  made  the  verdict  of  the  jury 
upon  them,  in  his  opinion,  conclusive,  and  adds,  that  he  is 
therefore  satisfied  with  the  verdict  as  to  its  result  in  finding 
a  highway. 

The  defendants  move  to  set  aside  the  verdict,  on  the  ground 
that  inasmuch  as  the  title  to  the  land  on  which  the  alleged 
.  highway  is,  was  held  in  trust  as  before  mentioned,  no  dedi- 
cation can  be  presumed,  for  no  grant  can  be  presumed,  seeing 
tliat  the  trustees  could  not  hav6'  granted  to  the  public  the 
lenient  claimed,  without  a  breach  of  their  trust.  Ever  since 
1813,  the  legal  title  to  the  property  has  been  in  the  trustees. 
Their  cestuis  que  tnist^  in  whom  was  the  equitable  title,  were, 
according  to  the  deed,  "  the  inhabitants  of  Green  Village  and 
its  vicinity."  The  land  from  1813  to  1854  or  1855,  when  the 
fence  was  built,  a  period  of  more  that  forty  years,  was  unoc- 
cupied except  as  a  play-ground  for  the  school  children.  In 
1854  or  1855  a  public  fair  was  held  by  the  ladies  of  Green 
V^illage  and  vicinity,  in  order  to  raise  money  to  put  an  iron 
fence  around  the  lot,  and  to  improve  it  otherwise.  The 
result  w^as  the  grading  of  the  lot  and  the  building  of  the 
fence.    The  fence  was  so  placed  as  to  leave  the  part  of  the 
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lot  now  claimed   to  have  been   long  prior  to  that  time  a 
public  highway,  open  to  the  use  of  the  public,  and  it  bo 
remained  from  that  time  up  to  the  time  when  the  trustees 
began  to  build  the  school-house,  just  before  the  filing  of  the 
bill.     It  is  a  primary  condition  of  every  dedication,  that  it 
must  bo  made  by  the  owner  of  the  fee.     Trustees  in  whom 
the  title  to  land  is  vested  for  a  special  purpose  incompatible 
with  the  public  use  of  it  as  a  highway,  are  incapable  in  lave 
of  making  a  dedication  of  it  to  the  purposes  of  a  public- 
highway.      Rex  v.  Leake^  5  Bam.  ^  Ad.  469.      No  actuatl 
grant  was  made  in  the  case  before  me,  and  of  course  non^ 
will  be  presumed  which  the  trustees  were  incapable  o* 
making.     They  held  the  land  upon  an  express  and  explici'*^ 
trust  for  the  use  of  the  school  or  the  building  of  a  school— 
house.     It  was  entirely  incompatible  with  those  purpose^* 
that  it  should  lie  open  and  unfenced.    It  was  not  compatible 
with  those  purposes  that  any  part  of  it  should  be  grantec3 
for  the  purposes  of  a  public  highway.    The  evidence  of  use  '^ 
by  the  public  of  the  part  in  question  in  this  suit,  is  rathe  :^ 
of  user  for  access  to  the  shop  of  the  complainant  than  for  ^n 
highway  generally.     There  is  evidence  that  the  travel  wa^ 
not  confined  to  the  strip  adjoining  the  complainant's  lani  - 
but  that  in  going  from  one  road  to  the  other  the  publi^^ 
fiometimes  drove  over  the  lot  without  regard  to  the  boater^ 
track  along  the  complainant's  land.     There  is  evidence,  too  - 
of  the  occupation  of  part  of  the  very  ground  alleged  to  hav^ 
been  dedicated  to  the  purposes  of  a  highway,  for  the  use  o:^ 
the  school  childron.     The  proof  is  not  clear  that  the  iror^ 
fence  was  erected  as  early  as  1854,  and  there  is  evidence 
that  when  it  was  erected  in  its  present  location  the  com-^ 
plainant  claimed  title  to  the  part  of  the  lot  now  alleged  tc^ 
have  been  devoted  to  the  use  of  the  public,  and  that  th(r 
location  of  the  fence,  apparently  in  deference  to  his  claim^ 
was  made  under  protest  and  was  accompanied  \vith  a  claim, 
of  right  to  the  part  of  the  lot  which  was  not  included  withia 
the  fence.     The  proof  that  the  road  was  treated  as  a  public- 
highway  in  the  public  maintenance  and  repair  of  roads,  i* 
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but  slight  at  best.  But  beyond  these  considerations  in 
respect  to  the  evidence,  it  is  obvious  that  whatever  the 
pubHc  user  might  have  been,  no  dedication  could,'  for  the 
reason  already  given,  be  presumed. 

The  object  of  the  issue  was  merely  to  inform  the  con- 
science of  the  court,  and  the  finding  of  the  jury  is  in  no 
sense  binding  on  the  court.     The  question  as  to  the  power 
of  the  trustees  to  grant  the  land  for  a  highway,  was  not 
raised  on  the  trial  of  the  issue,  but  was  raised  for  the  first 
time  on  the  motion  to  set  aside  the  verdict.     Inasmuch  as 
there  could  be  no  dedication,  the  complainant  has  no  claim 
to  relief     But  if  it  were  merely  doubtful  whether  the  trus- 
tees had  the  power  to  dedicate,  this  court  would  not  aid  the 
complainant  by  its  injunction.      The  threatened  injury  to 
him  is  not  such  as  to  make  it  incumbent  on  the  court,  if  the 
right  were  merely  doubtful,  to  retain  the  injunction  until 
the  question  of  legal  right  could  be  determined.     The  law 
provides  a  way  to  redress  the  injury  to  the  public,  for  the 
illegal  stoppage  of  a  public  highway,  and  the  special  injury 
to  the  complainant  is  not  of  such  magnitude  as  to  warrant 
this  court  in  entertaining  jurisdiction  by  injunction.    Morris 
^  Essex  B.  R.  Co.  v.  Prudden,  5  C.  E.  Gr.  530.      The  com- 
plainant's barn  and  shop  may  be  reached  from  each  of  the 
main  roads,  by  a  way  on  his  own  premises.     The  injunction  • 
^11  be  dissolved,  and  the  bill  dismissed  with  costs. 


Aaron  Claflin  and  others 

V. 

Joshua  A.  French  and  wife. 


^-  On  a  creditor's  bill  filed  to  subject  lands  conveyed  by  the  defend- 
^^  to  the  lien  of  a  judgment  and  two  promissory  notes,  Held,  that  the 
•w^dmugt  be  decreed  to  be  subject  to  the  lien  of  the  judgment ;  alitor 
» to  the  notes. 

2*  A  trust  in  lands  cannot  be  established  by  parol. 
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Creditors  bill.     On  final  Iiearing  on  pleadings  an 
Mr.  Jacob  Wearty  for  eomplainants. 
•     3/r.  C.  H.  Wwjieldy  for  defendants. 

The  Coancellor. 

The  bill  states  that  the  complainants,  on  or  about 
of  April,  1870,  recovered  a  judgment  in  the  suprv 
of  this  statv,  against  the  defendant,  Joshua  A.  Fi 
8974.58 ;  that  execution  against  the  got>ds  and  Ian 
debtor  was  dulv  issued  thereon,  to  the  sherilF  of  tl 
of  Hudson,  in  which  county  French  resided,  which 
returned  bv  the  sheriff  nulla  bofui  aut  tencmaita^  and 
judgment  is  wholly  unsatisfied.  It  further  states 
addition  to  the  judgment,  French,  at  the  time  of 
bill,  Nfay  20th,  1870,  owed  the  complainants  the  a 
two  promissory  notes  (with  interest  and  protest  fees 
madt'  in  1876,  one  by  Isaac  Edge  and  the  other  by 
S.  Gilbert,  each  payable  to  the  order  of  French, 
they  were  euilorsed  to  the  complainants,  bi»th  of  wl 
been  dishonored,  and  duly  protested  accordingly, 
ment  has  been  recovered  on  these  notes  or  either 
tThe  bill  seeks  to  subject  to  the  payment  of  these 
property  of  French,  which  it  is  alleged  is,  in  fnn 
creditors,  held  in  trust  for  him  by  his  wife.  The  1 
that  in  isOJ)  he  owned  the  half  of  a  lot  of  land  i 
City,  worth  from  §7,000  to  §8,000 ;  that  in  1870  h. 
interest  in  the  property  to  Patrick  AValsh,  foi 
receiving  81,100  in  cash,  on  account  of  the  purcha^ 
and  a  mortgage  on  the  premises  sold  for  the  balance 
that  on  the  ir)th  of  October,  1872,  there  were  di 
mortgage  §4,400,  AValsh  having  previ«»usly  paid  \ 
account  of  it;  that  at  that  date  French  assigned  i 
gage  to  Richard  Cadnnis,  for  the  full  amount  due  o 
in  June,  1872,  Cadmus  sold  and  conveyed  to  Mrs. 
lot  of  land  in  Bayonne,  and  in  January,  1873,  he  sc 
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five  other  lots,  which  six  lots  lay  together;  that  in  1872  she 
built  a  house  on  the  property,  for  the  residence  of  herself 
and  her  husband  and  their  family,  at  a  cost  of  $6,800; 
and  that  she  has  expended  $250  in  building  fences  on  the 
property;  and  that  the  property  and  improvements  cost 
110,050,  to  which  French  contributed  $6,550,  of  which 
$4,400  were  the  proceeds  of  the  assignment  of  the  Walsh 
mortgage,  and  $2,000  the  money  which  he  had  previously 
received  thereon,  and  also  contributed  money  taken  from 
his  business. 

The  defendants,  by  their  answer,  admit  that  these  lots 
were  paid  for  substantially  as  stated  in  the  bill,  and  that  a 
part  of  the  consideration  was  the  proceeds  of  the  sale  of  the 
premises  sold  to  Walsh,  but  they  deny  that  French  con- 
Wbuted  any  money  drawn  from  his  store,  to  the  buildings  or 
other  improvements.  French  and  his  wife  both  testify  that 
of  the  money  used  in  paying  for  the  property,  $5,500  were 
the  proceeds  of  the  sale  to  Walsh.  They  insist  by  the 
answer  that  that  money  was  held  by  French  in  trust  for  his 
ohilcJren,  The  statement  of  the  answer  on  the  subject  is  as 
follows : 

Two  or  three  days  before  the  death  of  his  (French's)  said  mother, 

^^oh  occurred  March  4th,  1869,  his  said  mother  executed  a  deed  to  him 

**  ^Ji  undivided  half  of  the  lot  referred  to,  with  this  verbal  and  express* 

'''Action  and  condition,  that  he  should  sell  his  interest  in  the  said  lot 

*Oon  as  he  could  dispose  of  it  at  a  fair  price,  and  invest  the  money 

^^^ived  therefor  so  that  it  should  be  safe  for  his  children." 

Ije  says,  in  his  testimony :  "  She  (his  mother)  willed  it 
^7*^^  whole  property)  to  my  sister,  to  go  to  her  as  long  as  she 
\^*^d,  and  the  proceeds  then  to  go  to  my  family ;  and  my 
^^t^r  would  not  have  it  that  way ;  she  wanted  her  share, 
^^<1  my  children's  share  to  be  deeded  to  them  ;  my  children 
^sn't  of  age  then,  at  least  one  of  them ;  she  deeded  to  me, 
pay  her  doctor's  bill  and  funeral  expenses,  $1,300  upon  a 
*^ortgage  against  it ;  the  balance  to  go  to  my  family."  These 
directions  were  oral,  he  says.  He  adds  that  nobody  was 
P^^^sent  but  his  sister.     The  \\411,  he  says,  was  destroyed  at 
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tlie  re«niest  of  his  sisUt.  In  his  testimony,  taken  on  pro- 
ceedings under  the  judgment  for  discovery  of  property,  he 
says  :  "  That  property  was  left  to  my  chihlren  hy  my  mother 
when  she  was  dvinir:  she  hadn't  time  to  make  a  will,  ^oshe 
ilivided  the  pn^pcrty  between  my  children,  self  and  my  si>UT, 
and  gave  me  a  ilee<l  for  one-half,  with  a  request  tluit  I  give  it 
to  mv  children/'  His  wife  testifies  that  she  holds  the  Jo.o'W 
for  herself  and  her  chihlren. 

Now,  apart  from  the  t»l»jection  that  the  alleged  tni>t  on 
which,  a<  French  says,  he  held  the  projierty  and  the  pro- 
ceeds of  the  sale  there«>f,  w:is  never  manifested,  and  is  not' 
pr»>ved  hy  any  writing,  and  is  admitted  to  have  been  created 
merelv  bv  the  oral  reijuest  of  his  mother  that  he  would  sri^'^ 
the  property  to  his  children,  the  endence  of  the  existence  ot 
it  is  entirelv  unsatisfactorv.     There  is  no  e\"idence  tliat  1^^ 
ever  declared  or  actvpted  or  agri-ed  to  hold  the  property 
ujx)n  any  trust.     Ilis  statements  on  the  suhjt^'t  are  cont  r^' 

dictorv.     In  his  testimonv  in  this  suit  he  savs  hismotti*^'^ 

•  •  •  • 

made  a  will,  and  that  it  was  subsequently  destroyed  attl^*^ 
request  of  his  sister.  In  his  examination  under  the  onler  lrV>i 
discovery,  he  says  that  tlie  property  was  left  to  his  childr«=^^ 
bv  his  m»»ther  when  she  was  dvins: :  that  she  had  not  tix^** 
to  make  a  will.  The  deeil  is  dated  « jn  the  2»jth  of  Fehrua  T'y 
lSt>l\  and  was  acknowledsred  on  that  dav.  His  mother  c  I*' 
not  die  until  the  4th  of  March  followinsr.  There  is  no  c^  •^ 
roboration  whatever  of  his  statements  on  the  subject  of  tz  ^' 
allcired  trust. 

His  testimony  vui  this  head  appeal^  still  less  entitled       ^ 
civdit  in  connectii^n  with  that  which  he  irives  in  referent-  * 
to  the  note  given  by  him  to  the  ix^mplainants  on  account 
their  debt.     He  swears  that  it  was  an  accommoilation  nc:^^ 
mcivly,  whereas  it  was  undeniably  given  for  a  debt   d    '^ 
them  from  him.     The  complainants  will  be  entitled  to 
dci-ree  cliaririuir  «hi  the  land  heUl  bv  the  wife  the  amount 
their  judgment,  but  not  the  amount  of  the  notes,  on  whi 
no  judgment  has  been  obtained,  for  their  debt  is  not  est 
lidhed  as  to  them,  and  they  have  no  lien  in  respect  thereof. 
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Justine  Horning 

r. 

Franz  Wiederspalen. 

Where  land  was  devised  to  F.  W.,  on  condition  that  he  pay  certain 
\        specified  legacies,  Heldj  that  the  legacies  were  charged  on  the  land,  and 
that  he,  having  accepted  the  devise,  was  bound  to  pay  them. 


I        Bill  for  relief.     On  final  hearing  on  bill  and  answer. 
JUr.  S.  H.  Baldwiny  for  complainant. 
Mr.  E.  E.  Coe.j  for  defendant. 

The  Chancellor. 

^Benedict  Wiederspalen,  by  his  will  dated  August  6th, 
1874,  gave  to  his  son  Franz,  the  defendant,  his  house  and 
lot,  Xo.  174  Prince  street,  in  the  city  of  Newark,  on  condi- 
tion that  he  pay  a  legacy  of  $500  to  the  testator's  daughter, 
t^e  complainant,  and  a  legacy  of  $1,000  to  his  daughter 
^Hzabeth ;  the  legacy  to  the  complainant  to  be  paid  in  two 
years  from  the  time  of  the  testator's  death.  The  will  fur- 
*^her  declares  as  follows : 

It  is  my  will,  and  I  further  order  that  in  case  my  said  son,  Franz, 
*ial|  (jie  without  leaving  any  children,  then  his  property,  which   I 
^''^by  will  to  him,  shall  be  divided  among  my  remaining  children,  or 
^^^^ii'  heirs." 

I'he  defendant,  as  alleged  in  the  bill,  and  admitted  by  the 

^^B'wer,  immediately  after  the  death  of  the  testator,  entered 

^^o  possession  of  the  above-mentioned  house  and  lot,  and 

'^r  since  that  time  has  kept  possession  thereof.    He  has 

^ciepted  the  devise,  and  is  bound  to  comply  with  the  condi- 

^-^n.    He  is,  therefore,  liable  to  pay  the  legacies  to  the  com- 

^^inant  and  her  sister.    They  are  also  charged  on  the  land. 
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His  estate   in  the  de^-ised  premises  is  a  fee,  liable  to  be 
defeated  by  a  failure  of  issue  at  his  death. 

The  complainant  is  entitled  to  the  relief  specifically  prayed 
by  the  bill,  a  decree  that  the  defendant  pay  her  legacy  and 
interest  thereon  from  the  time  when  it  became  payable,  and 
the  costs  of  this  suit ;  and  in  case  of  his  failure  to  do  so, 
that  the  house  and  lot  be  sold  to  raise  and  pay  the  legacy, 
interest  and  costs.      The  property  will,  however,  be  boW 
subject  to  the  legacy  to  Elizabeth,  unless  the  bill  be  amended 
by  adding  Elizabeth  as  a  defendant,  in  which  case  it  will  be 
sold  to  raise  and  pay  the  amount  due  on  both  legacies;  and 
if  enough  money  should  not  be  raised  by  the  sale  to  p»y 
both,  the  proceeds  of  the  sale  will  be  applied  to  the  paymei'^^ 
of  the  amount  due  each  of  the  legatees  proportionably. 


Sarah  M.  Frelinghuysen 

V. 

The  Central  Railroad  Company  of  New  Jersey  and  oth«:?rs 

The  seventh  seotion  of  the  defendants'  charter  plainly  gives  a  n."*  <^^ 
gage  lien  for  condemnation  money,  such  as  its  terms  import,  and  "^  *"'' 
court  is  the  i»roper  forum  in  which  to  enforce  it. 


Bill  to  foreclose.     On  general  demurrer. 


Mr.  H.  M,  Gaston,  for  complainant. 
The  Chancellor. 


The  bill  is  filed  to  enforce  the  lien  given  by  the  chartc*^*  ^ 
the  Central  liailroad  Company  of  New  Jersey,  for  the  vi*'J'" 
of  land  takiMi  by  them  by  condemnation  from  the  compl^''^' 
ant  thereunder.  The  seventh  section  of  the  charter  (/^-  -^* 
1840,  p.  128),  pro^^des  that  the  report  of  the  commission^'*' 
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opy  tliiTi-of,  eortifieil  liy  tlic  clerk  of  the  countv,  shall 

timeH  be  eonsi(kTftl  as  jilenarv  evidoiico  of  tlii.'  right 
■  owner  of  tbo  Ian<l  condemned  to  recover  the  amount 

vahiation,  with  iutori.'st  atid  costs,  in  an  action  of  debt 
f  court  of  competent  jurisdiction,  in  a  suit  to  be  insti- 

against  the  company,  if  they  slial!  neglect  or  refuse  to 
he  same  for  twenty  days  after  demand  made  of  their 
irer ;  and  shall,  from  time  to  time,  constitute  a  lien  upon 
roperty  of  the  company  in  the  nature  of  a  mortgage. 
e  bill  sets  forth  the  proceedings  in  the  condemnation, 
ling  the  making  and  filing  of  the  report,  and  states 
n  demand  was  made  on  the  treasurer  of  the  Central 
y.xd  Company  for  payment  of  the  vahiation,  and  his 
i1  to  pay.  It  seeks  the  aid  of  this  court  to  establisli 
■nt'oreo  the  lien  given  by  the  charter  as  above  stated, 
[lenmrrer,  which  is  general  for  want  of  equity,  is  filed 
e  Central  Railroad  Company.  It  has  been  submitted 
'lit  argument. 

the  statements  of  the  bill,  the  lien  given  by  the  charter 
.  The  language  of  the  charter  and  the  intention  of 
!gislature  are  too  plain  for  disimfe.  This  court  is  the 
r  forum  for  the  enforcement  of  the  Hen.  The  demurrer 
le  overruled,  with  ci>sts. 


ElIZAUETH    L.    KEXMil)Y 

c. 
Cestral  Rmi-boaii  Comi'Axv. 

1  to  foreclose.     On  general  demurrer. 

■.  H.  M.  Gaston,  for  complainant. 

B  Chamcellor. 

e  demurrer  in  this  case  is  overruled,  with  costs,  for  the 

n  given  in  Frelingkut/sen  v.  (Antral  M.  R.  Co.,  decided 

tstenu. 


890  CASES  IX  CHANCERY. 


Carpenter  v.  Eoston  &  Amboy  R.  R.  Co. 


Isaac  S.  Carpenter 

V, 

The  Easton  and  Amboy  Railroad  CoMPAii 

1.  Where  defendants  (a  railroad  company)  were  rerjuired 
a  bridge,  in  order  to  render  accessible  that  part  of  complain 
which  was  cut  off  by  their  railroad,  Held,  that  the  decree  sh 
that  the  defendants  construct  and  maintain  a  bridge  prope 
for  the  purpose  intended  to  be  answered.  Greater  particula 
required. 

2.  Although  the  costs  of  a  feigned  issue  are  said  to  be  disc 
the  general  rule  of  the  court  in  awarding  them  is  that  they 
event,  and  are  given  to  the  successful  party. 

3.  Where  an  ii\junction  restraining  defendants  from  obsi 
lane  was  dissolved  upon  their  paying  into  court,  as  sec 
amount  of  damages,  and  thereupon  defendants  obstructed 
HMf  that  they  are  liable  for  interest  on  the  amount  from 
when  the  injunction  was  dissolved. 

4.  The  defendants  must  bear  the  entire  loss  of  such  inte 
the  amount  deposited  draws  but  four  per  cent. 

5.  Where  the  sum  deposited  was  $8,000,  and  the  amour 
plainant's  damages,  $5,000,   Held^  that  upon  the  payment 
with  interest  and  costs,  the  balance  could  not  be  retained  foi 
ful  performance  of  the  other  requirements  of  the  decree,  viz. 
and  maintaining  a  way  and  bridge. 


On  motion  to  settle  final  decree. 

Mr.  J.  M.  Bobeson  and  Mr.  J.  VanatUij  for  comp 

Mr.  J.  G.  Shipman  and  3/r.  T.  X.  Mc Carter,  foi 
ants. 

The  Chancellor. 

enl  quefitions  are  raised  as  to  the  provisioi 
decree  in  this  cause  should  contain. 
the  complainant  shall  receive  (5,000 
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damages,  with  lawful  intereat  thereon,  and  tliut  the 
defendants  shall  provide  and  maintain  for  him,  his  heirs 
and  assigns,  owners  of  the  farm,  forever,  a  way,  so  far  as 
the  same  is  not  already  provided  by  the  public  highway  and 
the  bridge  over  the  creek,  in  place  of  the  lane,  of  the  use  of 
whifh,  as  a  means  of  communication  between  the  parts  of 
hisfarmoneither  side  of  their  embankment,  that  obstruction 
has  deprived  hiin.  Carpenkrw  Easton  and  Amboy  R.  S.  Co., 
11  C.  E.  Gr.  168.  This  way  is  to  be  on  what  was  desig- 
nated, in  the  trial  of  the  feigned  issue,  as  the  lower  route. 
Part  of  that  route  (that  is,  from  and  including  the  public 
bridge  to  the  southerly  end  of  the  cnlvert  over  tlie  public 
l"gluvay  as  altered  by  the  defendants,)  ia  furnished  by  the 
publii;.  The  defendants  are  to  provide  the  means  of  crossing 
the  creek  at  the  latter  point  by  a  bridge  to  be  there  cou- 
Btructed  by  them  for  the  purpose,  and  to  be  maiutainetl  tbr- 
ever  by  them.  The  draft  of  decree  Hubmitted,  provided  for  the 
■^istruction  and  ranintenaucc  of  two  bridges,  each  fourteen 
'fist  wide,  by  the  defendants,  one  at  each  end  of  the  culvert, 
^ne  decree  will  provide  for  the  building  and  maintaining 
**!  only  one  as  above  mentioned,  and  that  is  to  be  of  the 
''^dth  of  ten  feet  The  draft  provides  for  stone  abutments. 
■^Qat  requirement  is  unnecessary.  The  decree  will  provide 
*^at  the  defendants  construct  and  maintain  n  bridge  proper 
^icl  aafg  for  t(jg  purpose  intended  to  be  answered.  Greater 
Particularity  is  not  required.  The  defendants  are  to  provide 
**"■  the  complainant,  bis  heirs  and  assigns,  owners  of  his  farm, 
*'^"'ever,  a  way,  ten  feet  wide,  over  their  land  at  the  easterly 
*ttcl  of  the  bridge.  This  way  is  to  be  part  of  the  way  from 
^"at  end  of  the  bridge  to  the  lane  on  the  complainant's  farm, 
**•  the  angle  therein  south  of  the  bridge.  If  the  ne^v  lane 
^**d8  to  be  graded,  in  order  to  make  it  reasonably  proper 
^*'  ttae  as  a  farm  way,  the  defendants  must  grade  it  in  the 
fi*^t  inBtanee. 

*Iia  defendanta  insist  that  they  ought  not  to  he  compelled 
^  pay  the  costa  of  the  commission  ordered  by  this  court  to 
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Amboy  R.  R,  Co.,  9  C.  E.  Gr.  249,)  or  of  the  feigned  issue 
{S.  C,  Id.  408).  But  these  costs  are  properly  chargeable 
against  them  as  part  of  the  costs  of  this  suit.  The  proceed- 
ings in  which  they  wore  incurred,  were  means  taken  by  tbis 
court  to  ascertain  the  amount  of  damages  to  which  the  com- 
plainant was  entitled. 

The  defendants  were  dissatisfied  with  the  result  in  eacli 
case,  and  accordingly  moved  to  set  aside  the  commissioners' 
report  and  the  verdict  of  the  jurj'. 

Their  motions  were  successful.  The  complainant,  ho'^JV- 
ever,  has  prevailed  in  his  suit.  Though  the  costs  of  cltx 
issue  are  said  to  be  discretionary,  the  general  rule  of  tlie 
court  in  awarding  them  is,  that  they  follow  the  event  ar^d 
are  given  to  the  successful  party.  Beames  on  Costs,  187 ;  2 
Dan.  Ch.  Pr.,  [Ath  Am.  EcQ  1148. 

On  setting  aside  the  award,  the  defendants  were  permitt^*! 
to  go  on  with  their  work  which  obstructed  the  lane,  on  th^i^ 
paying  into  court  to  answer  the  complainant's  damages,  t^l^e 
amount  awarded  by  the  commissioners,  $8,467.50,  HTC^d, 
undertaking  to  try  the  issue  at  the  then  next  Warren  circuii^- 

The   complainant   insists   that  out  of  the  money  he      i^ 
entitled  to  receive  the  amount  of  damao^es  awarded  to  hi^^ 
by   the  court,  §5,000,  and   interest  thereon,  at  the  rate     <^^ 
seven  per  cent,  per  annum,  from  the  time  when  the  mo»  ^- 
was  paid  into  court,  and  that  the  balance  of  the  morm  ^^ 
should  bo  retained  to  insure  performance  by  the  defendai::^'^^ 
of  the  requirements  of  the  final  decree  as  to  the  constructi  ^^^ 
of  the  route  to  be  used  instead  of  the  lane. 

The  money  paid  into  court  was  paid  in  expressly  ^^ 
answer  the  oomplainatit's  damages.  It  was  paid  in  as  se^^^^^' 
rity.  Tlie  complainant  ought  not  to  be  prejudiced  by  •^^  •  ^ 
payment  of  tlie  money  into  court. 

Under  the  order  dissolving  the  injunction,  the  defenda 
on  the  payment  of  the  money  into  court  as  security,  p     "'^ 
coodod  to  inflict  the  threatened  injury  upon  him,  and  th^^^     * 
forthwith  obstructed  his  lane,  and  so  cut  off  his  communis    ^^' 
tion  between  the  parts  of  his  farm  which  lay  on  either  s  ^^ 
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of  their  embankment,  and  they  have  ever  since  then  deprived 
him  of  it.  His  damages  were  assessed  as  of  the  date  of  the 
order  dissolving  the  injunction,  and  he  is  entitled  to  interest 
thereon  at  the  legal  rate  from  that  time. 

The  defendants  must,  under  the  circumstances,  bear  the 
entire  loss,  which  arises  from  the  fact  that  the  amount  of 
interest  obtained  by  the  court  upon  the  deposit  is  only  four 
p^r  cent,  per  annum.  Clarjcson  v.  Depeyster^  Hopk.  572; 
S.  C,  on  appealy  2  Wend,  77.  The  balance  of  the  money, 
after  payment  of  the  amount  due  the  complainant  for  his 
damages  and  interest,  and  costs,  and  the  clerk's  commissions, 
will  be  paid  over  to  the  defendants.  There  is  no  need  to 
retain  it  to  secure  performance  by  the  defendants  of  any  of 
the  requirements  of  the  final  decree. 

The  decree  will  be  drawn  in  accordance  with  these  views. 


William  A.  Driver 

V. 

Annie  Driver. 


^*here  a  husband  apparently  acquiesced  in  his  wife's  return  to  her 
^^thor's  house  to  live,  visited  her  while  there,  and  furnished  her 
■^^iiey  for  her  support  while  thus  living  apart  from  him,  and  never 
*^^anded  that  she  should  return  to  live  with  him,  Held,  that  he  was 
^^t  entitled  to  a  divorce  for  desertion. 


X^etition  for  divorce  on  the  ground  of  desertion.     On  final 
^^^ring  on  pleadings  and  proofs. 

Jtfr.  T.  F.  Comick  and  Mr,  B.  Williamson,  for  petitioner. 
Jtfr.  J.  B.  English,  for  defendant. 

"The  Chancellor. 

TThe  parties  to  this  suit  were  married  in  Philadelphia 
.^■^liere  the  defendant  resided),  on  the  3l8t  of  October,  1867. 
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The  petitioner  was  then,  and  ever  since  has  been,  a  resident 
of  the  city  of  Elizabeth,  in  this  state.     After  the  marriage 
they  lived  together  as  husband  and  wife,  in  the  latter  place» 
in  a  house  owned  by  the  petitioner's  father,  and  adjoining: 
another  owned  by  him  and  in  which  he  himself,  with  his 
wife,  the  petitioner's  mother,  lived.     In  the  latter  part  o'i 
November,  1868,  the  defendant  left  her  husband's  hou&^ 
with  her  sister  Josephine,  w^ho  had  been  on  a  visit  ther^, 
and  returned  to  her  father's  house  in  Philadelphia.    Thi^^ 
immediate  cause  of  her  departure  was  a  violent  and  thrca-*- 
ening  assault,  which,  a  day  or  two  before  that  time,  ha-^ 
been  made  upon  her  and  her  sister  by  her  father-in-law.     It 
appears  that  an  altercation  had  occurred  between  her  acm  <i 
her  mother-in-law,  and  that  her  father-in-law,  in  resentme^B-^it 
at  the  defendant's  language  to  his  wdfe,  came  into  the  peti- 
tioner's house,  and,  using  abusive  and  threatening  langua^^e 
to  the  defendant,  who  was  then  not  far  from  the  period    of 
her  confinement,  shook  his  fist  in  her  face.      When  h.  ^f 
sister  came  to  her  protection  against  violence,  the  old  m^in 
turned  against  her  and  ordered  her  out  of  the  house,  an.<l, 
on  her  refusal  to  leave  the  house,  seized  her  by  the  wrists 
and  endeavored  to  put  her  out  of  doors  by  force,  althoa^b 
it  was  night  and  it  was  raining  violently.     The  petitioner? 
although  he  was  present  and  was  appealed  to,  appe^irs  toha-^'^ 
neither  done  nor  said  anything  whatever  to  protect  his  wi^ 
or  her  sister,  nor  does  he  appear  to  have  uttered  a  word   of 
remonstrance. 

The  next  day  the  defendant's  father,  Mr.  Burton,  came  ^^ 
the  house  and  was  informed  of  the  occurrence  of  the  previo"*^^ 
evening.  He  spoke  to  the  petitioner  oti  the  subject  a^^^ 
reproached  him  with  having  denied  to  his  w^ife  the  prot^^^* 
tion  against  his  father's  violence  which,  as  her  husband,  ^^^ 
owed  to  her.  To  his  reproachful  query  whether  that  ^^^ 
the  care  and  protection  which  he  had  promised  to  give  to  Ini^^ 
wife,  the  petitioner  replied  that  he  was  doing  the  best  ^^^ 
could,  and  thereupon  Mr.  Burton  said  to  him:  "If  this  '^ 
the  best  you  can  do,  I  will  take  her  home  and  protect  her- 
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the  petitioner  made  no  reply.    His  father  then  came 

went  through  the  bouse  to  the  front  porch.     Mr. 

wont  to  him  there  and  said  to  liim,  within  hearing 
petitioner:  "This  is  a  terrible  state  of  things;  if 

coming  into  your  son's  bouse  to  abuse  my  daughter, 
ike  her  home  and  take  care  of  her."  To  which  the 
I  replied  :  "  If  she  does  go,  she  shan't  take  a  single 
■ith  her."  >[r.  Burton  then  told  the  defendant  and 
ter,  who  were  both  there  crying,  to  pack  up  their 
and  go  to  hia  house  in  Philadelphia,  and  gave  to 
ne  money  to  pay  the  expenses  of  the  journey,  and 
em  directions  as  to  the  best  way  to  go.  The  petl- 
said   not   a   word.      Mr.  Burton  then  left  the  peti- 

house.  The  defendant  and  her  sister  employed  the 
ly  in  making  their  preparations  to  leave.  Joaepb- 
!  they  were  engaged  all  day  in  jiacking  their  things, 
y  following  tbey  left  the  petitioner's  bouse.  "When 
ft  he  was  lying  on  a  sofa.  His  wife  kissed  him  and 
im  good-bye :   to  which    he   made  no  reply.     He 

to  have  made  no  objection  whatever  to  his  wife's 

re.  .Josephine  testifies  that  after  she  and  the  defend- 
1  finished  packing  their  trunk  they  a^ked  him  where 
ukl  find  some  person  to  take  it  to  the  railroad  station, 
it  he  gave  them  the  name  of  a  person  whom  they 
nn>Ioy  for  the  purpose. 

petitioner's  testimony  on  the  subject  of  his  wife's 
.re,  and  of  the  treatTiient  which  she  says  she  received 
rescnce  at  the  hands  of  his  father,  is  entirely  unsiit- 
y.  It  is,  as  to  his  fithor's  conduct  towards  her,  of  the 
■icordo  char.icter.  It  is  too  much  to  ask  the  court  to 
bis  statement  that  he  supposed  that  his  wife,  when 
it  away,  was  going  home  in  order  that  she  might  be 
d  there,  and  intended  to  return  after  her  confine- 
raa  over.  Under  such  circumstances  he  could  hardly 
'efused  to  bid  her  good-bye,  especially  when  she 
died  him  with  an  unmistakable  demonstration  of 
>&;  and  yet  the  proof  is,  that  when  she  kissed  him  and 


396  CASES  Df  CUAN'CERY.  [28  Eq. 

Driver  v.  Driver. 

bade  him  good-bye,  he  paid  no  attention  to  her.  He  gives 
as  his  reason,  that  he  was  "  about  half  asleep."  He  subse- 
quently, on  being  recalled,  swears  that  when  his  wife  bade  j 
him  good-bye,  he  did  not  know  that  she  was  going  away.  I 
There  seems  to  be  no  reason  to  doubt  that  he  fully  knew  of 
her  intention  to  leave  him,  and  the  reason  for  it,  and  that  he 
made  no  objection  to  her  going,  but,  tacitly  at  least,  acqui- 
esced in  it. 

After  her  confinement  he  visited  her  at  her  father's  house 
in  Philadelphia.  Their  child  died.  He  visited  her  there 
after  that.  It  was  not  till  January,  1876,  that  he  informed 
her  that  he  had  ceased  to  regard  her.  This  was  after  his 
father's  death  (of  the  occurrence  of  which  it  appears  that 
the  defendant  was  not  aware  until  after  the  commencement 
of  this  suit),  and  a  few  months  before  this  action  was  begun. 
He  admits  that  he  never  told  her  that  if  she  did  not  come 
and  live  with  him  he  would  apply  for  a  divorce.  Indeed,  the 
the  testimony  shows  that  he  furnished  the  defendant  with 
money  when  their  child  was  living,  and  there  is  evidence 
that  he  acquiesced  in  the  propriety  of  the  defendant's 
refusal  to  live  with  him  where  she  would  be  subjected  to 
the  insults  of  his  father.  There  is  evidence  that  his  fiatlier 
had,  while  she  was  living  with  her  husband,  insulted  licr 
otherwise  than  by  the  use  of  abusive  language  and  threats 
of  violence.  He  appears  to  have  made  libidinous  approaches 
to  her,  which  she  repelled.  Though  this  fact  was  not  d\^ 
closed  to  her  husband  while  she  lived  with  him,  her  mother 
communicated  it  to  him  afterwards. 

The  petitioner  relies  for  proof  of  desertion  on  a  lett<?^ 
which  he  says  was  written  by  his  wife  to  him  in  1869,  ^^ 
answer  to  one  which  he  wrote  her  requesting  her  to  return  ^^ 
him.  This  letter  from  the  defendant  is  in  its  tone  extrem^*^ 
kind.  The  language  relied  upon  as  proof  of  desertion  is  t^^^ 
following: 

"  Your  letter  was  received,  and  also  the  previous  one  j  was  ple»^^ 
to  hoar  from  you  and  glad  you  are  enjoying  good  he^ilth.  I  would  h^*'* 
written  sooner,  but  it  was  merely  neglect,  and  would  only  have  repl«^* 
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.  the  negiitive  to  the  questions  you  wished  me  to  nii^iwer  in  your  IcttPr^. 
hnve  nothing  further  to  say  on  the  subject,  nx  I  told  you  what  my 
ociiion  was  when  you  were  here," 

Tliere  ie  iiotli'mg  in  this  letter  to  contradict  the  defetidant's 
tatenieiit  that  she  was  at  all  times  willing,  und  no  told  the 
etitioiKT,  to  live  witli  him,  in  however  humble  a  manner  it 
liglit  be,  provided  he  would  furnish  her  a  house  away  from 
is  parents.  To  the  iiiiestion  put  in  her  examination, 
■  hethtT,  after  her  removal  to  Pliiladclpliia,  the  petitioner 
ver  requested  her  to  return  and  live  witli  him,  ehe  replied ; 
Xot  directly ;  he  has  just  asked  me  if  I  would  come  back ; 
fly  reply  was,  if  he  would  get  a  place  for  mo  outside  of  his 
elatious  I  would  return.  He  positively  refused;  said  ho 
ould  not  afford  it.  He  knew  of  the  conduct  of  his  father 
owards  me  when  I  gave  him  this  imswer."  The  petitioner, 
1  answer  to  the  question  whether  his  wife  ever  told  him 
liiit  the  reason  she  would  not  come  back  was  because  of 
111'  trcatrncnt  she  received  from  his  father,  and  whether  she 
vor  asked  him  to  protect  her  from  his  father,  says  that  he 
<li>e8  not  renit-mber  of  her  ever  telling  him  any  such 
liitig,"  To  the  further  question,  "  When  you  asked  her, 
fterthat,  (when  her  mother  told  him  of  liis  Other's  having 
'ade  dishonorable  proposals  to  the  defendant,)  if  she  would 
iturn  and  live  with  yon,  did  she  ask  you  if  you  would  pro- 
ether  from  your  father?"  he  answers:  "I  don't  remember 
ir  asking  any  such  question;  I  do  not  positively  say  she 
d;  I  don't  remember  makiiifr  any  answer  to  it;  after  I 
a»  informed  of  this  treatment  of  her  by  my  father,  I  don't 
member  saying  anything  to  her  about  it;  her  mother  did 
^  tell  me  that  was  the  reason  she  left ;  I  did  not  at  any 
nie  after  that  tell  her  I  would  protect  her  from  my  father 

she  would  come  back."  He  alleges  that  the  reason  why 
ke  left  him  was  because  of  her  dislike  of  Elizabeth  as  a 
lice  of  residence,  and  her  unwillingness  to  bear  children. 
«w  swears  that  she  never  gave  either  of  these  as  her  reason, 
Kid  that  neither  of  them  influenced  her  in  her  determination. 
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The  testimony  in  the  ease  on  which  the  proof  of  the  deser- 
tion restfl,  is  that  of  the  petitioner  himself,  and  it  is  uncor- 
roborated, except  so  far  as  the  letter  above  referred  to 
substantiates  it.  His  mother's  testimony,  and  that  of  Susan 
'Si.  Angus,  (they  are  the  only  witnesses  offered  by  him 
besides  himself,)  are  not  of  importance  to  the  issue.  The  | 
evidence  is  that  the  defendant  left  her  husband's  house  with  I 
his  full  knowledge,  and  at  least  his  acquiescence,  if,  indeed,  ; 
he  did  not  expressly  indicate  a  willingness  that  she  should 
go.  He  appears  to  have  recognized  the  justice  of  her  com- 
plaint against  his  father.  He  furnished  her  with  some 
money  while  she  was  living  apart  from  him,  and  he  then 
frequently  visited  her  at  her  father's  house.  He  does  not 
appear  ever  to  have  demanded  that  she  should  return  to  him. 
He  rather  seems  to  have  acquiesced  in  their  separation. 
Under  such  circumstances  as  this  case  presents,  a  divorce 
will  not  be  granted.  Conger  v.  Conger y  2  Beas.  286 ;  GM- 
beck  V.  GoUlbeck,  3  G.  E.  Gr.  42 ;  Belton  v.  Belton,  11  C.  E. 
Gr.  449. 


Erastus  Corning 

v. 

James  Ludlum  and  others. 

1.  The  dofence  of  usury  under  the  existing  law  of  this  state  is  not 
unconscientious. 

2.  Leave  refused,  on  application  to  the  discretion  of  the  court,  to  set 
up  the  defence  of  usury  in  a  foreclosure  suit,  on  a  mortgage  given  in 
New  York  for  a  loan  made  there ;  the  contract  being  governed  by  the 
law  of  that  stale. 


Bill  to  foreclose.  On  motion  to  open  final  decree,  4c.» 
and  let  a  defendant  in  to  answer.  On  petition  and  affidantSy 
and  answer  to  petition. 
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Mr.  A.  Q.  Keasbey,  for  the  petitioner. 

Mr.  A.  S.  Jackson,  Mr.  Oscar  Keen,  and  Mt,  Amasa  J. 
*aTker,  of  New  York,  for  the  complainant. 

The  Chancellor. 

The  petitioner,  Susan  Horner,  was  a  party  defendant  to 
lis  suit,  and  liad  notice  by  pnblication,  but  did  not  appear, 
he  was,  however,  represented  therein  by  her  slater,  Mrs. 
tuckiugltain,  who,  under  the  will  of  their  father,  James 
lomer,  deceased,  is  her  trustee  and  guardian  of  the  property 
hereby  given  to  the  petitioner,  and  the  petitioner  derives 
er  interest  in  tlie  mortgaged  premises  from  devise  to  her 
ly  that  will.  She  alleges  that  she  had  no  notice  whatever 
f  this  unit  until  after  the  final  decree  was  entered  therein ; 
hat  she  has  lately  discovered  that  she  has  a  lawful  and  com- 
ilete  defence  to  both  of  the  complainant's  mortgages,  which 
be  has  in  fact  had  no  opportunity  to  set  up  in  the  suit,  anil 
»f  which  she  bad  no  knowledge  until  within  a  tew  weekt* 
>a8t;  that  the  decree  is  erroneous  and  injurious  to  her  inter- 
«t  in  the  mortgaged  promises,  because  it  provides  for  the  sale 
jfthi;  mortgaged  premises  in  parcels;  whereas  the  com- 
plainant's mortgage  is  a  second  mortgage  on  the  jiroperty, 
Wj  the  first  mortgage,  which  is  for  $10,000,  and  interest,  is 
upon  the  whole  property,  (which  is  to  be  sold  subject  to  it,) 
*nil  that  the  complainant  and  the  defendant,  Ludlum,  and 
'notlier  person,  are  colluding  together  toettect  a  sale  of  the 
"Wrtgaged  premises  at  a  great  sacrifice,  under  the  execution 
*lied  on  the  decree.  Tliis  application  dittbrs  from  that 
'Meh  was  made  to  this  court  by  the  petitioner,  after  tlie 
Witry  of  the  final  decree,  only  in  the  allegation  of  the  exist- 
•iiee  of  the  newly-discovered  defence.  That  application  was 
"Wnccessful  here,  and  the  order  of  this  court  denying  it  was 
•ffinned  on  appeal.  Horner  v.  Coming,  1  Stew.  254.  It  is, 
•''wefore,80  far  res  adjudicata.  The  defence,  wliich  the  peti- 
^Rut  Hks  an  opportunity  to  set  up,  is  usur}'. 
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She  alleges,  in  her  petition,  that  the  mortgages  of  tie 
plainant  were  made  in  New  York  upon  usurious  eont 
and  that  they  are  therefore,  under  the  law  of  that 
absolutely  void,  and  should  be  decreed  to  be  so  in  this 
In  order  to  entitle  her  to  the  relief  which  she  seeks  o: 
petition  she  must  show*  that  she  has  an  ecjuitable  and 
torious  defence.  Horner  v.  Corning^  ubi  supra.  The  defoi 
usury  under  the  existing  law  of  this  state  is  not  uneou: 
tious.  Conover  v.  Van  Slater^  3  C.  E.  Gr.  481 ;  Waff 
Blanchefy  12  C.  E.  Gr.  356.  The  defence  which  the  petit 
asks  leave  to  intei*pose  against  the  complainant's  mor 
is  so.  She  cannot,  therefore,  have  leave  to  set  it  up. 
alleged  that  one  of  the  parties  in  interest,  Mrs.  LudluD 
not  had  notice  of  this  application.  I  will  not,  ther 
dispose  of  the  objection  made  to  the  final  decree  and  e 
tion,  on  the  ground  that  the  property  is  to  be  sold  in  p 
subject  to  a  mortgage  covering  the  entire  premises, 
notice  to  Mrs.  Ludlum,  the  question  as  to  the  amend 
of  the  decree  and  execution  in  that  respect,  ^^'ill  be 
sidered. 


Elmira  Rolling  Mill  Company 

r. 
Erie  Railway  Company. 

For  a  consideration  graduated  by  tlie  amount  of  business  doi 
E.  R.  Co.  granted  to  the  N.  J.  M.  R.  Co.  necessary  terminal  fa« 
for  piissengers,  baggage^  mail  and  express  goods,  at  the  pa* 
station  of  the  E.  R.  Co.  at  N.  Y.  and  J.  C,  &c.,  and  the  right  to 
turn-tables,  yards,  depots,  and  engine-houses  at  L.  D.,  and  agr 
furnish  suitable  offices  for  the  local  agents  and  clerks  of  the  N. 
Co.*  at  C.  street,  in  N.  Y.,  Ileldj  that  the  expenses  incident  to  furr 
the  facilities  sti])ulated  for,  were  to  be  borne  entirely  by  the  E. 


On  petition  and  answer. 

Mr.  C.  Parker,  for  the  receiver  of  the  Erie  Railway 
pany. 


Stew.]  MAY  TERM,  1877. 


Elmira  Rolling  Mill  Co.  v.  Erie  Bnilvray  Co. 


Sir.  John  J.  McCook,  for  the  receiver  of  the  Xew  Jersey 
nd  Xew  York  Railway  Company. 

The  Chascellor. 

By  an  agreement  made  oa  the  9th  of  Septemhcr,  1874, 
letween  the  Erie  Ruilway  Company  and  the  Xew  Jersey 
Hid  Xew  York  Railway  Company,  it  was  agreed  that  for 
lie  consideration,  tirnong  other  things,  of  the  tolls  thereby 
igreed  to  be  paid  to  the  former  company  by  the  latter,  the 
Erie  Company  would  grant  to  the  New  Jersey  Company 
the  right  to  use  the  two  miles  of  the  track  of  the  Erie  Com- 
pany between  Nannet  Junction  and  Spring  Valley  Junction, 
»nd  thf  eeven  miles  of  its  track  between  Erie,  Hackensack 
Janttion  and  Long  Dock,  together  with  neeeesary  terminal 
Witios  for  passengers,  baggage,  mail  and  express  goods 
»t  the  passenger  stations  of  the  Erie  Company  at  New  York 
and  Jersey  City,  and  freight  at  Long  Dock,  Jersey  City, 
Mid  at  Chambers  street,  New  York,  and  all  other  stations 
in  New  York  where  the  Eric  Company  then  received  or 
delivered  local  freight,  or  at  any  other  termini  thereafter 
Ktablisbed  in  New  York  in  lieu  thereof  by  the  Erie  Com- 
(ttDj-;  and  further,  would  permit  the  New  Jersey  Company 
to  use  its  turn-tables,  yards,  depots  and  engine-houHcs  at 
Long  Dock,  and  furnish  suitable  offlfcs  for  the  local  agents 
aiid  t'lerks  of  the  New  Jersey  Company,  at  Chambers 
Wreet,  New  York,  or  at  statiuns  in  New  York  where  local 
freight  was  received  or  delivered  by  the  Erie  Company  for 
its  own  line  and  for  its  superintendent  at  Long  Dock  ;  sub- 
jwt,  however,  to  such  rules  and  regulations  concerning  the 
"lovement  of  trains  and  the  enjoyment  of  the  privileges 
ttiereof  granted,  both  in  manner  and  extent,  as  the  Erie 
Company  might,  from  time  to  time,  prescribe ;  such  rules 
Wd  regulations  to  apply  to  all  trains  of  the  same  grade  of 
'■ch  party,  eo  as  to  secure  equal  and  like  facilities  to  the 
^B»  of  both  parties,  A  question  has  arisen  as  to  the  con- 
tnictioo  of  the  above  clause,  granting  what  are  there  called 
"tenmnal  facilities;  "  the  receiver  of  Erie  Company  insist- 
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ing  that  the  New  Jersey  Company  (each  company  is  now 
represented  by  its  receiver  or  receivers)  is  boimd  to  pay  a 
due  proportion  of  the  salaries  of  the  persons  employed  by 
the  Erie  Company  at  the  depot  where  the  terminal  facilities 
are  afforded,  in  providing  those  facilities;  while  the  receiven 
of  the  New  Jersey  Company,  on  the  other  hand,  deny  the 
existence  of  such  liability.  The  charges  are  for  a  proportioii 
of  the  salaries  of  depot-master,  usher,  train-master,  doormen, 
baggagemen,  janitors,  switchmen,  agent,  clerk,  telegraph 
operator  at  Spring  Valley,  ticket  agents  at  New  York  and 
Jersey  City,  baggagemen  at  New  York,  and  wages  rf 
engineers  and  firemen  in  switching  at  Jersey  City,  and  for 
one-half  of  the  expense  of  the  water  station  at  Spring  VaDey. 
It  is  quite  clear  that  in  the  absence  of  an  express  ag^e^ 
ment  to  do  so,  the  New  Jersey  Company  would  not  be 
liable,  under  the  provision  under  consideration,  to  pay  any 
part  of  the  salaries  and  wages  in  question,  where  the 
services  are  such  as  are  rendered  by  the  employes  of  the 
Erie  Company  in  taking  charge  of  or  policing  the  stations 
or  station-houses,  switching  or  attending  the  switches,  or 
telegraphing.  For  a  consideration  graduated  by  the  amount 
of  business  done,  the  Erie  Company  granted  to  the  New 
Jersey  Company  necessary  terminal  facilities  for  pat>sengere, 
baggage,  mail  and  express  goods  at  the  passenger  station 
of  the  Eric  Company  at  New  York  and  Jersey  City.  4e., 
&c.,  and  the  right  to  use  its  turn-tables,  yards,  depot  and 
engine-houses  at  Long  Dock,  and  agreed  to  fiirnish  suit- 
able offices  for  the  local  agents  and  clerks  of  the  New  1 
Jersey  Company,  at  Chambers  street,  in  New  York,  ic  ■ 
The  expenses  incident  to  furnishing  the  facilities  thus  \ 
stipulated  for,  are  to  be  paid  by  the  Erie  Company.  The 
New  Jersey  Company  is  not  bound  to  bear  any  of  them. 
That  such  was  the  understanding  of  the  parties  to  the 
agreement  is  manifest  from  the  provision  made  in  the 
eleventh  section  of  the  agreement  against  liability  on  the 
part  of  the  Erie  Company  for  loss,  detriment  or  damage  by 
fire  or  otlierwise  happening  to  the  locomotives,  or  cars  or 
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fixtures  of  the  New  Jersey  Company  while  in  the  houses, 
yards,  sheds  or  depots  of  the  Erie  Company,  in  pursuance 
of  the  agreement.  That  immunity  is  claimed  and  accorded 
expressly  in  consideration  of  the  "free  use"  thereby  granted 
by  the  Erie  Company  of  its  car-sheds,  engine-houses,  depots, 
turn-tables,  &c.,  at  Jersey  City,  for  the  passenger,  baggage 
and  mail  cars  of  the  New  Jersey  Company. 

The  Erie  Company,  under  the  agreement,  is  not  bound  to 
furnish  ushers  for  the  New  Jersey  Company. 

By  the  agreement,  the  Erie  Company  granted  to  the  New 
Jersey  Company  the  right  to  take  from  the  tanks  and  other 
water  facilities  of  the  Erie  Company,  all  the  water  it  might 
require  for  the  use  of  its  engines  and  cars,  and  the  price  is 
fixed.  It  is  to  be  the  rates  charged  for  the  water  by  the 
Jersey  City  Water  Company  during  the  same  period.  In 
the  absence  of  any  agreement  as  to  the  water  furnished  at 
Spring  Valley,  a  reasonable  price  for  the  water  taken  should 
^  paid.  If  the  parties  cannot  agree  as  to  this  price,  it  will 
"®  fixed  by  a  reference. 


Isabella  Forcb 

V. 

City  op  Elizabeth. 

*    As  to  parties  holding  simply  the  relation  of  creditor  and  debtor, 
*^*^ pound  interest  will  not  be  allowed. 

***  A  money  bond,  issued  by  a  body  politic  under  authority  of  law, 
P^^^ble  to  bearer,  has  the  negotiable  quality  of  ordinary  commercial 
?^^^  and  if,  while  it  is  a  valid  instrument,  it  reaches  the  hands  of  an 
*^^t>cent  holder  for  value  before  maturity,  although  he  derives  his  title 
^^^^  ft  thief,  he  will  be  entitled  to  recover  the  money  due  on  it. 

^%  The  alteration  of  the  number  of  a  bond,  where  different  bonds  of 
^^  same  series  are  distinguished  alone  by  the  numbers,  will  render 
7^^  instrument  void  in  the  hands  of  the  person  who  made  the  altera- 
^^ti,  and  also  in  the  hands  of  those  who  claim  under  him. 


404  CASES  IN  CHANCERY.  [28  U 


Force  v.  City  of  Elizabeth. 


4.  While  the  alteration  of  a  stolen  bond  by  a  thief  will  avoid  it  as  to 
him  and  those  who  claim  under  him,  it  will  not  impair  the  rights  of 
the  true  owner. 

5.  Spoliation  of  a  written  contract  by  a  thief  or  a  stranger,  will  not 
destroy  the  rights  of  an  innocent  owner,  if  it  can  be  clearly  shown  what 
it  was  in  its  perfect  form. 

6.  If  a  lost  instrument  is  found  pending  a  suit  to  recover  on  it  as  a 
lost  instrument,  the  suit  will  not  thereby  be  defeated  unless  the  instru- 
ment is  restored  to  the  complainant. 


On  filial  hearing  on  pleadings  and  proofs. 
M7\  Barker  Gummere^  for  complainant. 
Mr.  R.  E.  Chetwood^  for  defendant. 

The  Vice-Chancellor. 

This  suit  was  brought  to  compel  the  defendant  to  pay  the 
complainant  the  amount  due  at  its  commencement,  and  also 
whatever  might  become  due  during  its  pendency,  on  two 
bonds  issued  by  the  defendant  and  subsequently  purchased 
by  the  complainant,  and  which  were  afterwards  stolen  fn>ra 
the  vault  of  the  Trenton  Banking  Company,  where  they  had 
been  deposited  for  safety.  The  complainant's  right  to  main- 
tain this  action  has  been  decided.     12  C.  E,  Gr.  408. 

The  proofs  entitle  the  complainant  to  the  conditional  relief 
she  asks  in  respect  to  the  $500  bond.  Interest  is  claimed  on 
the  amount  of  the  unpaid  interest  coupons  from  the  time 


Note. — The  rule  that  interest  shall  not  bear  interest,  unlei^s  by 
express  agreement  made  after  such  interest  is  due,  has  been  recognized 
in  New  Jersey.  MS.  July,  1827,  Williamson,  C,  Stew.  Dig,  p.  656,  {36; 
Corrigan  v.  Trenton  Del,  Falls  Co.,  1  IlaL  Ch.  232,  245. 

As  to  tlie  rule  adopted  in  England,  see  Waring  v.  Curdiffe,  1  T«.  99: 
Atwood  V.  Taylor,  I  M.  A  G,  279 ;  Eaton  v.  Belly  5  Bam,  dt  Aid,  34;  f^' 
S071  V.  Fyff'e,  8  C.  d-  F.  121 ;  James  v.  Emery,  2  Moore  195. 

It  has  been  so  held  in  Massachusetts.  Hastings  v.  WiswaUy  8  3/a**. 
455;  rienry  v.  Flagg,  13  Met.  64;  Ferry  v.  Ferry,  2  Cush.  92;  but  see 
Grcenleafw  Kellogg,  2  Mass.  568. 

In  California.     Doe  v.  Vall^o,  29  Cat.  385. 
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indemnity  waB  ofibred  and  refused.  To  sanction  this  claim 
eonipoiind  interest  must  be  allowed.  Snch  allowance  would 
not  l»e  usury,  but  it  has  been  said  to  savor  of  it,  and  obviously 
tendci  to  the  encouragement  of  avarice.  The  courts  of  some 
of  our  sister  states  have  held  that,  where  the  piiynient  of  the 
principal  debt  is  postponed  to  a  distant  day,  and  interest  by 
the  torran  of  the  contract  runs  from  its  date  and  is  payable 
annually  or  scmi-annualiy,  interest  may  be  charged  on  each 
installment  of  interest  from  the  time  it  falls  due.  2  Chitiy's 
Con.  (l\tk  Am.  Ed.)  957,  note  {h).  But  I  am  not  aware  that 
any  tribunal  of  this  state  has  sanctioned  this  method  of 
coioputation.  This  may  be  a  very  proper  case  in  which  to 
3an<:tion  it,  but  until  it  is  demonstrated  that  it  is  more 
ctjuitablo  in  any  case  where  the  parties  bold  merely  the 
relation  of  creditor  and  debtor,  that  the  debtor  should  pay 
compound  rather  than  simple  interest,  I  think  simple 
interest  only  should  be  allowed.  Under  the  other  rule,  if 
interest  is  payable  monthly,  or  oftener,  but  is  in  fact  paid 
annually,  the  debtor  will  be  compelled  to  pay  considerably 
more  than  the  legal  rate  per  annum.  In  ascertaining  the 
sum  due  to  the  complainant,  no  interest  will  be  computed 
on  the  overdue  interest.  The  complainant's  right  to  recover 
the  amount  due  on  the  other  bond  depends  entirely  upon 
the  fact  whether  the  payment  of  it  set  up  in  the  answer  was 
made  under  such  circumstances  as  to  constitute  in  law  a 
valid  discharge  of  the  debt  secured  by  the  bond.  The  proofs 
show  that  the  complwnant,  immediately  after  the  theft,  took 


In  Maine.  I)oe  v.  Wnrren,  7  Greenl.  48 ;  Banniitrr  v.  Roberti,  35  .Vi.  75. 
See  ulso  Ilbwe  v.  IWadtry,  19  Me.  31  ;  Faradl  v.  StuTiUvanl,  37  Me.  308 ; 
Stkknrv  v.  Jon/un,  5«  Me.  lOfi. 

In  Mnryland.     itonA»  v.  JUcClellan,  24  M.I.  62. 

In  Illinois.     I^onard  v.  VUlart,  23  III.  377. 

In  Indiann.     Xiletv.  CommiftiOHert,  8  Black/.  158. 

In  Michigan.      Voa  Hutan  v.  ^anoiiw,  13  Mich.  303. 

In  Oliio.  Wallnnton  v.  Root,  4  Ham.  373 ;  AveriU  Ooal  Cb.  v.  Verner,  22 
Okio  St.  372. 

In  New  York.  Qmneftiaii  v.  Jaekion,  1  Johnt.  Ch.  13;  Henderson  v. 
UamOon,  1  HaU  314;  Toll  v.  Hiller,  II  P<age  228;  Formtmv.  Forman,  17 
flow.  Pr.  269. 
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all  the  necessary  legal  steps  to  protect  herself  against  the 
consequences  of  the  theft,  and  to  place  herself  in  a  position 
where  she  might  successfully  resist  the  claim  of  any  holder 
who  did  not  come  with  the  bond  perfect  in  form,  and  exhibit 
a  right  to  the  payment  of  it  which  the  law  would  compel  the 
defendant  to  recognize.  The  instrument  was  a  coupon 
bond  issued  by  the  defendant  under  authority  of  law,  pay- 
able to  bearer,  and  transferable  by  delivery.  According  to 
well-established  legal  rules,  it  had  all  the  qualities  of  ordi- 
nary commercial  paper,  and  if,  while  it  was  a  valid  instru- 
ment, and  before  its  maturity,  it  reached  the  hands  of  an 
innocent  holder  for  value,  although  he  derived  his  title  from 
a  thief,  his  title  would  be  superior  to  that  of  the  person  from 
whom  it  was  stolen.  But  a  single  authority  is  necessary  on 
this  point.     Boyd  v.  Kennedy^  9  Vr.  146. 

The  bond  in  question  was  one  of  a  series  of  seven  of  $1,060 
each,  numbered  from  1711  to  1717  inclusive  ;  all  dated  July 
1, 1870,  payable  to  bearer  July  1, 1876,  with  interest  payable 
semi-annually,  to  be  drawn  on  the  coupons  issued  with  and 
attached  to  the  bonds.  The  subject  of  this  controversy, 
when  issued,  and  also  when  stolen,  bore  the  number  1711. 
Before  presentation  for  payment  its  number  was  changed  to 
1714.  The  one  bearing  the  genuine  number,  1714,  had 
been  taken  up  and  cancelled  by  the  defendant  some  time 
before  the  one  bearing  the  forged  number  was  presented  to 


In  Missouri.     Stone  v.  Bennett^  8  Mo.  41  ;  Stoner  v.  Evans,  38  Mo,  461. 

In  Pennsylvania.     Stokelji/  v.  Thompson,  34  Pa.  Si,  210. 

In  Virginia.    Childers  v.  Deane,  4  tiand,  406;  Pindall  v.  Bk,  qf  Marietta, 
\0  Leigh  A%\, 

But  in  some  states  it  is  held  that  where  the  interest  is  payable  in 
installments,  as  semi-annually,  interest  may  be  recovered  thereon  after  — 
refusal  or  neglect  to  pay  such  installment.    So  held  in  Tennessee.  - 
House  V.  Tenn.  College,  7  Heisk.  128 ;  but  see   Union  Bank  v.  Williams,  3-^ 
CoW.  579. 

In  Kentucky.     Talliafcrro  v.  King,  9  Dana  331  ;  but  see  Oray  v.  Batc^  ' 
8  B,  Mon,  573. 

In  North  Carolina.     Kennon  v.  Dickens,  Tay.  231 ;  Bledsoe  v.  Nixon,  C^3 
N,  C.  80:  Bratton  v.  Allison,  70  N,  C,  498. 

In  New  York.     Howard  v.  Farley,  3  Bobert,  308  j  see  i^ewart  v.  Petree^^ 
55  A",  r.  021. 
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the  defendant's  agent  for  payment.  I  think  it  is  perfoctly 
clear  the  alteration  of  the  number  destroyed  the  bond  as  a 
means  of  legal  proof,  not  only  in  favor  of  the  person  who 
made  it,  but  of  any  subsequent  Iiolder  who  must  trace  his 
title  to  him  ;  each  bond  of  this  scries  was  the  exact  counter- 
part of  the  others,  except  in  the  number;  that  was  the  only 
niftrkof  distinction,  and  ttchango  in  that  destroyed  alUn-idence 
of  identity.  Tliis  onu  was  paid  on  presentation,  because  it  bore 
on  its  face  a  representation  that  it  was  not  the  stolen  bond. 
There  can  be  no  doubt,  liad  the  alteration  been  the  sensible, 
deliberate  act  of  the  comi)lainant,  it  would  have  destroyed 
her  title  to  the  debt.  The  supreme  court  have  declared, 
speaking  by  Chief  Justice  Beask'V,  that  even  immaterial 
alterations  are  fatal,  because,  to  render  any  rule  upon  the 
subject  efficacious,  it  must  absohitely  interdict  the  owners 
of  written  contracts  from  tampering  with  them  at  all.  Hitnt 
V.  Grui/,  6  Vr.  227.  It  is  not  shown  who  made  the  aUera- 
tion,  but  the  evidence  clearly  shows  it  was  made  between 
the  time  the  bond  was  stolen  and  when  it  was  paid.  This 
being  the  case,  it  is  clear  the  bond  was  worthk'ss  ]iiiper  in 
the  hands  of  the  person  who  presented  it  tor  paJ^nent.  Tlu' 
defendant  paid  it  to  a  person  wlio  had  no  title  whatever  to 
the  debt.  It  was  a  imynient  without  liability.  It  can,  there- 
fore, have  no  effect  whatever  against  tlie  complainant.  A 
payment,  to  be  effectual  against  her,  must  have  been  made 


In  New  Haiupi>l)irc.     Pcircc  v.  Heicg,   1  X.  //.  17',' :  Tou.'nienil  v.  Ililev, 
«  .V.  II.  -M). 

,  In  Rhode  Islan.l.   WAf-alon  v.  I'ike,  'J  B.  I.    132,    11  Am.  Itrp.  227: 
**»naAar,  v.  Ward,  10  Jl.  I.  299, 

In  V«rmont.     Amin  v.  Imu«,  '23  17.  28(1. 
,   I  n  lowo.     Preston  v.    Walker,  20  la.   327 :  sec  Afiiinicai/  v,  Blake,  25 
■'«.   319. 

In  Ohio,     Ankfltlv.  Convene,  IT  Ohio  &.  11. 
_     Xn  South  Cnrolinn.     Gitba  v.  Chiiholm,  2  -V.  it  M.  38 ;  D"^  v.  BarhUy. 
^rJfiieh.  {Law)  125;  Si«g(etonv.Lewi>,2  Hill  [Imk)  W&:   V'rig/it  v.  Eaves, 
'^^    Sieh.  (Eg.i  582 ;  but  see  O'Xeall  v.  Sima,  1  .S'trobA.  (Law)  1 13 ;  IteBrtul 


^-    Jfcufer,  mi.  426. 


Leuis  V.  Paaehal,  37  Tex.  315. 

nejjotiablb  form  draw  interest. 
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in  discharge  of   a  legal  liability  which  could   have  been 
enforced  by  suit. 

Under  the  old  rule  upon  this  subject,  the  corrupting  act 
of  the  thief,  (and  the  alteration  will  be  presumed  to  be  his 
act,  for  without  it  he  could  not  have  obtained  the  benefit  of 
his  plunder  without  great  danger  of  exjiosing  his  crime,) 
would  have  been  as  destructive  of  the  complainant's  right  to 
the  debt  as  it  is  now  of  that  of  the  person  who  must  trace 
his  title  to  the  thief,  for  that  declared  an  instrument  to  be 
totally  avoided,  as  to  all  persons,  by  an  alteration  in  a  mate- 
rial part,  whether  it  was  made  by  a  party  to  the  instrument 
or  a  stranger.  The  modern  rule  in  force  in  this  stat^  is 
manifestly  more  consonant  to  reason  and  justice.  It  does 
not  compel  a  person  to  suffer  loss  as  the  consequence  of  the 
act  of  another  which  he  did  not  consent  to,  but  which  he 
would  have  prevented  if  he  could,  but  prescribes  that  an 
alteration  by  a  stranger  shall  not  avoid  the  instrument  to 
the  owner  if  it  can  be  clearly  shown  what  it  was  in  its  per- 
fect condition.  Hunt  v.  Gray^  supra.  In  this  case  it  is 
admitted  the  bond  paid  by  the  defendant  as  1714,  in  its 
original  and  perfect  form  was  1711.  No  other  change  is 
claimed  or  shown. 

The  defendant  asks  for  the  dismissal  of  the  bill  as  to  the 
relief  asked  in  respect  to  the  bond  which  has  been  paid  pend- 
ing the  suit,  on  the  ground  that  it  is  not  now  a  lost  instru — 
ment.     When  the  suit  was  brought,  the  bond  was  in  th< 


after  payment  of  them  is  unjustly  neglected  or  refused.  Aurora  City  \ 
West,  7  'Wall.  8U,  citing  Celpcke  v.  DuUque,  1  Wall,  206 ;  Thomson  v.  Li 
County,  3  Wall.  327  ;  Ilollingswortk  v.  Detroit,  3  McLean  472. 

The  same  rule  has  been  followed  in  Virginia,  New  York,  Pennsy 
vania,  [but  see  Emlcn  v.  Lehigh,  &c.  Co.,  47  Pa.  St.  76,]  South  CaroUnt 
Texas.  Maryland,  Indiana,  Wisconsin  and  Rhode  Islaud.  2  Dan.  Ne- 
hisl.,  ^^  1513,  1514. 

A  contrary  doctrine,  however,  has  been  adopted  in  Illinois,  Ih\ 
and  in  Connecticut,  Rose  v.  Bridgeport,  17  Conn.  243. 

Mandamus  is  not  the  proper  remedy  to  collect  interest  on  coupon 
where  the  law  under  which  the  bonds  were  issued  only  requires  a  ta 
to  be  levied  to  pay  the  coupons  themselves.  Ommuionert  v.  AIj^,  1 
/'^a.  451.— Rbp. 
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bauds  of  the  thief,  or  of  some  person  deriving  title  from  him. 
It  was  tlien  lost  to  the  complainant.  Finding  it  during  the 
pendency  of  the  suit  ought  not  to  defeat  jurisdiction  unless 
it  is  restored  to  the  complainant.  Story's  J5/.  Juris.  {12th 
-Ei,)  §  88,  note  4.  Until  the  instrument  is  restored  to  the 
rightful  owner,  in  legal  theory  as  well  as  practically,  it  must 
be  regarded  as  lost. 

The  complainant  is  entitled  to  a  decree  directing  payment 
to  be  made  to  her  of  the  amount  due  on  both  bonds,  upon 
proper  indenjnity  being  given  to  the  defendant  against  any 
liability  which  may  be  claimed  or  shown  to  exist  against  the 
defendant  in  favor  of  any  person  on  the  $500  bond. 


Matilda  T.  Stone 

V. 

William  C.  Stonb. 

1.  In  a  suit  for  divorce  for  desertion,  unless  the  master  reports  the 
fiwits  and  circumstances  under  which  the  desertion  took  place,  and  the 
Reasons  which  produced  it,  if  ascertainable,  in  conformity  to  the  159th 
Hile,  the  case  will  be  sent  back  for  further  proofs  and  report. 

2.  A  master  must  perform  the  duties,  under  an  order  of  reference, 
n  person — neither  his  authority  nor  his  duly  can  be  delegated. 

3.  As  a  general  rule,  when  the  defendant  is  non-resident,  and  jurb- 
Uction  must  bo  acquired  by  publication,  it  should  be  made  in  the 
-ourUy  where  the  parties  resided  when  the  desertion  took  place. 

4.  A  complainant  who  procures  an  order  of  publication,  directing 
^n  improper  or  insufficient  publication  to  be  made,  t^kcs  it  at  his  peril. 


Final  hearing  on  bill,  proofs  and  report  of  special  master. 
Mr.  J.  M.  Seovelj  for  complainant. 
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This  is  an  action  for  divorce  on  the  gn:>ond  of  desertion. 
The  suit  is  bv  a  wife  a^rainst  her  husband.     No  evidence 
has  been  produced  of  the  circumstances  under  which  the 
allesred  desertion  took  place.     No  fects  concerning  it  are 
stated  in  the  testimony,  except  those  given  by  Charles  E 
Hagerman  (a  fellow-clerk  of  the  defendant  in  a  New  York 
hotel),  who,  among  other  things,  says :  "I  asked  him  during     I 
the  early  part  of  the  year  1875,  if  he  had  any  reason  for 
leaving  his  wife :  he  replied  that  he  had  no  means  to  sup- 
port her.' ■     He  also  says :  *'  At  another  time  he  told  me  that 
he  had  left  his  wife  for  goo<^l,  and  never  expected  to  li^^ 
with  her  again." 

The  159th  rule  directs  that  in  suits  for  divorce  base^i 
on  desertion,  the  master  shall  examine  into  and  report  th^* 
facts  and  circumstances  under  which  the  desertion  took 
place,  and  the  reasons  which  caused  or  provoked  it,  if  tb* 
same  can  ]>e  ascertained.  This  rule  has  not  lK-en  compile*^ 
with,  and,  in  accordance  with  the  practice  adopted  i  *^ 
Ltamhtt]  V.  if</m'*//-7,  10  C  E,  Gr.  241,  the  master  mn:^^ 
take  further  proofs,  and  make  a  report  in  conformity  to  tl>*= 
rule  referred  to. 

Neither  the  testimony  nor  the  report  are  in  the  han«3- 
writiiiir  of  the  master;  he  has  merely  subscribed  liis  nanx^ 
to  the  junits  and  report.  The  body  of  the  report  apjn^a^^ 
to  have  been  drawn  bv  the  same  hand  that  drew  the  biL  J 
The  duties  under  an  order  of  reference,  especially  in 
divorce  case,  must  be  performed  by  the  master  in  persoi^^ 
he  cannot  delegate  his  authority,  nor  perform  his  duties  Ir^ 
a  subordinate.  • 

Even  if  a  sufficient  case  had,  in  other  resjiects,  been  mad  ^ 
a  decree  for  divorce  would  not  be  advised  in  the  preset 
condition  of  the  case.  At  the  time  this  suit  was  commenct  ^ 
it  appears  the  defendant  resided  in  the  city  of  Xew  YorJ^ 
and  the  complainant  at  Cranford,  in  Union  county.  Xotic^ 
the  suit  has  been  given  by  public*ation  in  a  newspapt-^ 
bed  in  Camden.     The  object  of  the  law  in  requirioL  ^ 


3tew.]  may  term,  1877.  411 


Stone  V.  Stone. 


blioation  to  be  made  when  the  defendant  is  non-resident, 
to  give  hira  notice  of  the  suit,  so  that  he  may  appear  and 
fend  if  he  desires ;  jurisdiction  of  his  person  may  be 
c[uired  without  other  notice  than  publication ;  it  is,  there- 
re,  essential  to  the  proper  accomplishment  of  the  purpose 

the  law,  that  publication  should  be  made  at  that  place  in 
is  state  where  the  notice  is  most  likely  to  come  to  his  atten- 
^n.  The  place  of  publication  selected  in  this  case,  was 
idently  made  inconsiderately,  for  it  is  obvious,  I  think, 
at  a  publication  made  at  a  point  so  remote  from  the  resi- 
nce  of  both  parties  as  that  made  in  this  Ciuse,  was  more 
'ely  to  frustrate  than  effectuate  the  purpose  of  the  law. 

a  general  rule  publication  should  be  made  in  the  county 
ore  the  parties  resided  at  the  time  the  desertjon  took  place, 
blication  at  a  point  so  remote  from  the  residence  of  the 
nplainant  as  that  made  in  this  case,  furnishes  strong 
►Und  for  suspicion  that  the  place  of  publication  was 
^cted  with  a  design  to  avoid  giving  publicity  to  the  suit, 
■ti  if  it  be  conceded  that  it  affords  no  cause  for  suspecting 
^orse  motive.  It  is  enough  to  say  of  such  a  design,  that, 
'livorce  suits,  no  proceeding  can  be  tolerated  having  the 
Clitc'st  appearance  of  stealth  or  secrecy, 
^n  practice,  orders  of  publication  are  signed,  almost  as  a 
ttor  of  course,  just  in  the  form  in  which  they  are  presented 
the  solicitor,  in  the  belief  that  he  has  designated  the  proper 
L<:e  of  publication ;  if  an  order  is  obtained  directing  an 
X^roper  or  insufficient  publication,  the  suitor  nmst  suffer 
*  consequences.  It  is  one  of  the  methods  of  acquiring 
^isdiction  over  the  person  of  a  non-resident  defendant ;  the 
v  directs  publication  to  be  made,  with  a  view  of  giving 
ni,  if  possible,  actual  notice  of  the  suit,  and  the  court 
ight  not,  therefore,  to  assume  jurisdiction  over  him  until 
is  satisfied  that  such  publication  has  been  made,  in  the 
^licular  case,  as  the  law  intended  should  be. 
An  affidavit  is  on  file,  stilting  that  notice  of  the  suit  has 
'^n  sent  to  the  defendant  by  mail;  if  proof  is  filed  within 
'enty  days,  showing  that  the  defendant  had  actual  notice 
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of  the  suit  before  the  time  for  answering  had  expired,  an 
order  may  be  taken  requiring  the  master  to  take  further 
proofs,  and  to  make  a  supplemental  report ;  if  such  proof  is 
not  made,  a  new  order  of  publication  must  be  taken,  in 
order  that  notice  may  be  given  under  it  in  such  manner  as 
will  accomplish  the  object  of  the  law,  or  the  bill  must  be 
dismissed. 


Charles  R.  Barton 

V. 

Samuel  G.  Beatty. 

1.  A  question  of  legal  title  will  not  be  tried  on  an  application  fo*"* 
writ  of  assistance,  nor  will  it  be  awarded  in  a  case  of  doubt. 

2.  A  purchaser  who,  by  his  conduct  subsequent  to  his  purchase,  len.'^^ 
it  doubtful  whether  he  has  not  given  the  person  in  possession  a  righ  t  to 
hold  the  land,  is  not  entitled  to  a  writ  of  assistance. 


On  petition  for  writ  of  assistance,  and  affidavits. 
Mr.  Henry  S.  HarriSy  for  petitioner. 
Mr,  J,  M.  RobesoUy  for  respondent. 

The  Vice-Changellor. 

(  The  exercise  of  the  power  of  putting  a  purchaser  in  p^^^ 
Session  of  land  sold  under  the  decree  of  this  court,  rests  ^^ 
the  discretion  of  the  court  It  will  never  be  exercised  ii^  ^ 
case  of  doubt,  nor  under  color  of  its  exercise  will  a  questi^^^ 
of  legal  title  be  tried  or  decided.  Schenck  v.  Conover^  2  Be^^' 
227 :  Van  Meter  v.  Borden,  10  C.  K  Gr.  414.  The  co^^^ 
will  not  in  this  summary  way  settle  contested  legal  rigb^f ' 
Thomas  v.  DcBaum.  1  McOart  41.    A  writ  of  assistance    ^ 


Ew.]  MAY  TERM,  1877.  41S 


Hoppock't}  executors  v.  Ramsey. 


'dod  in  execution  of  a  final  decree.  Having  decreed  a 
and  conveyance  of  land,  it  is  necessary,  in  order  to  give 
mrchaser  the  full  benefit  of  his  purchase,  to  put  him  in 
ession.  This  the  court  will  do  as  a  full  enforcement  of 
idgment  and  as  incident  to  the  relief  given  by  its  decree, 
if,  subsequent  to  the  sale,  the  purchaser  confers  new 
ts  on  the  person  in  possession,  or  his  conduct  leaves  it 
>tful  whether  he  has  not  given  the  person  in  possession 
ht  to  hold  the  land,  such  fact  takes  away  the  power  of 
court  to  deliver  possession.  In  such  a  case  the  question 
Id  be.  Has  the  person  in  possession  a  right  to  hold  the 
by  matter  arising  subsequent  to  the  sale?  and  not.  Is  a 
of  assistance  necessary  to  the  complete  enforcement  of  the 
ee?  That  question  must  be  tried  in  another  tribunal. 
this  case  the  person  in  possession  puts  in  evidence  cer- 
facts  tending  to  show  the  creation  of  a  tenancy  at  will, 
equent  to  the  sale ;  the  petitioner  attempts  to  meet  the 
thus  made,  by  showing  that  no  tenancy  of  any  kind  was 
tcJ ;  perhaps  the  evidence  of  each,  standing  alone,  is 
cient  to  make  out  a  prima  facie  case.  It  is  obvious  at  a 
ice  that  the  question  thus  raised  is  one  not  proper  to  be 
i  in  this  court.  The  application  must  'therefore  be 
led,  but  there  is  nothing  in  the  respondent's  case  which 
justify  the  allowance  of  costs  to  him.     , 


Executors  op  William  L.  Hoppock,  deceased, 

V. 

John  Ramsey  and  others. 

Where  a  conveyance  of  lands  was  made  by  a  grantor  upon  the 
^  day  that  a  judgment  was  recovered  against  him,  and  there  is  no 
S^tion  in  the  pleadings,  nor  any  proof  in  the  cause,  to  show  that 
Recovery  of  the  judgment  preceded  the  conveyance  by  a  fractional 
'  of  a  day,  or  vice  versay  a  master's  report  that  the  judgment  is  enti* 
•  to  priority,  should  be  sent  back  for  further  proofs. 
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2.  A  second  mortgage  and  judgment  will  not  be  merged  by  a  subse- 
quent conveyance  of  the  equity  of  redemption  to  the  holder  of  them, 
neither  of  them  being  cancelled  of  record,  and  such  encumbrancer's 
interest  clearly  requiring  them  to  be  kept  alive ;  nor,  is  the  fact  that 
the  expressed  consideration  of  the  deed  is  greater  than  the  amount  of 
the  gi'antee's  mortgage  and  judgment,  evidence  of  any  intent  to  merge; 
nor,  can  lien  holders  intermediate  the  second  mortgage  and  judgment 
and  such  conveyance,  set  up  such  merger  after  decree  pro  «m.,  there 
being  no  such  allegation  in  the  bill  to  foreclose  the  first  mortgage,  nor 
in  the  answer  of  a  prior  judgment  creditor. 

3.  The  appearance  of  a  defendant  in  attachment,  under  Hev,  p.  48, 
i  38,  does  not  destroy  the  prior  lien  acquired  on  his  lands  by  the  attach- 
ing creditors. 

4.  The  regularity  of  attachment  proceedings  at  law,  cannot  be  ques- 
tioned collaterally  in  the  foreclosure  of  a  mortgage  on  the  premise^ 
attached. 


On  bill  to  foreclose,  and  exceptions  to  master's  report? 
argued  before  Barker  Gummere,  esq.,  a  special  master,  sit- 
ting for  the  cliancellor. 

3Ir.  J.  N,  Voorhees,  for  exceptant, 
Mr.  C.  A.  Skilbyian,  for  complainants. 

Mr.  J.  T.  Bird,  for  defendant  Baillie. 

The  Mastkr. 

The  complainants  filed  their  bill  to  foreclose  a  purcha-*'^ 
money  mortgage  upon  lands  in  Hunterdon  county,  dat^^ 
April  1st,  1874,  and  made  to  their  testator  by  William   ^* 
Corney  and  Lemuel  O.  Kessler,  who  owned  the  mortgag^^ 
premises,  us  tenants  in  common,  in  equal  shares.     It  app^^^f® 
in  the  case,  that  on  October  2l8t,  1873,  the  defendant,  W"^^' 
liam  A.  Baillie,  recovered  a  judgment  against  William     ^' 
Corney  in  the  supreme  court  of  this  state ;  and  it  appei*  ** 
and  is  admitted,  that  on  the  same  day,  William  P.  CoTt^^^ 
conveyed  his  undivided  half  of  the  premises  to  said  Len^"*^ 
O.  Kessler ;  after  this  conveyance,  divers  judgments  at  1^ 


h 
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e  recovered  iigaiiist  Kosfllor  by  Jobu  L.  Sliucniakcr  nnd 
ouH  other  pereonB ;  aod  n  mortgage,  dated  February  11th, 
H,  was  alao  given  by  Keaaler  and  his  wife  to  John  Kam- 
and  an  ftttachmcnt  ut  law  was  executed  against  Kcaoler's 
rest  in  the  mortgaged  premises  in  favor  of  Dunivl  L. 
iiu-  aud  a  number  of  applyiug  creditors,  all  which  are 
irti-d  by  the  master,  and  their  respective  priorities  tixed 
lim  ;  on  Marcli  30th,  1876,  and  after  all  these  judgment, 
tgagc  and  attachnirnt  liens  had  been  aocjuired,  Kessler 
his  wife  conveyed  the  equity  of  redemption  in  the  prera- 
to  8aid  John  Ramsey;  and  on  April  18th,  1876,  John  L. 
-•maker  assigned  his  judgment  aforesaid  to  John  Ramsey, 
be  master  lias  reported,  among  other  things,  that  the 
riiK'ut  recovered  by  William  A,  Baillie  against  Thomas 
'orney,  is  the  second  lien  upon  the  mortgaged  premises, 

r^uperior  to  the  liens  of  the  said  judgments  recovered 
rial  Kessler,  and  of  the  mortgage  made  by  Kesslor 
Rainwey,  and  entitled  to  he  secondly  jjaid  out  of  the 
;ecda  of  sale  of  the  premises.  The  defendant,  Ramsey, 
filed  exceptions  to  tlie  report,  and  the  first  exception  is 
hv  lien  and  priority  thuw  awarded  by  the  iiiiistcr  to  the 
Hie  judgment,  and  the  exceptant  insiHts  that  the  judg- 
it  is  n<it  a  lien  upon  the  ]>remises.  This  Jndgment  was 
wered  against  Thomas  P.  C'orney  on  Oetoher  2lBt,  1873, 

on  the  same  day  Tliomas  P.  Corney  conveyed  his  undi- 
id  Bhare  in  the  premises  to  Lemuel  0.  Kcsaler.  There 
0  averment  in  any  of  the  pleadingn,  nor  any  proof  in  the 
le,  that  the  iveo\'ery  preceded  the  eonveyanee  by  a  frac- 
al  part  of  the  day,  nor  that  the  conveyance  inxn-eded  the 
'Very;  the  only  averment  upon  tlie  snbj(*ct,  is  that  of 
lie's  answer,  to  wit :  that  this  judgment  is  a  prior  lien  to 
he  other  judgments  mentioned  in  the  bill ;  hut  this  is  a 
iment  of  a  legal  conclusion,  not  of  a  fact :  a  day,  in  law, 
g  generally  regarded  as  merely  a  point  of  time.    All 

apiiear8,pr»Hffl/«w,  from  the  pleadings  and  prooln,  is 

the  transactions  were  simultaneous.  And  although 
sler  appears  to  hold  the  position  of  a  bonajide  purchaser 
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without  notice  of  the  judgment,  and  in  a  strictly  technical 
view  the  o?i^^5  may  be  said  to  be  cast  upon  Baillie,  who  is 
not  such  purchaser,  to  demonstrate  his  equitable  priority, 
and  that  not  having  done  so,  his  case  has  failed,  yet,  u 
the  proceedings  before  the  master  in  such  eases  are  usually 
somewhat  informal,  and  in  this  case  evidently  so,  I  do  not 
think  so  strict  a  rule  should  be  applied,  but  the  matter  should 
be  considered  as  having  come  up  on  incomplete  proofe,  and 
should  be  sent  back  to  the  master  that  the  parties  may 
adduce  further  proofs.  The  report  is  certainly  not  sastained 
by  the  proofs,  and  it  is  clear,  that  even  if  the  judgment  be  a 
lien,  it  covers  only  the  undivided  half  of  the  equity  of  redemp* 
tion,  and  not  the  whole,  as  the  master  has  reported.  I  there- 
fore advise,  that  an  order  be  made  setting  aside  the  master's 
report  as  to  the  lien  and  priority  of  the  judgment,  and  refer- 
ring it  back  to  the  master  for  further  proofs  as  to  whether 
the  judgment  was,  in  fact,  recovered  before  the  deed  wai 
delivered. 

The  master  has  also  reported  that  the  mortgage  made  by 
Kessler  and  wife  to  John  Ramsey,  on  February  11th,  1876, 
merged  and  became  extinguished  by  the  conveyance  of  the 
equity  of  redemption  of  the  mortgaged  promises  by  Kessler 
and  wife  to  John  Ramsey,  on  April  18th,  1876 ;  and  he  has 
also  reported,  that  the  judgment  recovered  by  John  L.  Shoe- 
maker against  Kessler,  on  August  1st,  1875,  merged,  and 
was  extinguished  upon  the  assignment  thereof,  on  April 
18th,  1876,  to  Ramsey,  who  then  held  the  title  to  the  equity 
of  redemption.  To  these  conclusions  Ramsey  has  excepted 
by  the  second  and  third  exceptions.  There  is  no  averineot 
of  such  merger  and  extinguisiiment  in  the  bill ;  but,  on  the 
contrary,  the  judgment  and  mortgage  are  stated  as  existing 
liens ;  nor  is  there  any  such  averment  in  the  answer  « 
Baillie,  but,  on  the  contrary,  it  is  averred  therein  that  the 
conveyance  from  Kessler  to  Ramsey,  although  in  form  an 
absolute  conveyance,  was  in  fact  a  mortgage.  Xor  is  there 
any  proof  of  any  intent  on  the  part  of  Ramsey  to  merge 
and  extinguish  his  mortgage  and  judgment,  other  than  the 
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feet  that  the  conveyance  was  made  to  him  for  an  expressed 
consideration  greater  than  the  amount  due  on  the  mortgage 
and  judgment.     It  is  doubtful,  I  think  whether,  after  a 
decree  pro  confessOy  and  upon  the  uncontradicted  averments 
of  the  bill  and  answer,  (which,  in  a  foreclosure  suit,  is  treated 
m  this  state  as  a  quasi  cross-bill  as  to  co-defendants,)  the 
question  of  merger  of  these  liens  was  open,  at  all  events.     I 
wn  clearly  of  opinion  that  the  fact  that  the  expressed  consider- 
ation of  the  deed  was  greater  than  the  mortgage  and  judg- 
ment debts,  is  no  evidence  of  any  intent  on  the  part  of  Riim- 
wy  to  merge  and  extinguish  the  mortgage  and  judgment ;  at 
the  most,  it  is  merely  proof  that  the  transaction  evidenced  by 
the  deed  of  March  30th,  1876,  was  an  absolute  conveyance, 
and  not  a  mortgage.     The  mortgage  and  judgment  were  T^^^ 
nncancelled  of  record,  and  the  presumption  from  such  non- 
cancellation  is,  that  Ramsey  intended  to  keep  them  alive ; 
!     and  this  presumption  is  strengthened  by  the  fiict  that  it  was 
clearly  his  interest  so  to  do.    The  unity  of  ownership  of  two 
or  more  estates  in  the  same  land,  in  the  same  person,  although 
It  occasions  merger,  does  not  necessarily  destroy  either  estate, 
even  by  the  technical  rules  of  common  law  ;  and  so  little  is 
merger  favored  at  law,  that  nothing  will  work  it  except  the 
intention  of  the  owner  expressly  declared,  or  manifestly 
''^iplied  from  such  merger  being  to  his  interest;  and  the 
Payment  of  a  mortgage  or  judgment  by  the  owner  of  the 
®^uity  or  redemption,  not  being  the  mortgagor  or  judgment 
^^^ditor,  will  not,  as  against  a  title  acquired,  intermediate 
*®  taking  of  such  mortgage  or  the  recovery  of  such  judg- 
^^^t,  and  the   conveyance   of  the  equity  of  redemption, 
^erge  or  extinguish  such  mortgage  or  judgment.     Duncan 
^-  Smith,  2    Vr.  325;  Mulford  v.  Peterson,  6  Vr.  127.     In 
®^^ity  the  rule  is  also  clearly  established,  that  in  such  a  case 
^he  mortgage  or  judgment  will  be  kept  alive,  and  such  will 
"^  deemed  to  be  the  intent  of  the  owner,  if  his  interest 
*^mand8  it.    Chs  v.  Boppe,  8  C.  E.  Gr.  270 ;  Parker  v.  Child, 
*®  G  E»  Ghr.  41,  and  the  cases  there  cited. 
In  this  case  the  liens  of  the  defendants  setting  up  the 
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merger  were  acquired  between  the  recovery  of  the  judg- 
ment and  making  of  the  mortgage,  and  the  conveyance  of 
the  equity  of  redemption ;  the  interest  of  Ramsey  required 
the  judgment  and  mortgage  to  be  kept  alive  ;  that  interest, 
and  his  refraining  from  cancelling  them  of  record,  are  suffi- 
cient evidence  of  his  intent  not  to  merge  them,  and  the 
conveyance  to  him  did  not,  in  any  way,  alter  the  position  or 
prejudice  the  rights  of  any  other  lienor.     I  am  of  opinion 
that  the  judgment  and  mortgage  were  not  merged  or  extin- 
guished, but  are  valid  existing  liens,  and  I  advise  that  an 
order  be  made  sustaining  the  second  and  third  exceptions, 
and  setting  aside  the  master's  report  in  the  matters  therein 
excepted  to,  and  decreeing  the  judgment  and  mortgage  in 
question  to  be  valid  liens,  and  directing  them  to  be  paid* 
with  interest,  in  the  order  in  which  their  dates  entitle  thefti 
to  payment. 

The  master  has  also  reported,  that  one  Daniel  L.  Bodia^ 
caused  an  attachment  at  law  to  be  executed  against  the  titl*^ 
and  interest  of  Kessler  in  the  mortgaged  premises,  and  th^-'^ 
the  writ  was  returned  on  March  25th,  1876;  that  numeroi^- 
creditors  applied   and  were  admitted  by  rule  of  court  tr  ^ 
prove  their  claims  under  said  attachment,  and  did  prov^ 
them;    and  that   the  attachment  proceedings  subsequent^- 
proceeded  to  judgment;  and  that  the  attachment  and  appl^? 
ing  creditors  have  a  concurrent  lien  for  the  amount  of  the 
respective  claims,  by  virtue  of  said  attachment,  upon  th^^ 
mortgaged  premises.    To  the  report  in  this  matter,  the  defen-^ 
ant,  Ramsey,  excepts  by  the  fourth  exception,  and  insiss- 
that  the  attachment  proceedings  constitute  no  lien  ui.>on  tkr 
premises.     In  support  of  this  exception  he  states  that  tir  " 
defendant,  Kesslur,  appeared  to  the  said  attachment  suit  C^ 
March  18th,  1876,  and  that  by  the  terms  of  the  attachme  r* 
act  {Rev,  p.  48,  §  38),  such  appearance  deprived  the  plaint^ 
in  attachment  of  his  lien,  and  prevented  the  applying  cre^  ^ 
itors  from  lawfully  putting  in  their  claims  and  acquiring 
lien  under  the  attachment.    As  to  the  lien  of  the  plaintift'   ^ 
attachment,  it  is   clear  that  section  thirty-eight  does  u  ^^ 


!w.]  MAY  TEEM,  1877. 

IIoppock'B  executors  v.  BnmBej'. 


ve  him  of  it;  the  direction  that  the  suit  should  proceed 
n-spects  as  if  commenced  h_v  summons,  is  prospective 
lOt  retroactive ;  it  merely  provides  for  the  further  conduct 
a  suit  by  formal  pleadings,  issue  and  trial,  and  does  not, 
[■mu,  or  by  implication,  invalidate  the  issue  and  execu- 
af  the  writ  of  attachment,  nor  impair  any  lien  acquired 
r  it  prior  to  the  appearance.  As  to  the  applying  cred- 
tlie  objection  is  purely  that  the  proceedings  ut  law  in 
behalf  were  irregular ;  but  the  creditors  were  admitted 
iK-  of  court,  and  the  proceedings  have  ripened  to  judg- 
,  and  the  rights  and  liens  of  the  applying  creditors 
be  deemed  to  have  been  formally  adjudged  by  the 
:of  law.  The  regularity  of  the  proceedings  in  attacli- 
is  not  questioned  by  the  pleadings  in  this  cause,  nor, 
;d,  could  they  be  collaterally  brought  in  question  in  this 
Ramsey  must  seek  his  redress  for  the  alleged  irregu- 
r,  in  the  court  of  law, 

^liall  advise  an  oi-der  overruling  the  fourth  exception 
sustaining  the  master's  report  in  the  matter  therein 
>ted  to. 


CASES 

E  PREROGATIVE  COURT 

THE  STATE  OF  NEW  JERSEY, 

MAY  TERM.  1877. 

Theowobe  Rukyos,  Esq.,  Oriuharv. 

Sarah  A.  Emblev,  appellant, 
Elstox  Hunt,  rospoiulfnt. 

eseetitor  who  hiw  formally  vonounced,  need  rot  join  in  the 
to  a  petition  of  appeal  from  a  decree  of  the  orphans'  court 
ig  the  will  to  probata!, 
r  need  such  answer  expi-essly  admit  the  taking  of  the  appeal. 

amendment  of  the  petition  may  be  alloived  on  ternu. 

pptal  from  docrt'o  of  Morcer  orphans'  court. 

T.  G.  Lyth,  for  appollunt. 

/.  W.  Lanning,  for  ruspondent. 

Obdinart. 

record  shows  that  Mr.  Ely,  one  of  the  executors,  (he 
0  one  of  the  proponents,)  duly  renounced  the  execu- 
,  hy  writing,  under  his  hand  and  seal,  before  the 
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decree  admitting  the  will  to  probate  was  made, 
previously  renounced,  verbally,  in  open  court.  Th 
admitting  the  will  to  probate,  states  that  he  had  re 
in  writing,  and  that  his  renunciation  had  been  file< 
therefore  no  ground  of  objection  to  the  answer  to  i 
tion  of  appeal,  that  he  has  not  joined  in  it.  Xor  i 
objection  to  it  that  it  docs  not  expressly  admit  the  U 
the  appeal.  It  denies  that  there  is  any  error  in  t 
and  deci'ce  appealed  from,  and  it  in  every  respect  c 
to  the  requisites  of  the  practice.  The  appellant  agl 
to  amend  her  petition  of  appeal.  She  will  be  allow 
so  on  payment  of  costs  of  amending  the  answer,  if  tl 
be  necessary,  and  the  costs  of  this  motion,  and,  on 
terms,  that  the  cause  shall  be  heard  on  call  at  this  te 


Cornelius  S.  See,  assignee,  appellant, 

V, 

Jacob  A.  Zabriskie,  respondent. 

1.  The  orphans'  court  has  no  power  to  relieve  a  debtor 
assigned  his  property  under  the  act  *'  to  secure  to  creditors 
and  just  division  of  the  estates  of  debt<">rs  who  convey  to  assi 
the  benefit  of  creditors,"  against  the  action  of  the  assignee  i 
ing  in  his  inventory  property  of  the  debtor  which  does  not  \n 
assignment.     Relief  can  only  be  had  in  this  court. 

2.  Under  a  gift  by  will  of  income  to  a  man  and  his  wife  for 
is  entitled  to  one-half  of  the  income. 


Appeal  from  an  order  of  the  orphans'  court  of 
county. 


Note. — Under  a  bequest  to  executors  to  invest  a  moiety  of 
and  to  pay  the  interest  annually  to  E.,  and  if  E.  should  di 
children,  then  to  pay  such  interest  **  to  T.  B.  and  R.,  his  wife, 
children,'-  £.  died  childless,  after  the  testator,  in  1826.    R.  wai 
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3Ir.  John  Linn,  for  appellant. 
-Vr.  ,W.  Bretzffld,  for  reapomlent. 

The  Okdinary. 

Tills  appeal  brings  np  for  ri'vicw  an  order  triiido  by  the 
Hu<it!On  oqjliaiis'  court,  on  the  application  of  the  respondent, 
rtrikiiift  from  the  inventory  tiled  by  the  awaignee,  under  an 
alignment  nuide  by  the  respondent  under  the  act  "  to 
iwcuff  ti»  creditors  an  equal  and  jui*t  diviKlon  of  the  estates  of 
■lebtors  who  convey  to  asfignecB  for  the  benefit  of  creditors," 
thf  ftiUowing  item:  "Income  from  the  estate  of  Albert 
Xabriskie  during  the  Hfe  of  Jacob  A.  Zabriskie."  The 
i^^pdiidcnt  made  the  assignment  at^cr  the  death  of  his 
•ather,  the  above-named  Albert  Zabriskie. 


f^m  T.  B.  ill  182<J.  Held,  that  R.,  being  named,  had  u  vented  beneficial 
inlfresi  irhicti  could  l>e  enforced  durinfE  coverture,  and  that  it  wa"  nol 
"Heeled  b)-  the  divorce.     BuUock  v.  ZAtUy,  Sax.  480. 

I  nrter  n  heriueat  to  A.  and  his  wilt;,  they  take  one  nhure  together. 
'■>"«.  >U  the  rexidiie  and  surplun  of  an.  entute  |:iven  "  to  A.,  B.  and  C, 
""'l  the  wife  of  C,  eijuallv  to  be  divided  ainong:<t  them,  Khnre  and 
'hire  alike,"  Held,  that  C.  and  lii»  wife  whall  have  but  one-lUir<l. 
'^'fttr  V.  WItattey,  1  Vera.  ^33. 

I  Oder  a  be^^ue^>t  to  A.,  his  wife  and  children,  there  being  three  chil- 
'■Wn. //.'W,  tLut  the  fund  muMt  be  divided  into  four  KharoK,  of  which  A. 
W  his  wife  take  one.  Ate.luian.  v.  Alck'-mn,  11  li/ue.  4S5-.  wee  Alty.  Otn. 
"■ftifi,,,, *!/•„>(  30.  II  Price  bil ;  Alli/.  0.n.\:  Dtrnei/.i  i'ou.AJfr.mi. 

A  de,.,!  of  liind  to  H.  S.  and  J.  H.  and  L.  his  wife,  and  their  lieini, 
*■  f«nunlN  in  nomuion  and  not  an  joint  tGiianls.  field,  to  convey  ont.- 
""Wy  to  H.  S.  and  the  other  moiety  to  J.  II.  iind  wife.  JoAnma  v. 
^M,6ir.  j,y.  3iy. 

A  4tf<\  to  a  liunband  and  wife  and  to  six  of  their  children,  naming 
'°*™,  llild,  that  the  huHband  and  wife  together  took  one-seventh. 
"Wwv.  llarrU,  Ih  Wend.  615. 

Undpr  a  bei^uest  "  unto  and  amongst  J.  C.  and  C.  hiw  wife  and  W, 

I '"  ei[iial  nhareB  and  jiroi>ortjon«,"  Ileil,  to  give  one  moiety  to  .1.  C. 
"«^C,,  bis  wife.     Wylde'i  Ciug,  2  J>tG.  M.  &  G.  724. 

"u*re  a  tentatrix  gave,  &c.,  e<|tially  between  her  brother,  her  lister 
™  her  "  nephew  Vf.  and  E.  hie  wife  "  (E.  being  a  niece  of  the  testa- 
™).  iftW,  tliat  W.  and  E.  each  took  one  Hhare.  WarrijioKm  v.  War- 
""     iHarg&i. 


y^" 


n  equal  share  of  the  Droceeda,  oo 
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The  re>p<»iiJent  '^btaine*!   a  rule  of  the  orj»harLV  '.•«>un 
requiring  tht-   appellant   t«»   ^how  cause  before  that  o«>urt. 
*m  a  ilav  <le>itrnate«K  whv  the  item  should  not  be  struck  out. 
Tliat  rult^  was  subsequently  madt- absolute:  the  o.>urt  order- 
ing that  •'  the  item  contained  in  said  assignment,  ivtVrrinfi: 
to  the  inri>m»f  of  the  estate  of  Albert  Zabristde.  deci-astd, 
durinir  the  life  of  Jacob  A.  Zabriskie,  Ik.*  stricken  from 
said   assignment,"   and    the  item    was   thereby   "declared 
null   and  void  and   of  no   effect/'     The   intention   of  the 
court,    ill    making    this   order,   was   to   adjudge   that  thv 
income  in  question  did  not  pass  by  the  assignment,  and  they 
intended,  theref«>re,  to  strike  the  item  from  the  inventory- 
The  inci.»me  was  «riven  to  the  assi^rnor  bv  the  will  of  hi^ 
father,  bv  which  the  testator  irave  to  his  executors  all  hi^ 


tenant  in  ctDmmon  with  her  hu«band  and  her  children  living  at  te»t^' 
tor's  death,  and  with  Mrs.  M.  and  H.  11.    Paine  v.  Wa^er.  12  .S*m.  1^1 

It  was  held  in  liirn-rl  v.  K-J%h,  06  Pa.  .Sif.  3S3.  that  a  conveyance  ^'J 
land  by  a  father  to  hi":  daughter  and  her  husband,  which  wa<  intend^ 
a:(  an  advancement  or  gift  to  the  diiughter.  vested  no  estate  in  the  hu.-^" 
band,  except  as  tru-tee  for  hi>  wife.  See  Sf'-^^iW  v.  Knerr,  5  WatU  ISl  - 

In  |>artition.  a  conveyance  to  a  husband  and  wife  of  her  intere^^- 
will  con>titute  the  husband  merelv  the  trustee  of  the  wife.  Suhman  "*■'• 
Huber,  21  Pi.  Sf.  2m. 

At  common  law.  by  a  conveyance  or  devise  of  lands  to  A.  and  tn* 
wife,  the  -survivor  will  be  entilUnl  t*"»  the  whole  of  the  estate.  i>fa-  ^* 
Hardenbrr-jh,  5  HiL  42:  I}in.  v.  Gininn-,  Spen.  556:  Thomas  v.  DeRnd^- 
1  McCart,  37.  The  quantity  of  the  estate  iloes  not  atfect  their  interest ^''^' 
thus,  the  rule  a-*  to  the  ri^ht  of -survivorship  is  the  same  in  a  lifeestdt^- 
Den.  v.  /f'lnUnberjh,  5  IliL  42.  44 :  Prire  v.  Priee^  5  Aia.  578 :  Burnley  '^' 
Thomas.  03  Mo.  3VH):  TM  v.  Zacharu.  Bum.  iX.  C)  £7.  286;  see  />cn-  ^'• 
friVliW,  Car*'  197. 

Under  the  foUowiui:  benue>t :  **  I  give  and  bequeath  to  my  daugb*^' 
C,  married  to  S.  M.,  the  eighth  part  of  my  estate,  to  them,"  Held  to  *^ 
a  l»ei)uest  to  the  husband  and  wife,  to  which  the  husband,  sur^'ivii^^ 
the  wife,  is  entitled.     Ilamm  v.  ^f^isenk^lterf  9  Watts  349. 

If  real  estate  is  conveyed  m  trust  for  a  man  and  his  wife  and  ^^^ 
heirs,  the  husband,  upon  the  death  of  the  wife,  will  take  the  benefit  ^ 
the  trust  by  survivoi-ship.     Davis  v.  Dai-is,  30  Vt.  440.     Coxtra,  Wtl*^'* 
v.  FUminp,  13  Ohio  6S.  .^ 

Real  estate  was  devised  to  E.  and  others  in  trust  for  E.  and  his  ivii^ 
and  their  children  for  their  joint  lives,  with  a  devise  over.    Heldj  th^ 
E.'s  eiiuitable  estate  merge<l  in  the  legal,  and  was  subject  to  executi(>^ 
for  his  debts.     Holies  v.  State  Trwt  Co.,  12  C.  E.  Gr.  308. 

— mSf  that  by  express  words  a  husband  and  wife  may  be  m«»^ 
n  common.     McDermott  v.  Freneh,  2  McCBoi.  78 ;  Hicks  v.  Oo^' 
^  Ok.  107 :  see  Hoffman  v.  Stigers,  28  la.  302.    Coxtra,  Diatr^ 
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personal  estate  in  trust,  first,  to  pay  his  debts  and  funeral 

expenses  and  provide  a  suitable  tombstone  for  his  grave, 

and,  seeondl}',  to   pay  from  the   income  thereof  all  taxes 

which  might  be  imposed  on  his  real  and  personal  estate, 

and,  in  the  third  place,  to  pay  to  his  son,  the  respondent,  and 

Lavinia,  the  respondent's  wife,  the  remainder  of  the  interest 

and  income,  during  the  full  term  of  tlicir  natural  lives.     The 

will  subsequently  makes  disposition  of  the  principal. 

The  questions  which  occur  in  the  consideration  of  this 
appeal  are,  whether  the  orphans'  court  had  power  to  make 
the  order  appealed  from,  and,  if  so,  whether  their  adjudica- 
tion was  correct.  The  act  confei's  on  the  orphans'  court  no 
power,  in  express  terms,  to  amend  either  the  inventory 
annexed  by  the  debtor  to  the  deed  of  assignment,  or  that 


Glover^  1  Uoff.  Ch.  71 ;  Stuckey  v.  Keefe,  26  Pa,  St,  397  ;  Hart  v.  Johnson^ 
2  Pa,  L,  J.  Rep.  340,  6  W,  *«•  S.  319 ;  see  WhUcher  v.  Benton,  48  N.  H, 
157  ;  Mowe  V.  Moore,  47  N,  Y,  468. 

^here  a  husband  and  wife  both  contribute  to  the  purchase  of  a  chat- 

^1  they  are  tenants  in  common.    Chamlovet  v.  Cagney,  3  Jones  tt  Sp,  474. 

A  husband,  by  purchasing  an  undivided  one-lialf  of  lands,  becomes 

J  tenant  in  common  with  his  wife  holding  the  other  undivided  one-half 

»y  devise.     Howe  v.  Bland^n,  21  Vt,  315. 

«o  regard  to  survivorship,  the  rule  as  to  chattels  is  the  same,  thus,  a 

P'^njinsory  note  given  to  a  man  and  his  wife,  will  go  to  the  survivor. 

^*^  V.  Spelmany  4  Conust.  284  ;  Samlfiml  v.  Sandford,  45  N,  Y,  723  ;  Rich- 

f^  V.  DaggeU,  4  Vt,  336 ;  Pike  v.  Collins,  33  Mc,  38  ;  McMillan  v.  Mason, 

I  ^W.    263 ;  Ahshire  v.  State,  53  Ind,  64 ;  Shields  v.  Stilltnan,  48  Mo,  82 ; 

Th^^  Po/it  v.  Allen,  19  Mo,  467. 

*he    rule  is  the  same  as  to  a  bond  so  given.     Coppin  v. ,  2  P, 

ZTf'  -497;  Dunstan  v.  Burwell,  1  WiU.  224;  Draper  v.  Jackson,  16  Mass. 
Tii   ^^9^  V.  Beach,  18  Vt,  115 ;  see  Steward  v.  Chance,  Pen,  *827. 
J^^  mortgage.     Deare  v.  Carr,  2  Gr,  Ch.  513,  517. 
Joi  li  ^^^^  received  by  a  husband  and  wife  upon  a  bond  given  to  them 
A1       '  ^^^®*  ^^  ^^^  survivor.     Laprimamlayc  v.  Teissier,  1-  Beav,  206. 
AiHo  the  certificate  of  a  joint  deposit  in  a  savings  bank.     Orphan 

So****  ^'  '*'*^*^'  ^  ^'*^^-  ^** »'  **^®  ^"^ff^rshal  v.  Cruiwell,  L,  R.  (20  Eq,)  328. 
i3^->  as  to  a  joint  certificate  of  stock  in  a  corporation.  Dummer  v. 
^^^y  5  ^m.  35 ;  Craig  v.  Craig,  3  Barb,  Ch,  76. 

,  ^^^scognizance  for  a  wife^s  sliun*  of  land,  taken  in  the  name  of  the 
^^^Hndand  wife,  survives  to  the  wife.    Lodge  v.  Hamilton,  2  a^.  if*  R.  491. 
"<^»  a  judgment  recovered  by  a  husband  and  wife  on  a  joint  bond  to 
lueoi,    ScfMonmaker  v.  Elmendorf,  10  Johns,  49 ;  see  Oglander  v.  Baston,  1 
vera.  3%;  Deare  v.  Carr,  2  6?r.  CA.  513,  516. 
^^,  a  decree  in  chancery.     Adams  v.  Lavender,  MC,  and  Y,  41. 
^e  personal  estate  of  a  son  dying  without  issue,  which  passes  to  his 
mher  and  mother  absolutely,  survives  to  the  mother,  like  other  choses 
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which  is  filed  bj^  the  assignee  in  the  Burrogate's  office.    It 
gives  to  it,  however,  jurisdiction  over  the  proceedings,  and 
tliat  grant  includes  the  power  to  allow  or  require  additioui* 
to  the  inventory  of  the  assignee,  and  to  permit  the  correction 
of  mistakes  therein.     It  is  obviously  proper  that  the  power 
should  exist.    The  orphans'  court  is  to  pass  upon  the  accounts 
of  the  assignee.     The  inventory  is  the  basis  of  the  charges 
against  him.     The  amount  of  his  bond  depends  upon  the 
valuation  of  the  property  with  which  he  charges  himself  in 
his  inventory.     If  the  inventory  be  defective,  the  partie;* 
interested  in  the  estate  should  have  the  power  to  cause  it  to 
be  corrected.     In  the  case  before  me  the  application  wafe 
made  by  the  debtor.     It  was  undoubtedly  entertained  on 
the  ground  that  it  was  the  duty  of  the  court  to  relieve  tl^e 


in  action,  if  not  reduced  into  possession  by  the  father.     FrankenfUld  "*' 
Gruver^  7  Pa.  tSt.  448. 

A  right  of  action  on  a  breach  of  covenant  for  repairs,  in  a  le**-*^* 
given  to  a  husl)and  and  wife  for  lands  of  the  wife,  survives  to  the  hv>^ 
band.  Pender  v.  Dickcn^  27  Miss.  252:  see  Hill  v.  Saunders,  1  D.  Jt  -«* 
17  :  Jacques  v.  tS/iorfj  20  fiarb.  209. 

And,  it  seeniSy  it  is  immaterial  from  whom  the  consideration  pr« 
ceeded.  Sand  ford  v.  Sand/ordy  5  Lans.  486,  495,  45  K,  Y.  723 ;  Luj:  ^ 
Hoff^Al  III.  425:  Johnson  v.  Lusk,  0  Cold.  113.  The  husband  C4inn'7 
alone  discharge  it.  Trimble  v.  Peis,  37  Pa.  St.  448  ;  McKinney  v.  Ilojn^^ 
ton,  51  Pa.  St.  63. 

Husband  and  wife  must  join  in  an  action  to  recover  possession  ^ 
land  wliich  was  conveved  to  them  both  for  their  natural  lives.  W^^Jp^ 
worth  V.  Pcmick,  47  A-. //.  226 ;  Allie  v.  Schmitz,  17  IFw.  169:  see  TaylrT  v 
fCnapp,  25  (Amn.  513.  But  ejectment  was  maintained  by  a  husb»r>*- 
alone  on  liis  own  demise  of  lands  conveyed  to  himself  and  wife.  Tt^f 
ping  v.  Sadler,  5  Jones  (Law)  357. 

A   decree   of    divorce   does   not   atfect   the   right    of  survivorshij* 
McCoHum  V.  McCollum,  1  Hevtk.  (7>nn.)  565,  note:  Beach  v.  HoUisteTf    * 
rhomp.  it-  C.  [N.  Y.)  568,  3  Hun.  519  :  Ames  \.  Norman,  4  Sneetl  683 :  ••^ff 
Bullock  V.  7Mlcy,  Sax.  4S9:  Vrecland  v.  Rt/no,  11  C.  E.  Gr.  160,  12  C  r^ 
Gr.  522. 

There  can  be  no  partition  of  lands  so  held.  Den.  v.  Gardner,  ^Vf^j 
55f),  5f)2 :  Thornton  v.  Thornton,  3  Band.  179  ;  Chandler  v.  Cheney,  37  ir*'^' 
391 :  Miller  v.  Miller,  9  Abb.  [N.  S.)  443;  Frissel  v.  Bozier,  19  Mo.  46^  = 
see  HnjTman  v.  Stivers,  28  la.  302  ;  Moore  v.  Moore,  47  N.  Y.  4r>8.  , 

During  the  joint  lives  of  husband  and  wife,  the  interest  on  abou^ 
given  to  them  will  be  paid  to  the  husband.  Atcheson  v.  Atcheson,  I  ^ 
Beau.  485 :  see  Bullock  v.  Zillcy,  Saj'.  489. 

B  seems,  that  the  husband  may  demise,  alien  or  mortgage  his  interes**" 
during  his  own  life.  Drn.  v.  Gardner,  Spen.  556,560;  Bennett  y.Chil^^ 
19  Wis.  362;  see  Bolles  v.  State  Trust  Co.,  12  C.  E.  Gr.  308:  Needhamv- 
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debtor  from  the  ciiibarniiiPinoiit  to  which  ho  would  be  nub- 
jerted  hy  the  action  of  the  a»sigiieo,  in  including  in  his 
inventory  property  of  the  ap:signor  which,  as  the  court  eup- 
liosod,  dill  not  pans  by  the  asrtipiiment  Thif  view  wsb 
erroneous.  The  orphans'  court  has  not  the  power  to  ndieve 
the  debtor  in  this  way.  Such  relief  can  only  be  obtaiaod 
bv  the  debtor  by  application  to  this  court.  But,  if  tlie  juric- 
dirtinn  of  the  orphans'  court  were  conceded,  the  order  is 
erroneous.  If  the  debtor's  property  under  the  bequest,  be 
wnsidered  an  it  stood  at  the  common  law,  the  wb<ile  income 
fras-^ed  by  the  assignment.  Bolles  v.  State  TVust  Co.,  12  C. 
E.   Gr.  .308;   0»tialt\.   Van  WmkU,  1  Gr.  Ck.  513. 

Under  tbc  acts  intended  to  secure  to  married  women  the 
separate  use  of  their  property,  the  husband,  in   this  case, 


Bratuon,  5  Irf-'i.  42ii.     He  miiy  iiiuiiituin  trespass  for  wood  cut  ond  car- 
"p'l  away.     Fairekild  v,  ChaHettiix,  1  liarr  17ti. 

Tbe  huabond's  interest  in  the  estate  of  a  hiiHband  and  wifn  in  land, 
cannot  be  sold  aX  liiw  uniler  an  execution  againxt  the  huiibsnd.  Thomat 
V.  Dc  Haam,  1  SUraH.  37 ;  Ihiva  v.  Oiirk,  2(,  Tnxi.  424 :  Chand'n  v.  (  h,ncs, 
37  Ind.  391 ;  Roanes  v.  Arehir,  4  Lagh  -iSt) ;  Garwr  v.  Jvnti,  52  Mo.  68 : 
^«n-  V.  BeaU,  44  .V.  //.  407 ;  Almond  v.  lionnfll,  ~if>  III.  5:)ll ;  ./aekmn  v. 
^'ihmtll.  1<I  HVnrf.  175,  178 :  Gentry  v.  WutftfaJ]  3  I>n:  270.  Contha, 
■"MfA  V.  Ilolluter,  3  Hun  519 ;  Amn  v.  Iformaii,  4  Sneed  0K3 :  Broan  v. 
™(,  O  X.IL  416:  Bennttlv.i'hiM,  III  III*.  3(12;  see  Ihwe  v .  BlaTiden,  2\ 
*'■  Sl5;  .Stwft/er  v.  Khctt,  5  WatU  IKl. 

°'*t-  itie  liiisband'H  Hham  may  bo  applied  in  etjuity  to  puv  his  debt». 
'|r?''ici«l  tbe  wit'tjs  interest  is  not  altected.  OwAran  v,  Keriuy,  9  Buih. 
'Y:>  IW:  Tappers.  Faller,-  nuh.  E;.\-,<i-,  fi.'ffra  t.  Thayrr,!!,.  13(5,166. 
'«e  estate  of  the  husband  is  subject  to  a  moelianic's  lien  for  a.  debt 
^f*»-acted  by  him.  Wathlnim  v.  ti-nui,  5  IV.  l«. 
J, '■  Ibe  wife  survive  tier  liu->>>und.  she  may  recover  such  lands  sold  by 
^,  Execution  creditor  of  her  )iiisbHi)d.  Fnneh  v.  Mt/utn,  5fi  Pa.  St. 
"       ~  -.H-n,  10  [•(.  309. 


J  .'^*'  can  such  purt'hasoi'  dejirivc  the  wifp  of  her  possession,  even 
lurj^lj  the  hnsUnds  lifetime.  McCurdu  v.  Canninq,  ti4  P<>.  .Si.  39 ;  but 
***  "^iwa  V.  Xorman,  4  Sneed  (183,  mi. 

*-^ter  the  death  of  her  huiband,  the  life  interest  of  a  wife  in  a  chat- 
Ij",'.  »«  subject  to  execution  for  her  <leht».  Pringli  v.  Al'cn,  1  Hilts  Ch. 
"^■-    »ee  Harding  v.  SpHnger,  2  AA.p.  407. 

^  Ot  the  construction  of  u  recent  Connecticut  statute,  providing  that 
*^re  lands  onned  by  hushatid  and  wife  are  seized  for  the  husband's 
™*t,  the  sheriff  shall  convey  to  the  n-ife  upon  tender  of  the  amount 
"f  loo  judgment,  see  Whedon  v.  GorAam,  38  Omn.  408 ;  and,  in  case  of  a 
■"Qilw  statute  in  lotrn,  see  MeTighe  v.  Bringol/,  42  la.  455. 

^tok  shares  transferred  to  a  husband  and  wife,  will  pass  by  an 
I'tfpmieiit  of  tbe  husband's  personal  estate,  and  the  assignee's  title 
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would  be  entitled  only  to  an  equal  share  of  the  income  with 
his  wife.   His  share  passed  by  the  assignment.    The  orphanti' 
court  appears  to  have  considered  the  bequest  as  an  entirety, 
legally  incapable  of  partition,  as  a  bequest  to  husband  and 
wife  for  their  joint  benefit,  and,  therefore,  on  the  ground 
that  each  is  entitled  to  the  benefit  of  the  whole,  not  divisible. 
It  is  to  be  remembered  that  the  bequest  is  merely  the  gift 
of  the  income  to  the  debtor  and  his  wife  for  their  lives.    Ii^ 
Waslibmm  v.  Bums^  5  Vr.  19,  it  was  held  that  where  land, 
is  conveyed  to  husband  and  wife  in   fee,  the  husband 
entitled  to  the  use  and  possession  of  the  property  during  tb. 
joint  lives  of  himself  and  his  wife,  and  that  he  has  a  li 
estate  in  the  whole  property.     The  question  of  the  eftect 
our  acts,  above  referred  to,  in  favor  of  married  women,  vi 


*:» 


will  be  perfect  upon  the  death  of  the  wife  before  her  husband.  Sl(Mr3 
maker  v.  Gettyshxirgk  Bk.,  10  Pa.  St.  373  ;  see  Krumhaar  v.  Burt,  2  Wa^"  -^^ 
a  a  406 ;  Outcalt  V.  Vatl^yinkle,  1  Gr.  Ch.  513. 

A  statute  converting  joint  tenancies  into  tenancies  in  common,  do-^* 
not  apply  to  an  estate  held  by  husband  and  wife.  Den.  v.  HaT'ienhtrr^  ^* 
5  Hal.  42 ;  Thomas  v.  DeBaum,  1  McCart.  37  ;  MeDermott  v.  French^ 
MeCart.  78 ;  McCurdy  v.  Cunning^  64  Pa.  St.  39  ;  McDuff  v.  Beauehampy 
Miss.  531 ;  Arnold  v.  Arnold.  30  Jnd.  305  ;  Wright  v.  Saddler,  20  N. 
320;  1  Bish.  Mar.   Wont.  J  615,  and  cases  cited  in  notes. 

The  entirety  of  estate  conveyed  to  husband  and  wife,  and  right 
survivorship,  are  not  destroyed  by  the  married  woman's  acts.  Farm  ^^ 
Bk.  V.  Gregory y  49  Barb.  155;  Freeman  v.  Barber^  3  N.  Y.  Sup.  Ct.  bV  -^ 
Beach  V.  Hollister,  3  Hun  519;  Fisher  v.  Provin,  25  3fich.  357  ;  Auman  '^^ 
Auman,  21  Pa.  St.  343 ;  hates  v.  iSeeh/.  46  Pa.  St.  248 ;  Driver  v.  Driver,  ^ 
Pa.  St.  106;  McCurdi/  v.  Canning.  fSAPa.  St.  39;  Arnold  v.  Arnold,  30  7>»^ 
305  ;  Chandlery.  Cheney,  37  Ind.  391  ;  Bennett  v.  Child,  19  Wis.  362 ;  Mel^'t^ 
v.  Beauchamp,  50  Miss.  531;  Pobiyison  v.  Eagle,  29  Ark.  202.  CoNrm^-^ 
Cooper  V.  Cooper,  76  III.  57;  Hoffman  v.  SHigers,  28  la.  302;  WalthaU  ^ 
Goree,  36  Ala.  728 ;  Fllioit  v.  Xichols,  4  Bush  (Ky.)  502. 

The  Married  Woman's  Act  does  not  apply  to  a  joint  lease  of  lan^  "^ 
a  husband  and  wife.     Goelet  v.  Gori,  31  Barb.  314. 

A  promissory  note  given  to  a  husband  and  wife,  will  not,  since  "t^* 
Married  Woman's  Act,  be  presumed  to  be  the  sole  property  of  '^  *"* 
wife.      Work  v.  Glaskins,  33  Miss.  539 ;  see  Tumble  v.  Reis,  37  Pa.  St.  ^**^ 

Query.  Whether  it  would  be  constitutional  for  the  legislature  to  cha^^r? 
the  nature  of  such  estate  during  the  lifetime  of  both  husband  and  wi  ** 
so  as  to  defeat  the  jus  accrcsccndi  of  the  survivor.  See  Dunn  v.  Sargc^^^\ 
101  Mass.  336;  We^tervelt  v.  Gregg,  2  Kern.  202;  Hill  v.  Chambers^  ^^ 
Mich.  422 ;  Magee  v.  Young,  40  Miis.  164 ;  Porch  v.  Fries,  3  C.  E.  Gr.  20-* 
Henry  v.  i)i/%,  1  Dm^cA.  302 ;  Mellinger  v.  Bausman,  45  Pa.  <»!.  522 ; 
v.  HVo/Aer^,  30  Ala.  712 ;  Price  v.  Sessions,  3  JETou'.  (^J.  C.)  624.--RBP. 
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lot  considered  nor  raised  in  that  ease.  It  has  been  held  in 
jther  states,  where  like  statutes  exist,  that  the  common  law- 
right  of  the  husband  is  abridged,  and  that  he  does  not  hold 
a  life  estate  in  the  whole  property  to  the  exclusion  of  his 
wife,  but  that  her  right  to  the  enjoyment  of  the  estate,  as 
joint  tenant  with  him  therein,  is  secured  by  the  acts  referred 
to.  Mc  Curdy  v.  Canning^  64  Perm,  39;  Fre^rtian  on  Partition^ 
S  75.  The  debtor  in  this  case  was,  when  the  assignment  was 
made,  entitled  to  one-half  of  the  income  in  question.  The 
order  appealed  from  will  be  reversed,  with  costs. 


John  H.  Wyckoff,  guardian,  appellant, 

V. 

Mary  E.  Hulsb  and  others,  respondents. 

The  order  of  the  prerogative  court  to  answer  petition  of  appeal,  is 
n  order  of  course,  but  it  is  not  to  be  taken  until  after  the  transcript 
lall  have  been  filed. 


On  appeal  from  alleged  decree  of  Monmouth  orphans' 
3urt.  Motion  on  the  part  of  respondents  to  set  aside  order 
iquiring  them  to  answer  petition  of  appeal,  and  to  dismiss 
le  appeal. 

Mr.  C.  Hobbins,  for  the  respondents. 

Mr.  G.  C.  Beekmarij  for  the  appellant. 

The  Ordinary. 

This  appeal  brings  up  for  review  the  proceedings  of  the 
rphans'  court  of  Monmouth  county  upon  the  final  accounts 
f  the  appellant  as  guardian  of  the  respondents.  These 
ceounts  were  excepted  to  by  the  respondents,  and  the 
xceptions  were  tried.     On  the  22d  of  September,  1876,  the 
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court  having  requosteJ  the  surrogate  to  attend  in  \ 
make  a  minute  of  their  decision,  (and  his  deputy  at 
accordingly,)  orally  announced  tlieir  decision.  A  m 
it  was  made  l>y  the  deputy ;  but  he,  in  order  that  h 
have  a  more  accurate  note  of  the  decision  tlian  tha 
he  had  made,  requested  the  presiding  judge  to  give 
the  written  memorandum  used  bv  the  former  in  ann 
the  decision.  The  judge  gave  it  to  him  acconling 
decree  was  made  or  entered  in  pursuance  of  tlu*  c 
On  the  6th  of  December,  1876,  the  appellant  demai 
appeal  to  this  court  from  the  order  or  decree  of  the  c 
court,  in  the  matter  of  the  accounts  of  the  apfiellant  a 
ian  of  the  respondents,  and  gave  notice  of  appeal  1 
the  decrees  of  the  orphans'  court,  on  exceptions 
accounts  as  guardian  of  the  respondents.  After  ti 
petition  of  appeal  in  this  court,  he  applied  liere, 
notice  to  the  respondents,  for  an  order  requiring  tl: 
gate  to  transmit  to  this  court  the  transcript  of  the  ] 
ings,  and  requiring  sueh  of  the  respondents  as  wi'n 
to  procure  the  appointment  of  guardians  «//  Wt//^  ii 
days  from  the  time  of  tiling  the  petition  of  ap|>eal,  am 
ing  the  adult  respondents  to  tile  their  answer  to  the 
of  appeal  in  twenty  days  at\er  service  of  a  copy  of  the 
and  of  that  order  upon  them,  or  that  the  appellant  I 
ej-  park'.  The  ordi*r  was  made.  The  respondents  in 
it  was  irri'gular,  because  it  was  made  without  notice 
and  thev  move  to  set  it  aside  for  that  cause.  The  or 
under  the  rule,  in  all  respects  an  order  of  course,  and  n 
was  nect'ssary.  It  was  premature,  however,  because  t 
script  had  not  then  been  tiled.  The  appellant  is,  by  tl 
sion  of  the  rule,  entitled  to  the  order  re<iuiring  the  i 
ent  to  answer  the  petition  of  appeal  after  the  pe 
appeal  and  the  transcript  shall  have  been  tiled.  Th 
therefore,  was  irregular,  and  will  be  set  aside.  Thi 
must  be  dismissed.  The  transcript  does  not  show  t 
order,  sentence  or  di^cree,  was  inade  upon  the  exc 
There  is  an  entry  upon  the  record  that  the  court  d 
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a  verbal  decision  in  the  matter,  but  no  order,  sentence  or 
decree  was  made.  The  surrogate  attaches  to  the  record, 
after  his  certificate  thereto,  a  copy  of  the  above-mentioned 
memorandum  of  the  presiding  judge,  and  certifies  that  he 
**  did  not  understand  that  it  was  to  be  filed  in  his  oflBce  as 
one  of  the  papers  in  the  cause,  and  that  it  was  not  so  filed 
by  him  or  by  his  clerk,  but  was  placed  with  the  papers  and 
accounts  in  his  oflice  in  the  cause,  and  has  remained  in  his 
office  with  said  papers  since  the  day  it  was  so  received  from 
the  presiding  judge."  The  evidence  taken  on  this  subject 
makes  it  clear  that  the  memorandum  was  not  intended  to 
to  be  delivered  to  the  surrogate,  but  was  intended  merely 
for  use  by  the  presiding  judge  in  announcing  the  decision  of 
the  court.  Besides,  the  orphans'  court  voluntarily  certify 
to  this  court  that  that  paper  is  not  an  order  or  decree,  and 
'Was  never  intended  to  be  such ;  that  the  opinion  of  the  court 
"Was  delivered  orally,  that  paper  being  used  as  a  memorandum, 
and  having  been  made  and  used  merely  for  that  purpose ; 
that  no  order  or  decree  of  the  court  in  the  matter  has  as  yet 
been  signed  by  the  court  or  the  presiding  judge,  and  that 
the  memorandum  was  not  intended  as  a  part  of  the  record 
or  files  in  the  cause,  or  to  be  filed  in  the  surrogate's  oflSee, 
but  only  to  be  used  by  counsel  in  drawing  the  order  for  the 
rorrogate  to  restate  the  accounts.  When  the  appeal  was 
taken  there  was  no  order  or  decree  upon  the  exceptions 
from  which  to  appeal.  The  appeal  must  therefore  be  dis- 
missed. The  appellant's  counsel,  however,  was  misled  as  to 
the  character  of  the'  memorandum  by  that  paper  itself.  He 
found  it  with  the  papers  in  the  suit  apparently  on  file,  and 
it  was  shown  to  him  by  the  surrogate  as  the  decision  of  the 
court  without  any  statement  as  to  its  true  character.  It  was 
entitled  in  the  cause,  and  was  signed  by  the  presiding  judge 
as  such,  and  it  specifically  declared  the  view  of  the  court  on 
the  questions  submitted.  He  might  easily  have  mistaken  it 
for  a  decree.  The  appellant,  therefore,  will  not  be  required 
to  pay  costs  of  the  dismissal.  He  must  pay  the  costs  of  the 
Motion  to  set  aside  the  order  to  answer. 
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William  Polis,  appellant, 

v. 
Elmer  F.  Tice,  respondent. 

1.  Fairness  requires  that  on  the  hearing  of  an  appeal  from  a  decree 
of  the  orplians'  court,  confirming  the  report  of  a  master  on  a  final 
account,  the  appellant  should  be  confined  to  the  objections  made  by 
him  below. 

2.  A  trustee  held  to  have  forfeited  all  claim  to  commissions,  by  neg- 
ligence, iSl'c,  in  the  management  of  the  trust. 


On  appeal  from  decree  of  Camden  orphans'  court,  confinu- 
ing  report  of  master  upon  the  final  account  of  the  guardiai^ 
of  a  lunatic. 

Mr,  P.  S.  Sirovel,  for  the  appellant 

Mr.  B,  D,  Shrere,  for  the  respondent. 

The  Ordinary. 

In  February,  1867,  the  respondent  became  insane.   In  Fe^ 
ruary,  1868,  the  appellant  was  duly  appointed  his  guardian- 
He  accepted  the  appointment,  and  gave  bond  and  enter^^ 
upon  his  duties  accordingly.  In  November,  1870,  the  respoa^^' 
ent  was  found  to  have  been  restored  to  his  reason  and  to  be  ^ 
sound  mind,  and  the  appellant  was  ordered  to  pay  or  deliv*^^ 
over  to  him  his  property.     The  appellant  did  not,  howevt^?^* 
tile  his  account  until  July,  1873.     Exceptions  were  tiled  to     ^ 
and  it  was  referred  to  a  master,  who  reported  in  JanuaC-?' 
1875,  surcharging  the  account  in  various  particulars,  a^"^* 
refusing   to   allow   the   amount   of  a  promissory  note  t^^^ 
81,000,  given  to  the  respondent,  before  his  insanity,  by  Vf^^ 
lander  Ilorncr,  Thomas  McDowell,  Ilenry  Van  Brunt  a^^^ 
Joel  Horner  (the  last  named  being  surety  for  the  other^> 
and  on  which  the  appellant  had,  after  he  became  guardi^ 
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collected  interest,  as  he  swears,  at  the  rate  of  ten  per  cent, 
per  annum.  The  master  denied  the  appellant  commissions, 
on  the  ground  that  he  had  forfeited  all  claim  to  the  allow- 
ance thereof  by  permitting  wast^  of  the  estate,  and  by 
negligence  in  the  discharge  of  his  duties. 

To  the  report  of  the  master  exceptions  were  filed,  and,  on 
the  hearing  of  the  matter,  the  court,  by  their  decree,  con- 
firmed the  report.     The  guardian  appealed  from  the  decree, 
and  he  now  seeks  to  reverse  it  in  all  the  respects  in  which  the 
report  was  adverse  to  him.     Fairness  requires  that  in  such 
a  case  as  this,  the  appellant  be  confined  on  the  hearing  of 
the  appeal,  to  the  objections  made  below.     The  exceptions 
made  to  the  master's  report  were  only  to  the  refusal  to  allow 
the  note  of  $1,000  and  the  commissions.     There  appears, 
however,  to  be  no  ground  for  the  other  objections.     The 
conduct  of  the  appellant  in  managing  the  estate,  has  not 
been  such  as  to  entitle  him  to  the  favorable  consideration  of 
the  court.     It  is  abundantly  evident  that  he  has  been  remiss 
in  his  duty.     He  appears  to  have  permitted  great  waste  of 
his  ward's  "truck  farm,"  thereby  causing  damage  to  the 
aniount,  as  the  respondent  swears,  of  about  $1,200,  or,  as 
another  witness  testifies,  of  from  $600  to  $700.     He  appears 
^Iso  to  have  been  negligent  in  his  management  of  the  estatt* 
^^  other  respects.     He  did  not  file  his  accoimts  until  two 
J^^ars  and  a  half  after  the  order  requiring  him  to  restore  to 
*ne  respondent  his  property,  had  been  filed  in  the  orphans' 
^oin^     He  seems  to  have  been  disposed  to  give  the  respond- 
ent as  much  trouble  as  he  could  in  obtaining  his  property. 
^He  of  the  witnesses  says  he  told  him,  when  speaking  on 
'^Jb  subject,  that  he  had  given  the  respondent  a  good  deal 
^^  trouble  and  would  give  him  more.     He  is  not  entitled  to 
^^^missions. 

The  note  for  $1,000  was,  as  before  stated,  taken  by  the 

^^pondent  himself,  before  he  became  insane.     After  he  was 

^^tored  to  reason,  he  went  to  his  counsel  (who  was  then 

^^gotiating  with  the  counsel  of  the  appellant  for  a  settle- 

^^nt  of  the  account  between  the  parties)  to  get  the  note, 


434  PHEROGATR^E   COURT.  [28  Eg. 

Polis  V.  Tict». 

in  order  to  collect  from  Philander  Homer,  one  of  the  makers, 
the  intiTest  due  thereon.  He  then  learned  that  the  note  was 
lost,  bat  was  informed  that  he  might  collect  the  money  due 
on  it,  notwithstanding  the  loss  of  the  instrument.  He 
applied  accordingly  to  Philander  Horner,  and  requested 
him  to  pay  the  interest.  Horner  refused  to  do  so,  but 
it  does  not  appear  that  his  refusal  was  based  on  the  non- 
production  of  the  note.  The  respondent  was,  he  says, 
anxious  to  obtain  possession  of  the  not«,  in  order  that  he 
might  bring  suit,  in  Philadelphia,  against  Philander  Horner, 
who  was  then,  he  alleges,  the  owner  of  property  from  which 
he  might,  by  legal  proceedings,  have  compelled  payment. 
It  does  not  appear  that  he  wa$,  by  his  inability  to  produce 
the  note,  prevented  from  taking  such  proceedings,  nor  even 
that  he  did  not  take  them  because  of  the  alleged  loss  of 
the  note.  Suit  was  brought  on  the  note  by  the  appellant's 
counsel,  at  the  request  of  the  respondent's  counsel,  in  the 
circuit  court  of  Camden  county,  in  the  name  of  the  respond- 
ent, against  Joel  Horner  and  Thomas  McDowell.  It  was 
agreed  that  the  respondent's  xjounsel  should  take  charge  of 
the  suit.  The  defendants  put  in  a  plea.  The  cause  was 
prepared  for  trial  by  the  appellant's  counsel  and  was  noticed 
for  trial,  and  the  respondent's  counsel  was  notified  of  the 
fact.  That  suit  has  never  been  tried,  and  it  is  still  pending. 
It  is  admitted  that  one  of  the  defendants  therein,  Joel 
Horner,  who  was  the  surety  on  the  note,  is  pecuniarily 
responsible,  and  it  is  not  denied  that  if  judgment  were 
obtained  against  him  in  the  suit  he  could  be  compelled  to 
pay  it.  There  is  no  proof  that  the  other  persons  w^ho  are 
liable  on  the  note  became  insolvent  during  the  time  that  the 
appellant  was  guardian.  On  the  other  hand,  the  respondent 
testifies  that  when  he  applied  to  his  counsel  for  the  note,  he 
ottered  to  accept  it  on  discharge  of  the  appellant's  liability 
to  him  as  guardian,  to  the  amount  thereof. 

The  only  evidence  on  the  subject  of  the  insolvency  of  the 
parties  who  were  liable  on  the  note,  is  the  remark  of  the 
appellant  to  Henry  C.  Foreman,  that  "Joel  Horner  would 
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be  a  fool  to  pay  the  note,  and  that  none  of  the  other  parties 
to  the  note  were  good  for  anything."  But  whether  these 
other  parties  became  insolvent  after  the  appellant  became 
guardian  does  not,  as  before  stated,  appear.  To  justity  the 
court  in  charging  the  appellant  with  the  note,  it  should 
appear,  seeing  that  it  was  an  investment  made  by  the 
respondent  himself,  that  by  reason  of  the  appellant's  negli- 
gence in  reference  to  it,  the  respondent  has  been  injured  or 
prejudiced ;  that  the  parties  liable  upon  it,  or  some  of  them 
at  least,  have  become  insolvent  while  the  appellant  was 
chargeable  with  the  investment  as  a  trust,  or  that  the  loss  of 
the  note  itself  occasioned  the  loss  of  the  money.  But  nqne 
of  these  things  appear.  Nor  does  it  appear  what  the  defence 
was  which  waa  set  up  by  the  plea.  On  the  hearing  it  was 
said  to  be  usury.  It  does  not  appear  when  the  contract  was 
made,  nor  whether  the  note  was  in  fact  liable  to  a  defence, 
nor  that  the  respondent  was  or  would  have  been  prejudiced 
in  an  effort  to  collect  the  amount  of  the  note  by  any  negli- 
gence of  the  appellant. 

There  is  no  ground  on  which  the  action  of  the  court  below 
in  charging  the  note  to  the  appellant  can  be  sustained.  The 
decree  will  therefore  be  reversed  on  this  point,  but  affirmed 
in  all  other  respects.  No  costs  will  be  awarded  to  either 
party. 


In  the  matter  of  the  administration  of  the  estate  of  Elwood 
8.  Sanderson,  deceased,  late  of  Essex  county. 

A  bequest  to  a  wife  for  life  with  remainder  to  her  children,  excluded 
her  husband  from  all  control  over  it.  Heldy  that  he  was  not  thereby 
deprived  of  his  right,  as  next  of  kin,  to  the  share  of  a  child  who  died 
intestate  after  the  wife. 


NoTB. — ^To  the  same  effect,  see  Gardenhire  y.  Hinds j  1  Head  (Tenn.) 
402.— Rbp. 
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Appeal  from  decree  of  distribution  of  the  orphan's  court 
of  Essex  county. 

Mr.  Charles  Borcherling,  for  the  appellants. 
Mr.  S.  Howell  Jojies,  for  respondent. 

The  Ordinary. 

John  Haviland,  deceased,  by  his  will  gave  to  his  daughter 
a  life  estate  in  his  property  with  remainder  to  her  children, 
and  excluded  her  husband  from  all  control  over  the  prop- 
erty given  to  her.     After  her  death  it  was  to  go  to  her  chil- 
dren.   She  is  dead.    One  of  her  children  died  intestate  having 
never  been  married.     The  orphans'  court  of  Essex  county, 
by  its  decree,  directed  the  administrator  of  the  intestate  to 
pay  the  surplusage  of  the  intestate's  estate  to  his  father  as 
his  next  of  kin.     The  question  raised  on  this  appeal  is, 
whether  the  father  is  not  excluded  from  taking  the  property 
by  the  provision  of  the  will  of  John  Haviland;  the  estate  of 
the  intestate  having  been  entirely  derived  from  the  above- 
mentioned  gift  in  remainder.     The  provision  in  question 
excludes  the  husband  of  the  testator's  daughter  from  any 
control  over  the  property  given  to  her  by  the  will.     It  doe*^ 
not  attempt  to  deprive  him  of  his  rights  as  next  of  kin  to  his 
children.     The  provision  was  not  confined  to  the  father  of 
the  intestate,  but  extended  to  any  other  husband  the  testa- 
tor's daughter  might  have.     It  was  merely  designed  to  secure 
the  testator's  gift  to  his  daughter  to  her  sole  and  separate 
use,  and  was  no  more  than  the  provision  made  by  law  in  that 
behalf.     It  cannot  have  the  eftect  of  depriving  the  father  oi 
his  right  to  his  deceased  child's  property'  as  next  of  kin.    The 
decree  will  be  affirmed  with  costs. 
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RUSILLA   WiNTBKMUTE,   ajipellailt, 

and 
Lemuel  ¥.  L.  Wilson,  respoiident. 

of  that  a  testator  i»  ailvAnced  in  years,  and  that  his  health  u> 
and  bia  mind  nomeirhat  enfeebled,  and  that  his  will  is  unjust, 
sufficient  grounds  for  netting  aside  his  will, 
en  irrelevant  evidence  is  taken,  and  the  examination  unnece«- 
oti'acted,  neither  costs  nor  counsel  fees  should  be  allowed  for 
iig  of  such  unnecessary  testiniouy. 

ppval  from  a  decree  of  the  prerogative  court,  reported 
I  E.  Gr.  447. 

/.  G.  Shipman,  for  appellant. 

WilUaiH  H.  Morrow,  for  respondent. 

CHiEr  Justice. 

IB  an  appeal  from  a  decree  of  the  prerogative  court, 
ng  the  will  of  Oharlen  "Wintermute,  deceased,  to 
i.  The  appellant  was  the  wife  of  the  testator,  and 
tamentary  paper  was  opposed  by  her  before  this  court 
two-fold  gi'ound  that  her  husband,  when  h«  exfttsaJuad. 
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it,  was  mentally  incompetent,  and  that  he  had  been  induced 
to  execute  it  by  fraud  and  undue  influence. 

But  these  allegations  are  not  sustained   by  the  proofs. 
Mr.  Wintermute,  at  the  time  in  question,  was  advanced  in 
ye^rs,  and  was  enfeebled  by  disease ;  but  the  evidence  clearly 
shows  that  his  mental  decay  had  not  reached  tlie  point  ot 
legal  incapacitiition.    He  was  examined  as  a  witness,  a  short 
time  before  his  death,  with  respect  to  the  difl:erences  between 
himself  and  his  wife,  and  which  differences  led  to  the  making 
of  this  will,  and  the  intelligence  and  force  of  purpose  dis- 
played by  him  on  that  occasion,  are  alone  sufficient,  in  my 
judgment,  to  dispel  the  notion  that  he  could  not  fully  under- 
stand his  affairs,  or  that  he  would  submit  obsequiously  to 
be  dictated  to  by  those  about  him.     That  this  will  is  unjust 
with  respect  to  the  appellant,  is  plainly  manifest ;  she  appears 
to  have  had  strong  claims  to  the  regard  and  affection  of  her 
husband.      When  she  married  him  he  was  the  father  of 
eleven  children,  and  under  her  administration  of  the  afeire 
of  that  household  for  nearly  nineteen  years,  the  family  pros- 
pered and  was  harmonious.     The  proof  is  clear  that  she  was 
a  hard  worker  and  a  dose  economizer,  so  that  there  is  every 
reason  to  conclude  that  a  large  part  of  the  money  which  by 
this  will  is  diverted  from  her,  was  earned  bj'  her  exertionB- 
But  the  misfortune  is,  that  such  diversion  was  not  withoat 
a  cause.     Just  before  the  making  of  this  will  she  quarrelled 
with  her  husband,  and  the  anger  thus  kindled  was  not  su i- 
fered  to  die  out,  but  was  inflamed  by  some  of  those  who  wer^ 
likely  to  profit  by  it.     But  the  occasion  of  the  anger  beia^ 
real,  there  is  no  pretext  for  saying  that  the  will  is  the  oH' 
spring  of  delusion  ;  in  truth,  it  is  the  product  of  bad  advitr^ 
and  a  disproportioned  resentment ;  and  this  clearly  can  \^^ 
no  ground  for  setting  it  aside  in  a  court  of  law.     The  wi  *^^ 
was  properly  admitted  to  probate. 

But  in  aflirming  this  decree,  no  costs  or  fees  to  his  cou*^' 
sel  in  this  court  can  be  allowed  to  the  respondent,  out  of  tl>* 
estate  represented  by  him,  except  the  taxed  costs  of  th'*-^ 
appeal.     We  are  \ed  to  tVv\s  step  from  tlie  conviction  th^* 
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tlie  (.-xjienijc  already  imposed  on  this  oatatf  is  largely  exor- 

bitaot.    The  testimony  on  both  sides  haa  embraced  so  mucb 

that  is  irrelfvaut,  and  on  trivial  topics  has  been  run  into 

such  vndless  details,  and  the  mere  4-ollateraI  minutia>  of  the 

case  have  beun  so  magnified  by  examinatioii»  and  cross-oxami- 

iiatiotis,  that  the  principal  labor  in  adjudging  this  issue  has 

consisted  in  an  endeavor  to  discern,  in  this  mass  of  rubbish, 

the  facts  which  are  of  importance.    Such  a  result,  we  tliink, 

indicates  an  abuse  of  the  right  to  take  testimony  before 

masters  or  other  officers  not  clothed  with  a  power  of  cuntrol 

over  the  admission  of  evidence ;  and  wlieii  such  abuse  occurs 

we  think  the  proper  check  is  to  refuse  to  the  party,  even  if 

snccesstu]  in  his  suit,  all  costs  iind  counsel  fees  for  taking  such 

unnecessary  teiintimony.    In  thepresent  instance,  if  there  had 

been  an  appeal,  by  a  party  interested,  from  that  part  of  the 

decree  awarding  costs  and  counsel  fees  out  of  this  estute,  it 

IB  not  probable  that  this  cuurt  would  have  allowed  more 

tlian  a  third  of  the  sum  wliich  has  been  awarded  in  the  court 

Itelow,     As  it  is,  the  court  affirms  the  decree  without  costs 

u  against  the  appellant,  and  awards  nothing  further  to  the 

iwjwndent  than  his  own  taxed  costs. 

Decree  unanimously  affirmed. 


Ephraih  p.  Ehson,  appellant, 

and 

Job  Polhehus,  respondent. 

''  A  voluiit.iry  partition  mudo  liy  tenants  in  oiiiunion,  will  not  pre- 
***^  against  the  lien  of  a  judgment  againat  one  of  suob  cO'tenantR 
'•"dered  prior  to  such  partition. 

^  8ucb  voluntary  partition  cannot  be  validated  in  equity  against  a 
P'^chiBW  at  the  sheriff's  sale  under  such  judgment. 

The  respondent,  Folhemus,  and  one  Hodaon  were  tenants 
»>  common  of  a  tract  of  woodland,  of  w\uch  tlie^  Toat^^  «. 
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voluntary  partition,   by   deeds   dated   August   2l8t,   1865. 
These  deeds  were  duly  recorded.     Before  this  parting  of 
the  property,  the  appellant,  Emson,  had  recovered  a  judg- 
ment against  Hodson,  which  became  a  lien  on  the  premises 
in  question ;  on  which  judgment,  and  long  subsequent  to  the 
partition,  that  is,  on  the  8th  of  August,  1871,  a  writ  of  ^^* 
facias  was  issued,  and  by  force  of  which  the  sherift'  sold  and 
conveyed  to  Emson  the  undivided  interest  of  Hodson  in  the 
tract.     Having  obtained  a  sheriff's  deed,  Emson  took  pro- 
ceedings, under  the  act  "For  the  more  easy  partition  of 
lands  held  by  coparceners,  joint-tenants,  and  tenants  in  com- 
mon,"  for  the  partition  of  the  premises  between  himself  aud 
the  respondent.     The  latter  thereupon  filed  the  bill  iu  this 
suit  to  restrain  such  proceedings ;  on  the  final  hearing  thi^ 
injunction  was  made  perpetual. 

The  opinion  of  the  chancellor  is  reported  in  12  C  -E 
(?r.  190. 

Mr.  Joel  ParkeTy  for  appellant. 
Mr.  James  Wilson^  for  respondent. 

The  Chief  Justice. 

In  order  to  affirm  the  decree  in  this  case  it  is  necessary  to 
maintain  tlie  general  proposition,  that  after  a  judgment  has 
become  a  lien  on  tlie  undivided  share  of  a  tenant  in  common 
in  land,  such  tenant  in  common,  in  concert  with  those  who 
share  tlie  estate  with  him,  can  make  a  voluntary  partition 
that  will,  if  fairly  made,  be  valid  with  respect  to  the  lien  of 
such  judgment. 

I  have  carefully  examined  the  cases  which  have  been  cited 
in  support  of  the  proposition  thus  stated,  and  I  do  not  find 
that  any  of  them  can  be  regarded  as  a  precedent  in  its  favor. 
The  nearest  approach  to  adjudications  upon  the  point  fti* 
those  holding  that  by  force  of  a  voluntary  partition  made  by 
the  husband,  the  ngVil  o?  ^ov^^t  of  the  wife  will  be  contracted 
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laroel  of  land  so  set  off  to  him.  But  thcso  decisions 
it  Bcems  to  mc,  on  grounds  pet-uliarto  themselvcu.  In 
ticular  it  ia  not  ensy  to  separate  the  interests  of  the 
1  and  wife,  thoy  are  so  nourly  identical.  If  the  hus- 
:qiiire3  by  the  partition  an  advanfagcouB  allotment, 
?  and  his  wife  arc  etjually  gainers,  and  there  is  a 
f  loss  to  each,  if  the  share  sot  oiTto  the  hunhand  be  less 
*  due.  The  right  of  the  wife  is  inchoate  and  con- 
,  so  that  tlie  husband  cannot  prejudice,  either  from 
5'  or  his  fraud,  her  interest,  without,  to  a  greater 

sacrificing  hie  own.  It  is  not  to  be  wondered  at, 
X',  that  courts  have  maintained  that  the  act  of  the 
],  in  taking  to  himself  his  share  of  undivided  land, 
rid  tlie  wife  so  as  to  attach  her  dower  excluwively  to 
:  Bo  taken.  The  riglit  of  partition  is  paramount  to 
it  to  dower;  andwhen  the  husband  settles  the  extent 
own  right,  there  seems  nothing  inconsistent  with 
e  or  justice  in  }K!rmitting  him  to  settle,  by  the  same 

extent  of  the  riglit  of  his  wife.    The  judgment,  there- 

Totten  V.  Stuyvesanl,  8  Eiiw.  Ch.  500,  which  maintains 
'trine,  is,  I  think,  founded  on  correct  principles.  But 
link  that  it  was  held  with  equal  propriety,  in  Sank 
if,  6  I>u{,  20,  that  where  a  buttband,  being  a  co-tenant, 
■d  his  estate  by  a  deed  in  which  the  wife  did  not  join, 

grantee,  with  the  other  co-tenants,  made  a  voluntary 
ti,  sucli  distribution  of  the  land  did  not  bind  the  mfe 
e  death  of  her  husl)and. 

he  relation  of  debtor  an<l  creditor  is  not,  in  a  matter 
kind,  to  he  likened  to  that  of  hushsmd  and  wife,  for 
le  interests  of  the  latter  are  concurrent,  those  of  the 
are  adverse ;  and  to  give  to  the  debtor  the  status  of 
band  in  this  respect,  so  that  he  can  affect  his  credi- 
ould  be  both  unscientific  and  impolitic, 
iditor  by  his  judgment,  and  a  mortgagee  by  his  deed, 
ien  on  an  undivided  interest  in  the  land  of  hia  debtor, 
pves  him  a  fixed  and  immediate  interest,  and  which 

respects  paramount,  as  far  as  It  extendfi,\o  We  r\^\. 


442  COURT  OF  ERRORS  AXD  APPEALS.    [28  Eg. 


EmsoD  V.  Polhemus. 


of  the  debtor  in  the  property.     It  is  obviously  undeniable 
that  these  lienholders  \y\\\  be  materially  affected  by  the  allot- 
ment of  the  particular  part  of  such  property  to  which  their 
lien  is  to  be  affixed  by  the  law.     If  the  ascertainment  of 
such  part  be  made  by  an  appeal  to  the  judicial  power,  soch 
creditors  have  satisfactory  guarantees  that  the  division  of  the 
land  will  be  fair  and  just ;  and  hence  the  propriety  of  the 
provision  of  the  statute  of  this  state,  that  if,  at  the  time  of 
making  partition,  a  lien  exists  ^^  upon  the  undivided  estate 
of  any  owner,  by  judgment,  decree,  mortgage  or  otherwise, 
such  lion  shall  thereafter  be  a  lien  only  on  the  share  assigned 
or  allotted  to  such  owner."   Ha-,  p.  804,  §  36.   And  it  should 
be  remarked,  in  passing,  that  the  presence  in  the  statute  of 
a  direction  of  this  kind,  appears  to  intimate  that  an  express 
statutory  declaration  was  necessary  to  affect  the  claims  of 
the  lienholders,  even  by  a  judicial  division  of  the  land  among 
the  owners.     And  the  question,  therefore,  is  forcibly  pre- 
sented, why  should  this  same  force  be  imparted  to  the  self- 
directed  act  of  the  debtor?     In  such  case  what  assurance 
has  the  creditor  that  his  rights  will  be  adequately  protected? 
The  general  rule  is,  as  was  said  in  Agar  v.  Fairfax^  17 
Ves:  543,  that  partition  never  affects  the  rights  of  third 
parties  ;  and  the  more  I  have  reflected  on  this  subject,  the 
less  I  have  seen  in  favor  of  the  proposal  to  afiect  the  mort- 
gageo  or  judgment  creditor  by  the  voluntary  partition  of  tb^ 
debtor.     I  can  yield  no  force  at  all  to  the  suggestion  that 
"  the  fact  that  the  parties  to  the  partition  may  be  compelled 
to  partition  by  legal  proceedings,  is  a  sufficient  ground  fo^ 
upholding  such  a  voluntary  partition  as  would  have  heeti 
made  at  law."     Such  a  rule,  and  the  reasoning  that  support^ 
it,  would  validate  a  partition,  if  a  fair  one,  which  should  t>*^ 
made  by  a  single  tenant  in  common  as  against  his -co-tenant^- 
Nor  can  I  perceive  why,   because  an  infant  to  a  certain* 
extent,  and  retaining  a  qualified  power  when  of  age  of  rep *^' 
diating  the  act,  may  bind  his  own  interest  by  joining  in   * 
partition,  a  tenant  in  common  should  be  permitted  byb*^ 
act,  not  only  to  affect  \i\^  owtv  \wtAre8t^  but  likewise  tl^^ 


1  Stew.]  JULY  TERM,  1877.  443 

Emaofi  V.  Folhemua. 

interest  of  his  non-aBScnting  creditors.  The  terms  of  these 
several  propositions  appear  to  my  mind  to  have  nothing  in 
common,  and  consequently  the  legitimate  deduction  that 
may  be  made  from  the  one  is  no  warrant  for  drawing  a 
similar  conclusion  from  the  other. 

The  principal  argument,  however,  which  is  urged  to 
uphold  the  power  of  the  debtor  to  make  a  partition  by  his 
private  action  that  will  be  obligatory  on  his  creditor  who 
holds  a  lien  on  the  land  is,  that  if  the  partition  thus  made  is 
not  fair,  it  can  be  set  aside.  lint  this  contention  will,  upon 
examination,  bo  found  to  be  destitute  of  all  real  force.  It 
substitutes  a  remedy  for  a  wrong  committed,  in  the  place  of 
a  remedy  against  the  commission  of  such  wrong.  The  safe- 
gaard  against  an  unfair  separation  of  the  rights  of  the 
co-tenants  which  in  a  judicial  procedure  is  jirovided,  is  the 
substitution  of  the  judgment  of  discreet  and  uniirejudiced 
men,  instead  of  the  notions  of  the  owners  of  the  propertj'. 
The  proposed  rule  would  take  away  from  the  creditor  this 
Bafejniard,  and  in  lieu  of  it  place  in  his  hands  the  cuml>er- 
wme  privilege  of  overhauling,  if  he  can  show  unfairness, 
•he  act  of  the  co-tenants.  AH  persons  will  see  that  by  such 
sobatitiition,  the  creditor  is  placed  at  disadvantage,  and  has, 
'n  reality,  lost  a  valuable  right.  The  fact  is,  the  creditor 
Bnould  have  both  rights,  viz. ;  the  right  to  a  partition  by 
unprejudiced  persons,  and  the  right  to  litigate  an  unfair 
P"itiri(tn,even  if  made  by  such  persons.  But  the  contention 
'"  qnestion  deprives  him  of  the  former  of  sucli  rightw,  and 
P^'fiB  him  no  ctiuivalcnt. 

There  is  a  further  objection  of  magnitude.  The  rule 
pfoposed  would  leave  the  lienholder  subject  to  the  caprice 
w  folly  of  his  debtor  in  the  act  of  agreeing  to  partition, 
"^Wn  a  tenant  in  common  is  competent  to  contract,  his 
■peements  with  his  co-tenants  respecting  the  partition  of  his 
"Od  are  as  binding  upon  him  as  are  his  contracts  on  any 
"her  subject.  In  tlie  absence  of  fraud,  an  uuequal  partition 
*>ented  to  by  such  tenant  is  not,  in  legal  estimation,  an 
"Dtof  one  that  will  be  set  aside.    If,  by  the  exercise  of  & 
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superior  judgment,  certain  of  the  tenants  in  common  gain 
an  advantage,  the  proceeding,  on  that  account,  is  not  invalid. 
"  If  copareenei*s,  joint-tenants,  or  tenants  in  common,  seized 
in  fee  simple,  make  partition,  it  is  good  forever,  though  the 
vahie  of  the  different  shares  taken  in  severalty  be  unequal." 
Such  is  the  rule  as  propounded  by  Allnatf,  p.  30.  The  con- 
sequence is,  that  the  lienholder,  if  the  rule  contended  for  is 
to  prevail,  will,  in  place  of  the  discretion  of  men  selected 
judicially,  be  thrown  on  the  judgment  of  the  debtor,  and 
will  be  boun<l  by  the  exercise  of  such  judgment,  in  the 
absence  of  actual  fraud,  whether  such  debtor  be  a  frivolous 
person  or  a  man  of  sense.  In  the  absence  of  controlling 
authoritj'  it  is  not  perceived  why  the  judgment  creditor 
should  be  placed  in  a  position  so  unfavorable. 

There  are  manj'  other  objections  which,  on  reflection,  will 
present  themselves.     A  partition  would  often  be  of  a  kind 
which,  while  it  would  be  perfectly  fair  and  just  between  the 
parties,  and  which,  therefore,  could  not  consistently  with 
established  rules  be  set  aside,  yet  would  be  quite  ruinous  to 
the  interests  of  the  creditor.     For  example,  in  a  case  where 
the  co-tenants  agree  to  divide  between  themselves  the  rooms 
of  a  house :    such  distribution  is  entirely  legal,  and  if  the 
power  to  make  a  voluntary  partition  exists  at  all,  could  not 
be  impeached ;  and  yet  such  an  interest,  regarded  as  a  sale- 
able article  under  an  execution,  might  be  of  little  value. 
Conceding  to  the  judgment  debtor  the  capacity  to  niak© 
voluntary  partition,  what  is  to  be  done  with  arrangements 
of  this  nature?     It  is  obvious  they  would  be  valid  in  la^''» 
and  they  would  have  to  be  sustained  against  the  judgmei"!^ 
creditor  or  mortgagee. 

So,  I  think,  this  power  of  partition,  if  it  existed,  woul*-^ 
often  be  turned  to  purposes  of  fraud  and  vexation.  Suppo^^ 
a  creditor  has  advertised  for  sale,  by  force  of  his  judgmer^^ 
and  execution,  the  undivided  interest  of  his  debtor  in  certai  ^ 
lands,  and  on  the  eve  of  such  sale  he  should  ascertain  th^^'* 
his   debtor   has   made   a   division   of  such  lands  with  tb-^ 

« 

co-tenants,  wh\cl\  \\c  deems  unfair — what  is  his  remedy 
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Certainly  a  most  oppressive  and  inefficient  one.  All  that 
lie  could  do  would  be  to  stop  his  proceedings  under  his 
execution,  and  file  his  bill  in  equity  to  test  the  fairness  of 
mch  partition.  All  persons  can  see  that  such  a  remedy 
would  not  often  be  resorted  to  unless  where  the  unfairness 
\%'a«  very  gross  and  the  consequent  loss  to  the  creditor  of 
magnitude.  By  such  a  practice  ordinary  frauds  could  be 
perpetrated  with  absolute  impunity.  I  have  little  doubt 
that  if  it  were  known  that  debtors  have  the  power  which  is 
claimed  by  the  respondents,  that  these  partitions,  unfair 
upon  their  very  face,  would  oftentimes  be  made  in  order  to 
procure  a  virtual  stay  of  execution,  by  driving  creditors,  who 
were  about  selling  under  their  judgments,  into  a  court  of 
equity  to  obtain  a  redivision  of  the  property  before  exposing 
it  for  sale. 

All  these  evils  and  iniquities  will  be  avoided  by  holding 
that  the  debtor,  after  mortgage  or  judgment,  cannot  make  a 
voluntary  partition  which  will  bind  such  lienholders.  Such 
a  doctrine  imposes  no  hardship  on  the  debtor  and  his  co-ten- 
ants. If  they  desire  a  separation  of  their  interests  they  can 
pursue  the  legal  formulary ;  that  method  is  simple,  expedi- 
tious and  inexpensive,  and  by  its  use  the  interest  of  all 
parties,  those  of  mortgagees  and  judgment  creditors,  will  be 
protected. 

It  seems  to  me  of  importance  to  establish  this  as  the  legal 
^urse  of  practice  in  this  state ;  and  I  shall,  consequently, 
^ote  to  reverse  the  decree  in  the  present  case. 

I'^or  reversal — ^Beaslby,  C.  J.,  Dalrimple,  Depue,  Scudder, 
^^^  Stckel,  Woodhull,  Lathrop — 7. 

^or  affirmance — Dixon,  Knapp,  Clement,  Lilly — 4. 
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Stoudinger  v.  C^ty  of  Newark. 


George  Stoudinger  and  others,  appellants, 

and 
The  Mayor  and  Common  Council  of2?ewark,  respondents. 

The  common  council  of  the  city  of  Newark,  having  the  power  to 
construct  drains  and  sewers  whenever  the  public  good  requires  it,  and 
to  provide  generally  for  the  protection  and  maintenance  of  the  heaJth 
of  the  city,  may  lawfully,  and  without  compensation  to  the  owners  of 
the  fee,  use  the  streets,  not  only  for  the  purposes  of  an  ordinary  sewer. 
but  also  for  the  drainage  of  any  stagnant  or  running  water,  whenever 
the  public  health,  comfort  or  convenience  will  be  thereby  promoted. 


On  appeal  from  an  order  of  the  vice-chancellor  refiising 
an  injunction,  reported  ante  p.  187. 

Mr.  Joseph  CouU  and  Mr.  H.  C.  Pitney^  for  appellants. 

Mr.  Henry  Young^  for  respondents. 

Mr.  C.  Parker^  for  the  contractors. 

Dalrimple,  J. 

The  appellees  purpose  constructing  a  sewer  through  Clf^J 
street,  in  the  city  of  Newark.      That  part  of  Clay  street  i^ 
which  the  sewer  is  laid  out,  has  been  dedicated  for  the  paf' 
poses  of  a  street.     The  contention  of  appellants  is,  that  not' 
withstanding  such  dedication,  the  city  has  not  the  right  t^ 
construct  the  proposed  sewer  in  the  manner  thej'  purpo^ 
doing,  without  first  making  compensation  to  the  appellants 
for  their  lands  in  Clay  street  which  are  to  be  taken.     It  w^^ 
conceded  in  the  argument,  and  such  is  the  decided  weight  cy^ 
authority  as  shown  in  the  opinion  of  the  vice-chancello^ ' 
that  where  lands  have  been  condemned,  conveyed,  or  decL^" 
cated  for  the  purposes  of  a  public  street,  the  public  h^^ 
the  right,  without  additional  compensation  to  the  owner  I 
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the  street,  to  use  the  lands  already  subjected  to  the 
•  easement,  for  gas  or  water  pipes,  Btroet  railwayo,  eew- 
r  other  public  puriiosee  whioh  may  make  the  bigb- 
nore  commodious  or  safe,  or  which  will  conduce  to  tbe 
■  lioaltb,  comfort  or  convenience  of  tbe  inhabitants  of 
:y  io  which  they  are  located.  Tbe  appellants,  however, 
id  that  tbeir  case  in  witbout  the  general  rule,  because 
>-called  sewer  wliit-b  the  city  purposes  to  construct  on 
ants'  land,  cannot  projierly  be  called  a  sewer,  but  is 
I  lar^  drain  or  artificial  water-way,  which  is  to  be  used 
loni'  tor  the  purposes  of  a  sower,  but  to  carry  off  the 
s  of  a  natural  stream  called  Mill  brook,  which  is  north 
y  street  and  parallel  thereto.  The  real  point,  therefore, 
which  the  apiicllant."  must  stand  is,  that  the  diversion 
?  waters  of  Mill  brook  into  the  sewer  in  question, 
^h  Clay  street,  will  render  tbe  structure  essentially 
jnt  in  character  from  that  of  a  sewer.  Hence,  it  is 
d,  that  the  appellants'  land  not  being  taken  for  a  sewer, 
riy  si)eaking,  but  for  an  artiticial  channel  for  a  natural 
-course,  it  is  devoted  to  a  public  use  altogether  aside 
that  for  which  it  was  originally  given ;  and  the  appel- 
if  the  city  has  any  right  to  une  the  street  for  such  pur- 
must  be  awarded  compensation.     Assuming  that  the 

sought  legitimately  ilows  from  the  premises  as  stated, 
lestion  annes  whether  the  latter  are  fully  and  correctly 
In  <'onaidering  this  part  of  the  case,  it  must  be 
nbered  that  it  is  shown  that  for  years  the  waters  of 
arook  have  been  foul,  noisome,  and  injurious  to  tbe 
;  health,  and  in  fact  the  stream  has,  for  some  time  past, 
jut  a  large,  open  sewer,  carrying  away  not  only  its  own 
B,  but  tbe  dniinage  of  other  sewers  which  empty  into 
d  of  outhouses  erected  over  and  in  proximity  to  it. 
ig  into  coiisidenition  this  fact,  with  the  further  fiiet 
lie  proposed  sewer  is,  to  some  extent  at  least,  to  be 
tor  the  admittedly  legitimate  purjxwes  of  a  sewer  for 
street,  I  have  been  unable  to  sec  upon  what  ground 
)pdlants  can  stand  in  tbeir  contention  that  the  bed  of 
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Clay  street  is  to  be  taken  for  such  use  as  >\'ill  entitle  them 
to  compensation.     If,  as  I  think  there  can  be  no  doubt,  the 
work  against  the  erection  of  which  the  appellants  seek  to 
enjoin  the  city,  is  but  a  sewer,  the  case  is  ended.     It  is  not 
only  the  right,  but  the  duty,  of  the  municipal  authorities  to 
erect  and  maintain  all  necessar\'  sewers.     If  erected  in  the 
public  streets,  the  owners  of  the  fee  of  the  streets  are  not 
entitled  to  compensation  for  the  lands  taken  for  such  pur- 
pose, and  which  are  already  burthened  with  the  public  ease- 
ment.    The  contention  of  appellants'  counsel  is,  that  a  sewer 
is  a  conduit  only  to  carrj-  away  the  water  which  lulls  ujwn 
or  naturally  flows  into  the  street  in  which  it  is  constructed 
But  this  definition  is  too  narrow.     Otherwise  no  trunk  sew- 
ers could  be  built  without  special  authority  given,  and  upon 
compensation  made  to  the  owners  of  the  fee  of  the  streets. 
I  hold  that  the  common  council  of  the  city  of  Newark,  hav- 
ing the  power  to  construct  drains  and  sewers  whenever  the 
public  good  requires  it,  and  to  provide  generally  for  the 
protection  and  maintenance  of  the  health  of  the  city,  {P.  L 
1857,  pp.  133,  162,)  may  lawfully,  and  without  compensation 
to  the  owners  of  the  fee  of  the  streets,  use  such  streets  for 
the  drainage  of  any  stagnant  or  running  water  whenever  the 
public   health,  comfort    or   convenience  will  be  promoted 
thereby.     If  council  should  abuse,  or  without  suflicient 
son  attempt  to  exercise  the  authority  thus  conferred,  I 
not  prepared  to  say,  in  the  absence  of  fraud,  that  their  actio 
can  be  reviewed  hy  bill  in  equity. 

Whether  the  city  has,  as  against  the  riparian  owners,  th 
right  to  divert  Mill  brook  as  proposed,  need  not  be  cor 
sidered  till  some  riparian  owner  complains. 

The  result  is,  that  the  decree  below,  denying  the  injuni 
tion,  must  be  aflSrmed,  with  costs. 

Decree  unanimously  affirmed. 
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Townsend  and  Faulison  v,  Tuttle. 


Zebulon  E.  Townsend  and  John  C.  Paulison,  assignees, 
Ac,  of  John  C.  Anderson,  appellants, 

and 

8arah  L.  Tuttle,  otherwise  called  Sarah  L.  Stewart,  and 

others,  respondents. 

A  party  who  i»  not  a  bonajide  creditor,  is  not  entitled  to  equitable 
relief  on  a  creditor's  bill  to  set  aside  conveyances  alleged  to  have  been 
made  for  the  purpose  of  hindering,  delaying  and  defeating  his  judg- 
ment. 

On  appeal  from  final  decree.     The  opinion  of  the  chan- 
cellor is  reported  in  11  (7.  E.  Gr.  144. 

Mr.  C.  Parker  J  for  appellants. 
Mr.  J.  Vanatta^  for  respondents. 

WOODHULL,  J. 

John  C.  Anderson,  claiming  to  be  the  owner  of  several 
judgments,  one  by  confession  and  the  others  by  assignment, 
filed  his  bill  for  relief  in  the  court  of  chancery,  alleging 
that  certain  lands  which  had  previously  been  conveyed  to 
the  other  defendants,  Sarah  L.  Stewart  and  Augustus  W. 
Cutler,  respectively,  had  been  so  conveyed  by  the  procure- 
'^^nt  of  Daniel  L.  Tuttle,  for  the  purpose  of  hindering, 
delaying  and  defeating  his  creditors ;  and  that  the  said  lands 
^^te  in  fact  then  held  by  the  said  two  defendants  respect- 
^^^ly,  in  trust  for  the  said  Tuttle ;  and  praying  that  said 
*^uds  might  be  declared  to  be  the  property  of,  and  to  be 
^^Id  in  trust  for  the  said  Tuttle ;  and  might,  by  the  decree 
^^  said  court,  be  sold  for  the  purpose  of  paying  to  the  com- 
W^inant  the  amount  due  and  owing  upon  his  said  judg- 
ments. 

Two  questions  are  raised  by  the  pleadings,  both  of  which 
m^t  be  answered  affirmatively  to  entitle  the  com^l&\xv«Ai\.  v>\ 
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his  assignees  to  the  relief  prayed  for  in  the  bill.  They  are: 
1.  Was  the  complainant,  Anderson,  at  the  time  of  filing  his 
bill,  a  bona  fide  creditor  of  the  defendant,  Tuttle?  2.  Are 
the  lands  described  in  the  bill  in  fact  the  property  of  Tuttle, 
and  held  in  trust  for  him  as  therein  alleged  ? 

The  principles  of  law  involved  are  so  elementary  and 
familiar,  that  these  questions  may  be  regarded  as  essentiallT 
questions  of  fact  depending  entirely  for  their  solution  apon 
the  testimony  in  the  cause  and  the  credibility  of  the  wit- 
nesses. 

The  conclusion  reached  by  the  chancellor  upon  the  first 
question  was  that  the  complainant,  John  C.  Anderson,  was 
not  in  fact,  as  he  assumed  in  his  bill  of  complaint  to  be,  a 
honafixle  creditor  of  Daniel  L.  Tuttle. 

Being  entirely  satisfied  with  the  correctness  of  this  conclu- 
sion, and  as  it  seems  to  us  that  a  further  discussion  of  the 
evidence  could  answer  no  useful  purpose,  our  opinion  is  that 
upon  the  first  question,  and  without  anj'  reference  to  the 
other,  neither  the  complainant,  Anderson,  nor  his  assignees, 
the  appellants,  can  be  entitled  to  relief  in  tliis  case. 

The  decree  of  the  chancellor  is  therefore  affirmed,  with 

costs. 

Decree  unanimously  affirmed. 


The  North  Hudson  County  Railroad  Company,  appellantN 

and 
Henry  A.  Booraem  and  others,  respondents. 

1.  Where  a  railroad  company,  having  power  to  acquire  lands  for  i** 
use,  has  been  permitted  by  the  owner  to  enter  into  possesi«ion  ft^d 
construct  its  track  upon  the  premises  without  compensation  first  m»^^'> 
in  subsequent  proceedings  to  condemn,  the  measure  of  compensation 
is  the  value  of  the  land  and  damages  at  the  time  of  the  entry,  ^^ 
interest  from  such  entry,  irrespective  of  the  improvements  afterw*f^ 
put  upon  it  by  the  compwvj . 
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L  rtiili'oad  company  having  entered  into  posscitsion  of  lands  by 
il  of  the  owner,  under  an  agreement  with  him  to  purchase,  on 
irecloBure  of  a  prior  mortgage  of  which  the  company  had  con- 
ive  notice,  the  company  in  bound  to  contribute  to  the  payment  of 
orlgage  to  the  extent  of  the  value  of  the  part  appropriated  by 
d  damngeti,  at  the  time  of  such  apjiropriution,  with  interest 
>n,  without  regard  to  the  condition  of  tlie  premises  at  the  time 
•  foreclosure  or  the  improvements  put  thereon  by  the  company ; 
le  value  of  the  land  and  damages  may  be  ascertained  tiy  proceed- 
0  condemn,  under  its  charter,  instituted  after  the  foreclomire  bill 
1,  or  by  a  reference  to  a  master. 


I  appeal  from  a  decree  of  the  court  of  chancer^'. 

le  case  below  is  reported  in  12  C.  E.  Gr.  372,  under  the 
J  of  Booraem  v.  Wood. 

r.  M.  GUchriJit  and  Mr.  A.  Browninff,  fi»r  the  appellants. 

i",  L.  Zabriskie  and  Mr.  B.  Williamson,  for  the  complain- 


r.  C.  Parker  and  Mr.  B.  Wayne  Parker,  for  the  Erie  Rail- 
Company. 

SPUE,  J. 

le  complain  ante'  bill  was  filed  to  foreclooe  a  purchase 
cv  mortgage  made  by  Wood  to  Cornelia  Booraem,  one 
be  complnitiants.  The  mortgage  w&s  dated  January 
.,  1867,  for  Sl.50,000,  payable  January  24th,  1877,  with 
reel  payable  semi-annually:  thewhole  principal  to  become 
on  default  in  the  paymt-nt  of  the  interest  within  thirty 
)  after  the  same  betratiie  due.  By  reason  of  the  non-pay- 
it  of  interest  falling  due  on  the  24th  of  January,  1875, 
whole  principal  money  bci-ame  due,  and  the  oomplain- 
1,  on  the  2oth  of  November,  1875,  filed  a  bill  of  fore- 
ute,  praying  a  decree  for  the  sale  of  the  mortgaged  prem- 
fbr  the  payment  of  the  balance  of  the  unpaid  principal 
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money  amounting  to  $110,000,  and  the  arrearages  of  interest. 
To  this  bill  the  Erie  Railway  Company  and  the  appellants, 
among  others,  were  made  defendants. 

The  Erie  Railway  Company  became  the  owner  of  part  of 
the  mortgaged  premises  under  a  deed  of  conveyance  by 
Wood  and  wife  to  the  Hoboken  Land  and  Improvement 
Company,  dated  March  10th,  1869. 

The  appellants  are  in  possession  of  a  part  of  the  mort- 
gaged premises  on  which  they  have  erected  an  inclined  plane 
and  elevator,  with  an  engine  and  machinery  for  transporting 
their  cars  up  and  down  Bergen  hill.  The  cost  of  these 
improvements  was  about  $75,000.  At  the  time  of  incurring 
this  outlay  the  appellants  had  constructive  notice  of  the 
complainants'  mortgage,  from  the  fact  that  the  same  was 
then  on  record,  but  had  not  actual  notice  thereof. 

After  the  foreclosure  bill  was  filed.the  appellants  proceeded 
to  condemn  the  land  whereon  these  improvements  were 
made.  The  commissioners  appointed  in  the  condemnation 
proceedings  appraised  the  land  and  damages  at  the  sum  of 
$10,047.87.  They  appraised  the  value  of  the  land  as  it  was 
when  the  appellants  took  possessions-excluding  the  value 
of  the  improvements — and  allowed  interest  from  the  time 
possession  was  taken. 

The  only  question  discussed  on  the  argument  was,  wheUier 
the  sum  awarded  by  the  commissioners  or  otherwise  ascer- 
tained as  the  value  of  the  land  without  the  improvements 
shall,  for  the  purposes  of  this  suit,  be  regarded  as  substituted 
for  the  land  held,  by  the  appellants,  or  whether  the  com- 
plainants are  entitled  to  have  the  land  and  the  improvemcnte 
on  it  sold  for  the  payment  of  the  mortgage.  In  this  question 
the  Erie  Railway  Company  is  interested  as  the  owner  of  i>«rt 
of  the  mortgaged  promises  liable  for  the  mortgaged  debt, 
in  case  of  a  failure  to  make  the  same  out  of  such  parts 
thereof  as  remained  in  the  mortgagor,  after  conveyance  to 
the  said  company. 

The  appellants  were  incoi'j)orated  in  1859,  under  the  name 
of  the  West  Iloboken  and  Hoboken  Passenger  Railway 
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Company,  with  power  to  construct  aod  operate  a  railroad, 
and  to  acquire  the  lands  neceBflan^  therefor  by  purchase  or 
condemnation.  P.  L.  1859,  p.  585.  In  1863,  the  company 
filed  a  location  of  its  route  over  the  premises  now  covered 
by  the  mortgajj;e,  and  (Booraeni  being  then  the  owner  in 
fee)  acquired  title  thereto  by  condemnation,  and  constructed 
a  railroad  thereon.  It  will  be  assumed  that  by  such  location 
and  condemnation  the  power  of  condemnation  under  the  act 
of  1859  was  suspended  until,  revived  by  legislation,  permia- 
sion  was  given  to  the  company  to  make  a  new  location  of 
its  route. 

In  the  early  part  of  1873,  after  the  complainant's  mort- 
gage was  made  and  recorded,  the  company  and  Wood,  the 
then  owner,  made  an  agreement  by  parol  for  the  exchange 
of  the  route  so  acquired  for  a  new  location  on  the  line  now 
io  question,  on  which  it  was  understood  the  company  would 
construct  an  inclined  plane  or  elevator  to  shorten  its  route 
and  facilitate  the  ascent  and  descent  of  the  hill.  UndiT  this 
arrangement  the  company,  with  the  consent  of  Wood,  took 
possession,  and  began  the  construction  of  the  elevator  in 
June,  1873,  and  completed  it  on  the  Slst  of  November,  1873. 
During  the  progress  of  the  work  the  company,  on  the  27th 
of  March,  1874,  obtained  a  supplement  to  its  charter, 
authorizing  a  change  of  location,  the  construction  of  addi- 
tional tracks,  and  of  one  or  more  elevators  iSr  the  ascent 
and  descent  of  the  Bergen  and  Weehawken  hills,  providing 
for  the  filing  of  maps  of  routes  thereafter  to  be  adopted 
*hen  the  right  of  way  could  not  be  obtained  by  purchase, 
•nd  empowering  the  company  to  acquire  by  condemnation 
the  lands  necessary  for  the  execution  of  the  powers  granted 
by  the  act.  P.  L.  1874,  p.  1264.  In  this  act,  the  elevator 
*nd  the  tracks  necessary  to  connect  with  it,  then  in  the 
^tse  of  construction,  were  mentioned  in  such  terms  as 
dearly  amounted  to  a  legislative  recognition  of  the  power 
of  tiie  company  to  construct  thera.  Under  this  act  the  com- 
PUiy  instituted  the  proceedings  for  conderanatioo,  pending 
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The  construction  and  use  of  the  inclined  plane  and  eleva- 
tor and  tracks  connected  therewith  for  the  transportation 
of  passengers,  were  undeniably  a  legitimate  exercise  of  the 
franchises  granted  by  the  company's  original  charter.     The 
entry  upon  and  occupation  of  the  land  for  that  purpose,  were 
not  acts  of  trespass.     Whatever  was  done  w^as  by  the  assent, 
if  not  procurement,  of  Wood,  under  an  agreement  with  him, 
founded  on  a  valuable  consideration,  which  might  have  been 
specifically  enforced  in  equity.     The  mortgagee  had  not  at 
that  time  any  actual  estate  in  the  land,  and  the  company  had 
not  in  fact  any  notice  of  the  existence  of  the  mortgage. 
Under  these  circumstances  the  possession  of  the  company 
was  a  lawful  possession,  and  the  conduct  of  its  officers 
throughout  the  whole  of  their  proceedings  was  character- 
ized by  good  faith.      The  maxim  qukquid  plantaiur  sob^  solo 
cedet  is  not  of  universal  application.    Where  a  party  lawfully 
in  possession  under  an  imperfect  title  has  made  permanent    . 
improvements  in  good  faith,  if  relief  is  sought  in:  equity  by..  I 
the  real  owner,  he  will    be  compelled  to  allow  for  such 
improvements  as  a  substantial  benefit  which  he  ought,  ex 
cequo  et  bono,  to  make  compensation  for.    2  Stoty  Eq.^  §  1237. 

This  equitable  doctrine  is  peculiarly  applicable  to  coia- 
demnation  under  the  right  of  eminent  domain,  where  pas^ 
session  has  been  taken  under  an  arrangement  to  purcha»^T 
which  is  defeated  by  some  impediment  not  anticipated, 
money  has  been  expended  in  the  construction  of  works 
the  faith  of  such  arrangement  being  consummated. 

The  right  of  the  state  or  its  representatives  to  taV^* 
property  for  public  uses  is  unlimited  in  its  scope.  It  extea  ^\ 
to  property  of  every  kind  and  description,  and  is  qualit^^ 
only  by  the  constitutional  prescription  that  just  compeuc*^" 
tion  shall  be  made.  "Where  a  corporation  to  which  sii^^*^ 
right  has  been  delegated  has  not  been  admitted  into  posg=-^^ 
sion,  the  value  of  the  land  taken  and  damages  as  of  the  d^^^ 
of  the  commissioners'  report,  by  force  of  which  the  title  *^ 
divested,  is  the  legal  rule  fof  ascertaining  the  damages.  J/^'" 
tier  V.  E.  ^  A.  R.  R,  Co.,  8  Vr.  222.    But  where  the  compfi^x*/ 
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haB  taken  possession  by  the  consent  of  the  owner,  and  has 
expended  money  in  the  adaptation  of  the  land  to  the  proposed 
use,  and  altered  and  changed  its  condition,  this  rule  mani- 
festly is  not  adapted  to  reach  the  just  compensation  contem- 
plated by  the  constitutional  provision.  It  would  obviously 
be  unjust  to  the  owner  of  the  land  in  many  cases  to  compel 
him  to  accept  its  market  value  in  its  altered  condition. 
Suppose  the  land  was  valuable  for  building  or  farming 
purposes,  and,  by  reason  of  cuts  and  embankments  made  by 
the  company,  it  was  rendered  intrinsically  worthless,  it 
would  be  unjust  to  compel  the  owner  to  accept  as  compen- 
sation its  intrinsic  value  in  that  condition.  That  result 
would  necessarily  be  reached  if  the  valuation  of  the  land 
was,  under  such  circumstances,  to  be  made  as  of  the  time 
when  the  condenmation  was  effected ;  for  the  owner  of  the 
land  could  not  legally  become  invested  with  the  benefits 
derived  from  the  franchises  of  the  corporation  by  reason  of 
F,  the  location  of  its  road  over  his  land,  and  the  company  could 
'  choose  its  own  time  for  the  condemnation,  and  might  do  so 
when  the  land  was  most  depreciated  in  its  market  value 
because  of  the  changes  wrought  in  it.  On  the  other  hand, 
tO'compel  the  corporation  to  pay,  as  the  value  of  the  land, 
an  increased  price  because  of  the  improvements  made  by  it, 
Would  be  unjust  to  it.  The  owner  has  no  claim  in  justice 
to  have  expenditures  for  such  purposes  enure  to  his  benefit. 
Under  such  circumstances  he  is  entitled  to  be  paid  the  dam- 
ages he  has  sustained,  and  nothing  more.  That  will  be 
^presented  by  the  value  of  the  land  as  it  was  before  it  was 
changed  in  its  condition,  irrespective  of  the  structure  put 
^pon  it  by  the  corporation,  and  interest  from  that  time, 
^either  in  law  nor  in  equity  is  the  owner  entitled  to  any- 
thing more. 

It  has  accordingly  been  held  that  where  a  railroad  com- 
pany is  in  possession  lawfully,  and  constructs  a  track  on  the 
premises,  in  subsequent  proceedings  to  condemn,  the  owner 
^8  not  entitled  to  have  the  value  of  the  structure  included  in 
^is  damages.     California  Pacific  Bailroad  Co.  v.  Annstrong,  46 
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CaL  85.     And  if  the  company  has  acquired  the  title  of  the 
owner,  on  a  foreclosure  of  a  prior  mortgage,  of  which  it 
has  had  constructive  notice  only,  the  company  is  bound  to 
contribute  to  the  payment  of  the  mortgage  debt,  if  the  same 
be  not  paid  by  the  sale,  in  the  inverse  order  of  alienation  of 
other  property  covered  by  the  mortgage,  to  the  extent  of  the 
value  of  the  part  appropriated  by  it  at  the  time  of  the  appro- 
priation, with  interest  thereon,  irrespective  of  the  improve- 
ments put  thereon  by  the  company.     Dows  v.  Congdxm^  16 
How,  Prac,  Rep.  571 ;  Kennedy  v.  Milwaukee  ^  SL  P.  S.  B. 
Co.,  22   Wis.  581 ;  Daniels  v.  C,  /.  ^  N.  B.  B.  Cb.,  41  Iowa 
52.     The  principle  on  which  these  cases  were  decided  has 
received  the  sanction  of  high  authority  in  this  stat«,  and 
may  be  considered  as  the  settled  law  of  the  state.     The 
order  of  reference  signed  by  the  chancellor,  in  Trenton  Water 
Power  Co.  v.  Chambers,  1  Stock.  471,  as  \vill  appear  by  the 
report  of  the  same  case  on  a  subsequent  occasion,  in  2  Beas. 
199,  was  that   the   master  should  make   an  estimate  and 
appraisement  of  the  value  of  the  lands  at  the  time  they  were 
taken  and  the  damages  sustained.     And  in  Coster  v.  N.  J. 
B.  B.  ^  Tr.  Co.,  3  Zab.  227,  4  Zab.  730,  the  proceedings  to 
condemn  were  instituted  fifteen  years  after  the  company  ha(3 
constructed  its  railroad,  and  it  was  assumed  that  the  land 
irrespective  of  the  track  laid  upon  it,  was  the  proper  subjec 
matter  of  compensation.      It  manifestly  was  not  conten: 
plated  by  the  court  or  counsel  that  the  value  of  the  cans 
constructed  by  the  water  company,  or  of  the  water  powi 
of  which  it  was  a  necessary  part,  in  the  one  case,  or  tl 
value  of  the  track  laid  by  the  railroad  company  in  the  otl 
case,  should  enter  into  the  compensation  to  be  awarded 
the  owner  for  his  lands.     In  the  last  case  the  contention  i 
with  respect  to  compensation  for  the  occupancy  of  the  1 
prior  to  the  condemnation. 

That  the  company  did  not  institute  proceedings  for 
demnation  until  this  bill  was  filed,  ought  not  to  depri 
of  the  right  to  have  the  compensation  to  be  made  ascerti 
on  correct  prmcipVea.    T\i^  ^X-tyj  \akfcYL  vs  of  inconside 
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value  as  compared  with  the  whole  mortgaged  premises,  and 
it  was  obviously  contemplated  that  Wood  would  be  able  to 
carry  into  effect  his  arrangement  with  the  company.  Until 
hi8  financial  embarrassments  made  that  result  unattainable^ 
and  the  mortgagee  proceeded  to  a  foreclosure,  there  was  no 
necessity  for  a  condemnation.  The  commencement  of  legal 
proceedings  which  might  oust  the  company  from  the  prem- 
ises presents  no  bar,  and  there  are  no  circumstances  on  which 
to  base  an  equity  that  the  company  shall  forfeit  the  large 
expenditure  incurred.  Indeed,  the  appellants  might  have 
obtained  their  relief  in  the  court  of  chancery,  and  in  this 
writ,  without  ever  having  taken  the  statutory  proceedings  to 
condemn.  In  Trenton  Water  Power  Company  v.  Chambers^  an 
action  at  law  was  brought  by  the  owner,  and  the  court  of 
chancery  stayed  the  suit  by  injunction,  in  order  to  enable 
the  company  to  obtain  title  by  the  aid  of  that  court  on  pay- 
ing the  value  of  the  land  and  damages,  as  of  the  time  of 
pofisession  taken,  to  be  ascertained  by  that  court,  either  by 
•n  issue,  or  by  a  reference  to  a  master.  In  Dows  v.  Cong- 
<fcn,  relief  was  afforded  in  the  foreclosure  suit.  A  reference 
was  ordered  to  ascertain  the  amount  the  company  should 
contribute  towards  the  payment  of  the  mortgage  debt,  and 
the  valuation  of  the  land  and  interest  was  adopted  as  the 
basis  of  that  ascertainment.  The  marshalling  of  securities 
ftnd  determination  of  the  part  each  shall  contribute  to  the 
^tisfaction  of  the  colnmon  burden,  is  peculiarly  within  the 
<iognizance  of  courts  of  equity,  and  is  a  procedure  germane 
to  suits  instituted  for  the  foreclosure  of  mortgages. 

But  the  statutory  proceeding  to  condemn  having  been 
taken,  and  Wood  and  the  mortgagee  being  parties  to  it,  they 
^  concluded  by  the  appraisement  of  the  commissioners. 
If  dissatisfied  with  the  valuation  made,  their  remedy  was  by 
appeal  as  provided  for  in  the  company's  charter.  The  report 
^f  the  commissioners,  or  the  verdict  of  the  jury,  is  made 
plenary  evidence  of  the  right  of  the  company  to  the  land, 
^i  of  the  other  parties  to  the  sum  awarded.  If  the  rights 
^f  other  parties  were  not  involved,  the  commissioners'  valu- 
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ation  would  be  final  and  conclusive  in  this  suit,  unless  some 
reason  should  be  made  to  appear,  within  the  jurisdiction  of 
the  court  of  chancery,  to  set  it  aside.     But  the  Erie  Rail- 
way Company  was  not  a  party  to  the  condemnation.    It  had 
no  interest  in  the  premises  except  such  as  was  derived  from 
the  marshalling  of  the  securities  in  the  application  of  them 
to  the  mortgage  debt.     That  marshalling  of  securities  was 
one  of  the  objects  of  this  suit,  which  was  pending  when  the 
condemnation  was  made.     Not  having  been  heard  in  the 
condemnation  proceedings,  that   company  should  have  an. 
opportunity  of  controverting  the  fairness  and  justice  of  tkc?? 
appraisement  made.     On  proper  application,  an  order  of  reC-' 
erence  may  be  made  which  shall  include  a  determinatio 
anew  of  the  amount  the  appellants  should  contribute  to  th 
mortgage  debt.     But  in  any  event,  and  however  the  valu 
tion  be  made,  the  appellants  are  bound  to  contribute  toward 
the  mortgage  debt  on  the  basis  of  the  value  of  the  land  an 
damages  as  of  the  time  of  possession  taken,  and  interes 
irrespective  of  the  improvements  on  it. 

Nor  have  the  appellants  forfeited  their  right  to  have  th^ 
valuation  made  in  this  manner,  by  the  failure  to  tender  tli^ 
sum  awarded.     Its  obligation  to   pay  anything  under  th^ 
arrangement  with  Wood  is  contingent  upon  the  inability 
the  mortgagee  to  make  the  mortgage  money  out  of  the  res 
due  of  the  mortgaged  premises,  which  may  in  equity  be 
primary  fund  for  its  payment.     In  case  it  be  necessarj- 
resort  to  the  appellants'  land  for  any  deficiency,  the  amou 
they  are  bound  to  contribute  being  ascertained,  may 
charged  thereon,  and  in  case  the  same  be  not  paid,  a  dec 
may  be  made  for  the  sale  thereof  to  raise  such  sum. 

The  decree  should  be  reversed,  with  costs  in  this  court. 

Decree  unanimously  reversed 
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William  F.  Morrow,  collector,  appellant, 

and 

David  Dowa,  trustee,  and  others,  rospondcnta. 

Sections  33  and  34  of  the  tax  laws  of  ]84i>  (Air.  Dy.  942)  are  not 
led  by  the  fi  rat  section  of  the  act  of  1834,  (Air.  Dig.  947,)  requiring 
iseesAinetit  of  lands  to  bo  made  in  the  name  of  the  owner.  The 
T  will  be  returned  as  delinquent,  and  upon  the  tax  warrant  issued 
St  the  owner,  tlie  tenant's  goods  can  be  sei/^d  and  sold  eib  astran 
good^  on  dc-inised  premises  were  at  common  law  taken  on  a  dis- 
for  rent  against  the  tenant. 

Cnder  a  sale  of  lands  for  the  payment  of  taxes,  the  estate  only 
I  (he  owner  hod  at  the  time  of  the  assMsment  pasHei).  The  eiitate 
red  by  a  mortgagee  prior  to  the  assessment,  is  not  atfected  by  such 

The  legislature  baa  power  to  make  taxes  a  lien  paramount  to  all 
s  which  the  citizen  may  acquire  in  lands,  and  mortgages  or  liens 
1  after  the  enactment  of  such  lawR,  would  be  postponed  to  thepay- 
of  ihe  public  revenues.  Such  intention  to  postpone  mortgages 
srly  indicated  in  section  34  of  the  act  of  1846,  {Xix.  Diff.  942,) 
respect  to  timber,  which  must  necessarily  be  sold  as  an  entirety. 
verance  and  an  absolute  title  in  the  vendee  must  have  been  con- 
lated  by  the  statute. 

le  opinion  of  the  vioe-cliancellor  is  repoi-ted  in  12  C.  E. 
442. 


V,  Pibwif,  for  iippelhmt. 
V.  Enter y,  for  respon dents. 


n. — II  aeetM,  that  even  where  there  is  no  statutory  provision,  taxes 
1  upon  landd  take  priority  over  every  other  lien  or  encumbrance. 
r  v.  BaiUy,  2  flay  244  ;  Duntap  v.  Gallatin  Co.,  15  III.  7 ;  see,  for 
Dcee  under  statutory  provisions,  Parker' »  Appeal,  i  W.  S  S.  449; 
i«  T.  Dtavort,  8  Geo.  4711. 

possession  must  pav  the  taxes  assessed  on  the  lands. 

,   on,  25  Me.  243 ;  see  Hande  v.  Bankt,  1  Jtand.  408. 

here  the  mortgagee  is  a  non-resident,  the  mortgagor  is  not  entitled 
I  allowance  for  such  taxes,  in  taking  an  account  of  tU«  wovWMiV 
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Van  Syckel,  J. 

On  the  28th  of  March,  1876,  tlie  chancellor  made  a  decree 
directing  a  sale  of  the  mortgaged  premises  for  the  payment 
of  a  mortgage  made  hy  Daniel  Drew  to  David  Dows,  bearing 
date  October  28, 1873,  and  duly  recorded  January  7,  1874. 
The  tax  levied  on  the  mortgaged  premises  for  the  year  1875 
not  having  been  paid,  a  warrant  was  issued  under  the  tliirty- 
fourth  section  of  the  act  concerning  taxes,  {Nix.  Dig.  942,) 
commanding  the  collector  of  the  township  in  which  the  mort- 
gaged premises  are  situate,  to  sell  the  standing  timber  thereon 
for  the  payment  of  the  tax.     From  an  order  made  on  the 
petition  of  the  complainant  in  the  foreclosure  suit  restraining 
such  sale,  this  appeal  was  taken  by  the  collector.     It  ifl 
admitted  that  the  mortgaged  premises  are  inadequate  to  sat- 
isfy the  mortgage  debt. 

Two  questions  are  presented  by  this  appeal :  1.  Whether 
sections  33  and  34  of  the  tax  law  of  1846  {Nix.  Dig.  942)  were 
repealed  by  the  first  section  of  the  act  of  1864  (Nix.  Dig.  947) 
requiring  the  assessment  to  be  made  against  the  owner.  2. 
Whether  the  rights  of  the  mortgagee  are  paramount  to  the 
right  of  the  collector  to  sell  the  wood  and  timber. 

The  act  of  1854  directs  that  all  lands  shall  be  assessed  \^ 
the  name  of  the  owner,  and  therefore,  if  it  is  essential  to  tb^ 


due  on  the  mortgage.  Dolman  v.  Coolcj  1  McCart.  56 ;  Stonington  Bant  y* 
Davis  J  Id,  28().  Nor  can  they  be  assessed  to  a  mortgagee  who  is  not  i^ 
possession,  and  lias  never  entered  to  foreclose.  Coombs  v.  Warren^  3."* 
Me,  89 ;  Davenport  v.  ^L  d:  M.  JR.  Ji.  Co.,  12  la.  539.  Aliterj  where  he  ^ 
in  possession.     Moore  v.  7\tmanj  44  ///.  367.  - 

A  mortgagee  may  pay  the  tax,  and  the  sum  so  paid  may  be  includ*?" 
in  the  amount  due  on  his  mortgage.  Stonington  Hank  v.  Davis,  1  McCtr^' 
286 ;  Eof/le  Ins.  Co.  v.  Pell,  2  Ixiw.  Ch.  631  ;  Brown  v.  Simons,  44  N.  ^' 
475 :  Williams  v.  Hilton,  35  Mr.  547  ;  Faure  v.  Winans,  Hoph,  Ch.  283 ;  3/«^ 
V.  Hotchkiss,  14  Conn.  32.  But  not  taxes  illegally  assessed,  and  ihe  p^V' 
ment  of  which  he  might  have  resisted.     Atwater  v.  We^t,  1  tSkew.  366. 

A  tax  sale  cut**  off  all  other  estates  or  interests  in  the  land,  o*  * 
homestead  right  or  dower,  lioLbinsx.  Barron,  32  Mich.  36:  and  a  r^^^ 
charge,  Turner  v.  tSmith,  14  Ha//.  553;  and  a  title  claimea  by  advert 
possession,  Brown  v.  Austin,  41  Vt.  262 ;  and  lands  in  which  the  s^^^? 
has  a  contingent  mortgage  interest,  Biscoe  v.  Coulter,  18  Ark.  423;  ^^ 
a  mortgage  on  a  non-resi dent's  land,  Fager  v.  Campbeilj  5  Watts  287 ;  *^^ 
Kelso  V.  Kelly,  U  Pa.  St.  2ft4-,  SmVlKN.  L«un*,2!0  M'is.  369.— Rbp. 
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exerciae  of  tlic  right  to  sell  the  timber  that  the  InndB  shall 
be  aj^scsBed  in  the  name  of  the  tenant,  sections  33  and  34  of 
the  act  of  1846  are  rendered  nugatory  and  inoperative  by  the 
act  of  1854. 

The  language  of  the  thirty-third  section  is  that  the  tenant, 
or  other  person  in  possession  or  having  the  care  of  any  lands, 
shall  be  liable  for  the  payment  of  tjixes  imposed  on  such 
lands,  and  if  such  tenant  or  other  person  shall  pay  it,  or  bis 
goods  shall  be  sold  for  it,  he  may  deduct  tlie  same  from  his 
rent  or  recover  it  from  his  landlord. 

It  is  insisted  that  by  this  section  the  tenant  was  made  per- 
sonally liable  primarily  for  the  tax,  and  that  unless  the  assess- 
ment is  made  in  his  name,  the  demand  required  by  the 
eleventh  section  of  the  act  could  not  be  made,  and  that  no 
warrant  could  issue  by  virtue  of  which  his  gooda  could  be 
appropriated  to  liquidate  the  tax.  The  tax  is  imposed  upon 
the  land,  and  the  liability  to  pay  it  is  primarily  upon  the 
ovmer. 

The  words  "  If  any  such  tenant  shall  pay,  or  his  goods 
sliall  be  sold  for  such  tax,  he  shall  deduct  it  from  his  rent  or 
recover  it  from  his  landlord,"  clearly  implies  it  is  to  be 
impoaed  upon  the  tenant  only  in  the  event  of  default  on  the 
part  of  the  landlord  to  pay.  The  tenant  ie  made  to  occupy 
the  position  of  surety  for  the  owner,  and  his  goods  are  sub- 
jected to  levy  an<l  sale,  not  for  his  own  tax,  but  for  the  tax  of 
lii«  landlord.  The  foundation  of  the  tenant's  liability  to  pay 
*"«  tax  is  his  tenancy  of  the  lands,  and  not  the  assessment 
"gaioBt  him  personally.  There  is  nothing  in  the  act  of  1846 
"■hich  requires  the  lands  to  be  assessed  in  the  tenant's  name ; 
"ey  might  be  taxed  in  the  owner's  name,  and  the  owner 
'^turned  as  delinquent,  and  upon  the  tax  warrant  issued 
"gWDst  the  owner,  the  tenant's  goods  be  seized  and  sold  as  a 
*'*nger'B  goods  on  demised  premises  were,  at  common  law, 
'••en  on  a  distress  for  rent  against  the  tenant. 

The  tenant  suffered  no  hardship,  he  was  presumed  to  have 
^  Ills  own  hands  full  indemnity,  and  ample  provision  was 


462         COURT  OF  ERRORS  AXD  APPEALS.    [28  Eq. 

Morrow  v.  Dows. 


he  voluntarily  assumed    the    statutory  responsibility,  and 
could  be  prepared  to  meet  it.     The  thirty-fourth  section  pro- 
vides, that  if  the  tax  which  shall  be  laid  on  any  unimproved 
or  untenanted  land  be  not  paid,  or  if  tenanted  by  any  person 
or  persons  (not  the  proprietor)  who  are  unable  to  pay  his  or 
her  tax,  it  shall  be  the  duty  of  the  township  collector  to 
make  return  thereof  to  a  justice  of  the  peace  of  the  county, 
who  shall  issue  a  warrant  commanding  him  to  levy  such  tax 
by  distress  and  sale  of  so  much  of  the  timber,  wood  and 
herbage  or  other  vendible  property  of  the  owner,  and  on  the 
premises,  as  will  be  sufficient  to  pay  the  same. 

The  singular  pronoun  "  his  "  or  "  her,"  refers  to  "  propri- 
etor," and  not  to  the  plural  "  person  or  persons ; "  the  true 
reading  is,  "  if  tenanted  by  any  person  or  persons  who  are 
unable  to  pay  the  proprietor's  tax  as  aforesaid,"  which  shows 
that  the  tax  referred  to  in  section  38  is  regarded  as  the  own- 
er's tax,  for  which  the  tenant  is  merely  surety. 

Pro\ision  is  made  for  every  case  but  that  of  improved 
lands  occupied  by  the  owner  in  person ;  in  this  case  the  leg- 
islature, no  doubt,  supposed  that  the  owner  of  land  would 
be  in  possession  of  ample  personal  property  out  of  which  to 
make  the  tax.  The  same  procedure  is  given  for  selling  wood 
and  li^rbage  on  tenanted  and  untenanted  lands.  In  the  latter 
case  the  assessment  must  necessarilv  have  been  in  the  own- 
er's  name. 

If  the  consequences  which  would  flow  from  the  repeal  of 
these  sections  are  considered,  it  ^^^ll  be  apparent  that  the 
legislature  could  not  have  intended  that  result  to  follow  from 
the  enactment  of  the  subsequent  statute. 

Until  the  act  of  1854  was  passed  taxes  were  not  a  lien  upon 
lands.  That  act  provides  that  taxes  shall  be  a  lien  only  in 
cases  of  persons  residing  out  of  the  state,  or  foreign  corpora- 
tions residing  out  of , the  county  in  which  the  lands  lie. 

In  all  cases  where  the  owner  of  lands  resided  in  this  state, 
but  out  of  the  county,  whether  the  lands  were  tenanted  or 
untenanted,  the  act  of  1854  furnished  no  means  whatever  of 
collecting  the  tax-,  the  olivet  residing  out  of  the  county 
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d  DOt  be  proceeded  against;  the  tenant  could  not  be 
.  for  it,  and  there  waa  no  authority  for  selling  the  hinds 
1  the  passage  of  the  act  of  1863.  It  cannot  be  reasonably 
weed  that  the  legislature  intended  to  sweep  away  the 
a'  machinery  for  collecting  so  considerable  u  portion  of 
public  revenue,  A  repeal  by  implication,  which  would 
k  such  mischief,  will  not  be  favored.  Tliere  is  no  such 
^sfiary  conflict  between  these  statutes  as  will  aftect  the 
e  of  the  two  sections  of  the  earlier  law,  and  therefore 
question  i-emains  whether,  us  against  the  mortgagee,  the 
iQT  can  be  seized  to  satisfy  the  tax  ? 
ious  are  of  purely  statutory  origin ;  without  a  statute 
V  can  be  no  lien,  and  unless  taxes  are  declared  by  posi- 

law  to  be  a  lien  upon  the  lands  against  which  they  are 
dsed,  no  such  efl'ect  can  be  claimed  for  them.  Dillon, 
9,  and  cases  cited ;  Coolet/  on  Taxation,  305 ;  PhUadefpkia 
!reble,  38  Pa.  St.  339. 

'hile,  in  the  absence  uf  any  legii^lation  on  the  subject,  it 
I  be  conceded  that  a  tux  is  not  a  lien,  cither  upon  per- 
il or  real  property,  it  is  an  esaential  attribute  of  govern- 
t  that  power  should  inhere  in  the  legislature  to  make 

tnxes,  without  which  it  cannot  he  maintivined  and 
wrted,  liens  on  property  paramount  to  all  rights  which 

be  acquired  by  the  citizen.  The  right  to  establish  this 
erence  necessarily  results  from  the  right  to  take  by 
brm  laws  of  taxation,  all  such  property  as  may  be  requi- 
te the  execution  of  its  function.*.  Mortgages  or  liens 
in  by  the  individual,  aftor  the  enactment  of  such  laws, 
Id  unquestionably  be  subject  to  be  postponed  to  the 
aient  of  tho  public  revenues. 

1  Dale  V,  McEceis,  2  Vow.  118,  this  priority  was  main- 
ed,  where  the  New  York  statute  made  the  assessment  a 

overreaching  all  other  encumbrances.  In  Parker  v. 
ftr,  2  Graff  185,  the  court  tbund  that  the  legislature  liad 
resaed  a  purpose  to  give  the  tax  priority  over  the  mort- 
B;  and  altliough  I  might  be  unwilling  to  construe  like 
ilMioD  in  the  way  in  wliich  it  was  there  iuteti^tetftA,  "s^ft.. 
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admitting  such  construction  to  be  correct,  the  tax  necessarilj' 
had  precedence,  and  the  judgment  in  that  case  supports  the 
doctrine  that  legislative  action  is  essential  to  postpone  the 
encumbrance.  The  mere  declaration  by  the  law-maker  that 
taxes  shall  be  alien  upon  the  land  assessed,  does  not  of  itself 
manifest  a  purpose  to  affect  every  estate  which  may  be  held 
in  such  lands,  because  lands  are  divisible  into  many  estates, 
either  of  which  may  be  sold  without  impairing  the  other. 
The  legislative  will  to  that  end  must  be  clearly  manifested 
to  give  such  a  law  any  operation  beyond  the  estate  of  him 
upon  whom  the  assessment  is  cast 

Is  there  anything  in  our  tax  laws  which,  by  expression  or 
by  necessary  implication,  makes  the  lien  of  a  tax  override 
all  rights  which  have  been  acquired  under  the  mortgagor 
prior  to  its  assessment  ? 

Under  the  act  of  1854  the  lands  of  non-residents  only 
could  be  sold  for  non-payment  of  taxes  ;  there  was  no  indi- 
cation in  that  act  of  any  intention  to  establish  the  general 
policy  of  selling  the  estate  of  a  mortgagee  for  the  default  of 
a  mortgagor.  Prior  to  that  time,  in  1851,  the  act  had  been 
passed  authorizing  the  taxation  of  mortgages,  so  that  the 
estate  of  the  mortgagor  only  in  the  land  was  assessed.  [P- 
L.  1851,  p.  273). 

By  the  sixth  section  of  the  act  of  1854,  the  purchaser  at 
the  tax  sale  holds  the  lands  during  the  term  for  which  he 
purchases  against  the  owner  or  owners  thereof,  and  against 
all  persons  claiming  under  him,  until  said  term  is  fiiHy 
ended.  He  is  not  to  hold  it  absolutely  against  everybody 
until  his  term  is  fully  ended.  If  such  had  been  the  intention 
of  the  draftsman,  difterent  language  would  have  been  used. 
Giving  it  the  widest  meaning  of  which  it  is  susceptible, 
manifestly  such  sale  would  not,  where  the  owner  in  posses- 
sion of  the  estate  for  life  or  for  years  was  taxed,  affect  the 
remainder-man  or  reversioner  who  did  not  claim  under  him- 
Nor  would  it  embrace  a  mortgage  executed  by  the  prior 
owner  of  the  fee.  Every  interest  and  every  estate  was  not, 
therefore,  operated  xx^oxv  Vi'j  iVve  Uen.    The  words  of  th« 
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aixth  sectioD  were  clearly  intended  as  a  limitation,  narrowing 
tlie  estate  which  parses  by  the  tax  Bale.  It  would  be  au 
tn<-onvenient  and  unreasonable  rule  to  make  oome  mortgagee 
subject  to  the  sale  and  to  exclude  others.  The  legislature 
undoubtedly  could  have  done  so,  but  such  intention  should 
not  be  imputed  to  it,  until  language  is  used  more  apt  to 
express  such  a  purpose. 

It  cannot,  therefore,  be  held  that  under  this  act  the  land 
itself  as  an  entirety,  and  that  the  absolute  fee  regardless  of  all 
individual  rights  in  it,  shall  pass  by  a  tax  sale.  Some  estates 
are  manifestly  exempted  from  the  tax  lieu.  The  reasonable 
construction  of  the  statute  is,  that  the  purchaser  shall  take 
the  estate  of  the  owner,  and  all  persons  claiming  under  him 
after  the  assessment  is  made.  His  estate  alone  in  the 
premises  being  assessed,  and  the  default  being  in  the  pay- 
ment of  the  burden  which  should  fall  on  that,  the  object  of 
the  provision  was  to  prevent  the  mortgagor  from  defeating 
or  embarrassing  the  sale  by  conveying  or  encumbering  sub- 
«e<iueut  to  the  a»sessment. 

The  effect  of  the  seventh  section  \»  to  authorize  a  >^le  of 
the  estate  which  the  owner  htis,  notwithstanding  nny  mistake 
in  the  owner's  name,  when  the  assessment  is  made.  It  sim- 
ply provides  tor  the  contingency  of  an  omission  or  mistitke, 
in  ffbich  event  the  same  estate  is  to  be  sold  aa  that  specified 
in  the  prior  section. 

The  act  of  March  25th,  1863,  (P.  L.  1863,  p.  497,)  which 
extended  the  lien  for  t^ixes  to  all  lands  asscBBed,  as  well  of 
WBideiits  as  non-residents,  expressly  provided  the  right  of 
fedemptioa  to  the  mortgagor  only.  The  legislature  having 
•iwlared  its  intention  to  relieve  the  mortgagor,  who  is  in 
•lefcult,  from  tlie  consequences  of  his  own  laches,  it  would 
1*  QDJust  to  impute  to  it,  in  the  absence  of  clear  language 
to  that  effect,  the  purpose  of  authorizing  the  estate  of  a 
mortgagee  to  tte  sold  from  him,  without  notice  to  him,  for 
"W  tax  due  from  another,  and  without  any  right  of  redemp- 
tion. The  innocent  party  would  thus  be  left  remediless, 
•Wiethe  one  chargeable  with  neglect  is  pto^deA  foT,    \ 
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think  the  true  and  reasonable  interpretation  of  the  acts  of 
1854  and  1863  ie,  that  where  real  estate  is  mortgaged,  the 
equity  of  redemption  is  to  be  sold  under  the  tax  warrant — 
such  estate  only  as  the  owner  has  therein  at  the  time  the 
assessment  is  made. 

In  the  case  of  Hopper  v.  Ex'rs  of  MaJlesoriy  1  C.  E.  Gr, 
382,  Chancellor  Green  holds  that  under  a  special  act  apply- 
ing to  the  city  of  Paterson,  in  language  almost  identical 
with  the  existing  general  law,  the  word  "  owner  "  signifies 
the  owner  of  an  estate  in  possession  at  the  time  of  the 
assessment,  and  that  his  estate  alone  can  be  sold  for  the  tax. 

But  while  it  may  be  clear  that  the  legislature  did  not 
intend  to  aftect  the  estate  of  a  mortgagee  by  a  sale  of  the 
land  mortgaged  for  the  default  of  the  mortgagor,  a  diflTerent 
intent  with  regard  to  timber,  I  think,  is  clearly  manifested 
by  the  thirty-fourth  section  of  the  act  of  1846,  subsequent 
and  subject  to  which  the  complainant's  mortgage  was  taken. 

At  the  time  of  the  passage  of  that  act  the  policy  of  taxing 
mortgages  had  not  been  adopted  in  this  state.  The  entire 
value  of  the  lands  was  assessed  to  the  owner,  and  in  case  the 
tax  was  not  paid,  the  thirty-fourth  section  authorized  a  sale 
of  the  timber,  wood,  herbage,  or  other  vendible  property  of 
the  owner.  The  operation  of  the  act  upon  the  sale  was  to 
sever  the  timber  from  the  land,  and  pass  an  absolute  title  to 
the  purchaser.  No  distinction  is  made  between  the  timber 
and  the  wood  and  herbage  or  other  vendible  property  of  the 
owner.  If  the  timber  was  sold,  it  would  necessarily  1>^ 
taken  by  the  purchaser  from  the  premises,  otherwise  it 
would  be  useless  to  sell  it.  In  fact,  the  thirty-seventh  sec- 
tion of  the  act  of  1846  expressly  authorizes  the  purchaser  to 
enter  upon  the  premises  at  any  time  within  two  month* 
afler  the  day  of  sale  and  take  away  the  timber.  Tb<? 
timber  is  not  susceptible  of  division  as  to  its  title;  it  mu^^ 
necessarily  be  sold  as  an  entirety.  The  sale  being  ordered 
under  the  same  terms  as  herbage  and  other  vendible  prop- 
erty, its  severance  and  an  absolute  title  in  the  vendee  must 
have  been  contemplated  by  the  statute. 
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The  legislature  commanded  that  tbe  timber  be  sold, 
vritbout  any  reservation  of  tbe  rights  of  others;  such  sale 
woold  unavoidably  detach  the  timber  from  the  estate,  and 
to  that  extent  impair  the  security  of  a  mortgage  upon  it ; 
but  the  mortgage  being  taken  while  such  law  was  existing, 
the  mortgagee  must  bear  the  loss  which  ensues. 

In  cases  where  the  timber  constitutes  the  principal  value  of 
the  land,  it  might  be  greatly  sacrificed  by  a  sale  made  with- 
out notice  to  the  mortgagee,  but  such  loss  may  fall  upon 
any  one  whose  property  is  subjected  to  a  judicial  sale,  and 
the  fact  that  it  may  reasonably  be  apprehended  cannot 
defeat  the  legislative  intent  when  it  has  been  pronounced. 

Under  the  \-iew  here  taken,  the  order  restraining  the 
collector  from  selling  the  timber  was  unautliorized,  and 
ehonld  be  reversed,  with  costs  in  this  court  and  in  the  court 
below. 

Order  unanimouslv  reversed. 


Samuel  B.  Cawlet  and  wife 

and 

"William  H.  Leonard  and  others. 

1-  An  enrollment  will  be  Tacnted  nnd  a  decree  opened  after  sale 
nnder  it,  on  circumstances,  where  it  has  been  made  unjustly  against  a 
''Ebt  or  interest  that  has  not  been  heard  or  protected,  and  this  has 
Wn  done  without  laches  or  fault  in  the  party  who  ajiplies. 

3-  It  is  matter  of  sound  discretion,  and  mere  lapse  of  time  will  not 
PMTent  such  action  where  there  are  no  intervening  rights;  andauch 
'>|hta,  if  any,  will  be  protected. 

3.  Failure  to  record  deeds  of  conveyance  is  not  such  laches  as  will 
pnTent  the  relief,  where  there  are  circumstances  showing  such  neglect 
tobainmiaterial  and  escusable. 

The  petition  of  Jane  F.  Cawley  and  Samuel  B.  Cawley, 
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shows  that  a  final  decree  for  the  foreclosure  and  sale  of 
certain  mortgaged  premises,  including  lots  of  land  of  tbe 
petitioner,  Jane  F.  Cawley,  in  the  cemetery  of  the  New 
York  Bay  Cemetery  Company,  was  made  in  a  suit  instituted 
originally  by  Jacob  Vreeland  against  Benjamin  Broomhead; 
and  that  another  final  decree  was  entered  under  supple- 
mental bill  and  bill  of  re\ivor,  filed  by  William  H.  Leonard, 
to  whom  the  mortgage  and  former  decree  had  been  assigned* 
It  prays  that  these  decrees  may  be  opened  so  far  as  they 
aflTect  the  lots  of  land  of  said  Jane  F.  Cawley ;  that  the  con- 
veyances made  on  the  master  s  sale  of  said  lots  be  set  aside, 
and  that  the  petitioners  be  admitted  to  defend  in  said  saits, 
thut  their  rights  may  be  adjudged  according  to  equity. 

A  supplementary  petition  was  filed  by  the  petitioners  to 
bring  in  other  parties,  to  whom  conveyances  had  been  made 
since  the  filing  of  the  original  petition.  The  case  on  proofi 
was  arguc^d  before  the  vice-chancellor,  who  advised  that  the 
same  be  dismissed  with  costs,  and  the  order  was  signed  br 
the  chancellor.     From  this  order  the  appeal  is  taken. 

The  opinion  of  the  nce-chancellor  is  reported  ante  192. 

Mr.  Gilbert  ColUns,  for  appellants. 
Messrs.  L.  cf  A.  Zabriskie,  for  appellees. 

SCUDDER,  J. 

When  the  complainant,  William  H.  Leonard,  filed  hit- 
supplemental  bill,  (January  11,  1871,)  all  the  lots  of  lun^ 
claimed  by  the  petitioner,  Jane  F.  Cawley,  had  been  ci>n- 
voyod  to  her  by  two  several  deeds  of  James  T.  Leete  and 
Joseph  W.  Pharo.  But  these  deeds  were  not  recorded,  and 
she  was  not  made  a  party  defendant.  Her  husband,  Samuel 
B.  Cawley,  was  made  a  party  because  it  was  supposed  he 
had  some  interest  in  the  cemeterj'  lots,  as  he  had  been  * 
former  owner  and  these  lots  still  stood  in  his  name  on  tb^ 
company's  books.     The  transfers  from  Cawley  to  Leete  an^ 
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iQro,  antl  from  Leotc  and  Pharo  to  Mra.  Cawloy,  wore  not 
teml  on  the  books  of  the  company.  Jamee  T.  Leetc  and 
seph  W,  Pharo  were  mado  (lefendaiits  because  tlie  records 
their  resiwctiw  deeds  from  Samuel  B.  Cawlcy  showed 
;m  to  be  owners.  Tliese  grantors  to  Mrs.  Cawley  were 
jrcfore  made  particn,  while  her  name  and  title  did  not 
pear  in  the  bill  of  complaint.  It  was  clonrly  her  own 
lit  that  she  was  omitted,  for  if  she  bad  recorded  her  deeds 
i  complainant  woidd  have  had  notice  of  her  title.  It  was 
t  necessary  for  the  complainant  to  make  tha  petitioners 
fendants  in  the  hill  of  foreclosure.  If  Leete  and  Pharo's 
irswere  necessary  parties,  atler  Leete  and  Pharo,  in  his 
!time,  had  conveyed  the  lots  in  controversy  to  Mrs.  Caw- 
",  and  when  they  had  ceased  to  have  any  interest  in  the 
'rtgaged  premises  before  the  supplemental  bill  was  filed  by 
fliiard,  it  is  not  the  right  of  tlie  petitioners  in  these  pro- 
iiWngs  to  object  that  sufficient  notice  was  not  given  to  these 
•mer  owners.  There  was  due  publication  of  notice  to  Sam- 
I  B.  Cawley,  under  section  18  of  the  chancery  act,  (Ser. 
106),  and  the  rules  of  the  court.  He  and  bis  wife  had  lived 
Philadelphia  when  the  deeds  were  made  by  them  to  Leete 
d  Pliaro ;  afterwards  at  Hay  Cemetery  for  two  years ;  then 
Astoria,  Long  Island,  for  nine  years ;  and  since  that  they 
ve  lived  in  Philadelphia  again.  The  proofs  show  that  the 
icitor  made  diligent  inquiry  and  caused  due  publication  to 
made.  The  ehancellor  has  decided  that  the  notice  was 
iiafaetorj-  to  him,  and  there  is  no  reason  shown  to  doubt  its 
fficicncy. 

But  such  constructive  notice  to  the  husband  is  not  notice 
the  wife.  It  is  admitted  that  no  notice  was  ^ven  to  her, 
d  it  appears  in  the  petition  and  in  the  proofe  that  neither 
e  nor  her  husband  had  actual  notice  until  about  sixty  days 
fore  the  petition  was  filed.  But  as  lier  conveyances  could 
■'e  been  recorded,  and  were  not  at  the  time  of  filing  the 
II,  nor  until  after  the  decree,  her  lands  were  bound  by  the 
oceedingfl  in  the  suit,  in  the  same  manner  as  if  she  had 
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been  made  a  party  and  appeared  in  said  6uit,  and  the  decree 
therein  made  against  her  as  one  of  the  defendants  therein. 
Chancery  Act^  §  78  {Rev.  p.  118) ;  Dinsmore  v.  Westcott^  10  C. 
E.  Gr.  302.  She  now  applies,  by  petition,  to  have  the 
decree  opened  that  she  may  be  made  a  party,  and  tile  an 
answer  setting  out  her  interest  and  her  defence  to  the  mort- 
gage of  the  complainant.  This  decree,  entered  July  7th, 
1871,  more  than  three  and  a  half  years  before  the  petition 
was  filed,  has  been  executed  by  a  sale  of  the  mortgaged 
lands.  But  the  petitioner  claims  that  the  purchasers  are 
chargeable  with  notice  of  her  undefended  title,  and  that 
there  has  been  no  substantial  change  of  title  by  the  sale. 
This  is,  however,  a  matter  for  subsequent  consideration, 
when  her  right  to  the  lots  she  claims  shall  be  established 
against  the  mortgagee. 

In  Smith  v.  AUoriy  7  C.  E.  Gr.  572,  a  final  decree  was 
opened,  the  sherift*'s  sale  set  aside  and  the  mortgagor  let  in 
to  make  defence,  on  the  ground  of  surprise  and  great  sacri- 
fice. This  order  may  be  properly  and  equitably  made  on 
petition,  where  no  new  rights  have  inter\'ened.  Campbdl^- 
Gardner,  3  Stock.  423.  If,  in  the  purchase  of  some  of  the 
lots,  or  all  of  them,  such  rights  are  found,  they  will  be  pro- 
tected by  the  decree  when  the  cause  is  heard  on  the  merits. 
These  applications  are  always  addressed  to  the  sound  discre- 
tion of  the  court.  It  is  said  they  should  be  listened  to 
generally  with  great  caution.  Bohertson  v.  Miller^  2  Gr.  CA. 
451.  But  in  an  old  ease,  {Kemp  v.  Sjuire,  1  Ves.  Sr.,  205,) 
Lord  Ilardwick  said,  on  application  to  set  aside  the  enrollment 
of  a  decree,  on  circumstances :  "  Any  court  of  justice  wil* 
incline,  as  far  as  in  its  power,  to  open  what  is  concluded^ 
that  the  merits  may  come  before  the  court,  and  that  th^ 
}>laintiff  may  not  be  precluded  from  entering  therein  and 
having  justice  done."  There  must  be  caution  used  in  sueb 
cases,  but  it  must  be  balanced  by  a  sense  of  justice  to  a^* 
parties,  to  constitute  a  sound  legid  discretion.  Brinkerhoff 
V.  Franklin,  6  C.  E.  Gr.  334,  cites  many  cases  for  the  rul^ 
that  an  enrollment  will  be  vacated  and  a  decree  opened 
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where  it  has  been  made  unjuntly  against  a  riglit  or  intoroet 
t)iat  has  not  been  heard  or  protect«<l,  and  this  has  been  done 
without  laches  or  fault  of  the  party  who  applies.  See  Danl. 
Ck.  Pr.  1025. 

Thfre  has  been  no  intentional  wTOng  done  by  the  complain- 
ant to  these  petitioners,  for  it  does  not  appear  that  he  knew 
of  their  interettt  in  this  property.  If  they  suffer  loss,  as 
they  may  after  they  arc  fully  hi'ard,  it  will  he  caused  in  a 
grcatdegrecby  their  own  neglect.  It  is  clear,  liowever,  that 
their  case  has  never  been  beanl  and  decided  on  its  merits, 
as  they  liave  been  stated  in  this  petition. 

The  main  objection  urged  against  tliis  petition,  and  that 
upon  which  the  oi-der  was  made  to  dismiss  it,  is  that  there 
was  great  delay  in  recording  the  conveyances  to  Mrs.  Caw- 
ley  ;  but  mere  lapse  of  time  is  not  sufficient  to  take  away 
the  right  of  a  party  to  be  beard  in  a  court  of  equity,  where 
there  has  been  no  laches,  and  there  are  no  intervening  rights 
of  others  which  may  be  unjustly  disturbed.  Barb,  Ch.  Pr. 
3(59,  and  notes. 

Here  there  has  been  no  laches,  if  the  petitioner's  facts 
are  true  as  Btnte<l.  For  it  does  not  appear  that  she  knew  these 
foreclosure  proceedings  were  pending.  Her  alleged  reason 
for  neglect  and  delay  in  recording  her  deeds  and  looking 
sfter  thewe  lots,  was  that  Jacob  Vrceland,  the  mortgagee,  by 
written  agreement  with  the  cemetery  company  and  its 
gfantees,  released  all  lotc  purcha.sed  of  the  company  from 
ihe  lic-n  of  his  mortgage,  when  the  lots  were  paid  for  in  full. 
Shedaims  that  these  lots  were  thus  paid  for.  She  further 
"lieges  that  Leonard,  and  all  who  purchased  at  the  sale 
under  the  foreclosure,  knew  of  such  agreement  and  release, 
"this  be  true,  she  had  the  right  to  assume  that  her  lots  would 
not  be  sold  under  a  foreclosure  of  this  mortgage.  The  sale 
"fthese  lots  to  her  husband,  Samuel  B.  Cawley,  was  entered 
■"o  known  at  the  office  of  the  company,  and  she  might  sup- 

iPWethat  such  notice  to  the  company  would  be  notice  to  all 
^Wling  with  them,  with  reference  to  these  lots,  without 
"Wn^ng  her  deeds.     If  it  appeared  on  the  books  of  tlie 
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company  that  these  lots  were  conveyed  and  paid  for  in  foil, 
it  would  not  be  laches  in  her  to  suppose  that  Vreeland,  or 
the  holders  of  his  mortgage,  had  performed  their  part  by 
releasing  her  lots  from  its  lien,  even  though  her  deeds  were 
not  recorded.  There  is  much  in  the  case  as  stated  by  her, 
and  in  the  proofs,  to  show  that  she  has  been  surprised,  and 
that  she  has  such  merits  as  claim  a  hearing  from  the  court 
The  order  dismissing  the  appellant's  petition  is  reversed. 
The  enrollment  will  be  set  aside,  and  the  decrees  opened  so 
far  as  they  aftect  the  lots  conveyed  to  the  petitioner,  Jane  F. 
Cawley,  and  the  petitioners  vnW  be  allowed  to  plead  to  the 
bills  of  complaint,  upon  such  terms  and  in  such  form  as  the 
chancellor  may  direct,  upon  payment  of  the  costs  below; 
and  without  costs  to  either  party  in  this  court. 

Decree  unanimously  reversed. 


Ellex  M.  Close,  appellant, 

and 
Joseph  B.  Close,  respondent. 

1.  The  provisions  of  the  fifty -sixth  section  of  the  chancery  act,  (R^' 
p.  113,)  which  give  to  decrees  in  chancery  the  force,  operation  and    j 
eflfect  of  a  judgment  at  law  in  the  supreme  court,  apply  only  to  5ucb 
decrees  as  resemble  such  a  judgment  in  the  pecuniary  obligations  which 
they  impose. 

2.  Such  decrees  become  liens  upon  lands,  as  against  persons  not 
parties  to  the  suit,  only  after  an  abstract  thereof  is  filed  in  the  office  o* 
the  clerk  of  the  supreme  court,  and  their  lien  is  liable  to  be  diveste** 
by  a  sale  under  a  subsequent  judgment  at  law,  whereon  execution  w^ 
issued  before  execution  on  the  decrees. 

3.  The  specific  mention  and  description  of  lands  in  the  decree  or  bil* 
of  complaint,  which,  under  the  proviso  of  this  fifty-sixth  section,  wi" 
preserve  the  lien  of  the  decree  upon  those  lands,  against  all  persoa^^ 
without  filing  the  abstract  as  aforesaid,  must  be  a  mention  and  descri^^ 
tion  of  such  lauds  as  subject  to  some  equitable  lien  which  it  is  design^^ 
to  enforce  or  create. 
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I.  A  decree  directing  a  derendnnt  lo  pay  a  certain  »<um  of  monpy  to 

i  complainant,  nnd  declaring  that  it  s^hiill  eonflitute  a  lien  upon  nil 

?  defendant's  real  anil  personal  property  in  New  Jersey,  creates  no 

I)  ufion  lands,  as    against   persons  not    parties  thereto,  until  the 

itiiict  is  filed  an  aforesaid. 

i.  Where  tho  court  of  chancery  has  seized  only  the  rents  and  profits 

the  defendant'^  lands  to  witisfy  its  decree,  the  fee  still  remains  sub- 

;(  to  levy  and  iinle  under  an  execution  ut  law. 

n.  In  a  contCHt  between  an  c:tecuti(in  on  a  judgment  at  law  and  an 

ecutinn  on  a  money  decree  in  chancery,  the  writ  first  delivered  to 

e  flheriff  and  levied  on  the  lands  is  entitled  to  priority. 


On  a])peal  from  an  order  of  tlie  clianccllor, 

Mr.  C.  Parker,  for  appellant. 

Mr.  Winjfeld  and  Mr.  Gilchrist,  for  respondent. 

Dixox,  J. 

On  bill  filed  October  19th,  1870,  by  Ellen  M.  Close  against 
er  husband,  Joseph  B.  Close,  for  divorce,  a  mensa  et  tkoro 
id  alimony,  such  divorce  was  decreed;  and  on  January 
tHh,  1875,  a  further  decree  was  made,  that  the  defendant 
bould  pay  to  the  complainant  the  sum  of  ?8,000  annually. 
omniem-ing  on  the  second  Monday  of  February  then  next, 
Spernmiient  alimony;  and  should  also  pay  to  her  on  the 
l^jiast  named,  ?1, 225  as  arrears  of  alimony  pf»f/en(e  lUe, 
iDdgl,.378  us  counsel  fws,  besides  taxabk-  costs.  This  decree 
orther  ordered,  that  the  defendant,  witliin  ten  days  after 
'Wrice  of  it  on  him.  should  give  security  for  the  payment  of 
l>e  permanent  alimony;  and  that,  in  case  of  his  failing  to 
live  security  or  to  pay,  the  complainant  should  be  at  liberty 
'*>  apply  to  the  court  to  award  and  issue  process  for  the 
'Qunediate  sequestration  of  the  defendant's  personal  estate. 
Bid  the  rents  and  profits  of  his  real  estate,  and  to  appoint  a 
*wiver  thereof,  or  such  other  jtrocesa  as  might  be  proper. 
"»  chancellor  also  therein  ordered  aod  adjudged  ^XiitX  ^% 
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decree  should,  from  the  date  thereof,  be  a  lien  upon  the  per- 
sonal and  real  estate  of  the  defendant  in  New  Jersey ;  and 
that  the  complainant  should  have  execution  according  to  the 
practice  of  the  court  for  the  recovery  of  the  costs,  counsel 
fees,  and  arrears  of  alimony  pendente  lite  aforesaid. 

By  a  decree  dated  July  27th,  1875,  it  was  ordered  that 
the  complainant  should  have  execution,  according  to  the 
practice  of  the  court,  for  a  further  counsel  fee  and  costs  then 
allowed,  and  that  that  decree  should  likewise  be  a  lien  upon 
all  the  real  and  personal  estate  of  the  defendant  in  New 
Jersey. 

On  November  3d,  1875,  it  was  further  ordered  and  decreed 
that  execution  should  immediately  issue  against  the  goods 
and  chattels,  lands  and  tenements  of  the  defendant,  for  the 
recovery  of  the  alimony  in  arrears  and  due  on  the  first  Mon- 
day in  February,  1875,  and  of  the  costs  and  counsel  fees  in 
the  former  decrees  mentioned;  and  that  process  should 
issue  for  the  immediate  sequestration  of  the  personal  estate 
and  the  rents  and  profits  of  the  real  estate  of  the  defendant, 
and  that  C.  B.  be  appointed  receiver  thereof;  and  that  forth- 
with, upon  tlie  service  on  the  defendant  of  a  copy  of  the 
decree,  he  should  sign,  seal  and  deliver  to  said  receiver  an 
assignment  of  all  his  right  and  title  to  all  his  personal  estate, 
and  the  rents  and  profits  of  his  real  estate.  And  it  was  fur- 
ther ordered,  that  the  receiver  should  proceed  forthwith  to 
take  possession  of  all  said  personal  estate  and  rents  and  prof- 
its, and  apply  them  to  the  payment  of  said  permanent  ali- 
mony as  it  had  accrued  and  should  accrue,  and  then  to  the 
payment  of  the  arrears  of  alimony  pendente  lite^  and  costs 
and  counsel  fees  aforesaid,  unless  they  were  raised  by  the 
execution  ordered.  And  the  receiver  was  thereby  required, 
before  entering  upon  the  discharge  of  his  duties,  to  make 
oath  faithfully  to  perform  the  same. 

In  pursuance  of  these  decrees,  an  execution  against  the 
goods  and  chattels,  lands  and  tenements,  of  the  defendant 
was  recorded  November  :26th,  1875,  and  delivered  on  Decem- 
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12th,  1875,  to  the  sheriff  of  Hudson  county,  by  whom 
!  was  made  ou  a  tract  of  land  in  Baj-onne. 
>n  November  27th,  1875,  judgment  was  entered  in  the 
reme  court,  on  bond  and  warrant  of  attorney  against  the 
endant,  and  in  favor  of  Charles  II.  Winfield,  his  solicitor 
:hf  divon-e  suit,  and  ou  the  same  Aa.y  fieri  facias  de  boniset 
is  thereon  was  rendered,  and  on  November  30th,  1875, 
ivered  to  the  same  sheriff,  who  at  once  levied  on  the  Bay- 
le  property, 
luder  these  circumstances  the  complainant  presented  to 

cliancellor  her  petition  against  the  defendant  and  his 
citor,  alleging  that  eaid  judgment  and  execution  in  favor 
lie  solicitor  were  the  result  of  an  improper  conspiracy  to 
eat  the  decrees  in  her  favor  luid  a  contempt  of  the  court, 
I  asking  that  the  solicitor  might,  by  order  of  the  chan- 
or,  be  restrained  from  enforcing  payment  of  his  judg- 
Qt  by  sale  of  any  part  of  the  Bayonne  tract,  or  of  any 
pcrty  of  the  defendant  sequestered  for  the  payment  of 

alimony  and  maintenance;  and  thut  in  default  of  such 
er,  decree  might  be  made  settling  the  rights  and  priority 
iftid  judgment  and  execution  of  the  solicitor  in  relation  to 
execution,  and  in  relation  to  the  lien  for  future  alimony 
reed  to  her ;  and  for  such  other  relief  as  might  be  equita- 

and  right. 

)n  this  petition,  after  answers  denying  all  improper  pur- 
e,  the  chancellor  made  onler  refusing  to  restrain  the 
brcement  of  the  execution  of  Mr.  Wintield,  as  reiiuested 
the  petitioner,  and  decreeing  that  the  rights  and  priority 
lis  judgment  and  execution,  in  relation  to  the  petitioner's 
«ution,  were  according  to  the  dates  of  the  executions 
ng  levied,  and  not  otherwise. 

?rom  this  order  the  petitioner  appeals  to  this  court.  For 
■■  purposes  of  this  appeal,  the  boiiafdes  of  the  Winfield 
igment  and  execution  is  not  in  question.  The  petitioner 
I  not  chosen  to  reply  to  the  answers  averring  it,  or  to 
luce  any  evidence  in  contravention  of  their  truth.  The 
t  that  Mr.  Winfield  was  the  solicitor  of  the  defeadant  \». 
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the  proceedings  in  which  the  petitioner  ohtained  herdiKircte, 
hap  no  other  significance  now  than  to  show  his  knowledge 
of  them  at  the  time  his  judgment  was  taken.  Under  these 
circumstances,  is  there  any  error  in  the  order  now  under 
review  ? 

The  petitioner  insists  upon  several  grounds  for  postponing 
the  supreme  court  execution  to  her  claims  in  the  Bayonne 
tract.   First,  she  urges  that  the  decrees  in  her  fevor,  have,  by 
virtue  of  the  statute,  (C^aweerj/,  §  56,  Rev,  p.  113)  from  the  date 
of  their  signing,  the  force,  operation  and  effect  of  a  judgment 
at  law  in  the  supreme  court,  and  therefore,  so  far  as  they 
adjudge  money  to  be  due  from  the  defendant  to  her,  they 
constitute  liens  upon  the  defendant's  lands,  as  would  such  a 
judgment.     It  is  difficult  to  see  how  this  construction,  if  well 
founded,  would  aid  her,  for  should  there  be  accorded  to  these 
decrees  the  force  of  a  judgment  at  law  as  a  lien  upon  landa, 
nevertheless  that  lien  is  liable  to  be  legally  divested,  as  would 
the  lien  of  such  a  judgment,  by  a  sale  under  execution  issued 
upon  the  later  Wintield  judgment,  and  levied  on  the  lands 
by  the  sherift*  before  any  execution  on  these  decrees  reached 
him.     And  in  a  contest  between  the  executions  thus  issued, 
the  priority  belongs  by  statute  to  that  first  delivered  to  the 
sheriif.     But  that  this  claim  rests  on  no  substantial  basis 
appears  by  adverting  to  the  proviso  of  the  section  cited^ 
which  declares  that  no  decree  in  chancer}-  shall,  as  against 
any  person  not  a  party  thereto,  become  a  lien  upon  or  bind 
any  lands    other  than    those   specifically   mentioned  and 
described  in  such  decree,  or  in  the  bill  of  complaint  on  which 
the  same  is  founded,  until  a  certain  abstract  thereof  is  filed 
in  the  office  of  the  clerk  of  the  supreme  court,  a  requiremea^ 
not  complied  with  in  this  case.     It  is  sought  to  evade  the 
force  of  this  enactment  on  the  ground  that  the  decree  of  Janu- 
ary 20th  does  describe  the  tract  at  Bayonne  with  sufficicD^ 
accuracy  to  satisfy  the  proviso.     But  if  even  this  were  in  fii^*' 
true,  as  I  think  it  is  not,  yet  any  description  of  that  tract  fo^ 
the  purpose  for  which  it  is  referred  to  in  this  decree,  woul^i 
be  ineffectual  as  a  conv^WM^e,^  with  that  law.     The  decre^ 
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erely  epeake  of  it  as  the  defondantV  iinimpnived  real  ei*tate 
Bayonne,  wherein  the  coinplatiiaiit  has  an  inchoate  right 
dower,  which  she  iw  wilHiig  to  release  on  certain  terms  in 
»e  of  6ale,  and  prescribes  tliose  conditions  on  performance 
1  which  it  directs  her  to  execute  such  release.  But  the 
idoiit  design  of  this  exception  in  the  statute  is  confined  to 
at  class  of  cases  where  the  court  intcnjls  to  ercjite  or  declare 
specific  lien  upon  certain  designated  laiid^  heciiuse  of  some 
reunistances  which  in  equity  give  rise  to  such  a  lien.  Before 
0  passage  of  the  net  of  June  13th,  1700,  which  is  now  the 
"st  clause  of  the  fifty-sixth  section  spoken  of,  a  decree  for 
e  payment  of  money  not  ehargeahle  as  a  specific  lien,  was 
personam  only.  This  act  of  June  13th,  1799,  which  fol- 
wed  closely  the  act  of  Februarj'  18th,  1799  declaring  the 
;n  of  judgments  at  law,  gave  to  decrees  in  equity  the  force, 
wrnlion  and  efl^cct  of  such  judgments.  This  stiitute  was 
)t  intended  to  embrace  all  decrees  and  to  charge  all  the 
nds  of  all  defendants  with  their  performance,  but  applied 
ily  to  such  decrees  as  resembled  judgments  at  law  in  the 
'ciiuiary  obligations  they  imposed,  and  ma<le  them  c<|uiva- 
nt  to  such  Judgments  in  their  eftects.  The  act  at  March 
li,18S9,  which,  in  the  last  revision,  became  the  proviso  of 
pfki^tion  mentioned,  was  designed,  under  just  interpreta- 
>n,  to  rea<-h  only  the  decrees  which  before  had  operated  as 
dgments  in  the  supreme  court,  and  made  the  docketing  of 
ich  ilccreee  with  the  clerk  of  that  court  a  i-ondition  preee- 
-ut  to  their  constitnting  against  all  person.*  liens  upon  the 
'feadant's  lands ;  but,  lest  the  general  language  of  the  act. 
No  decree  of  the  court  of  ehaneery,"  should  he  liable  to 
i8con struct! on,  those  creating  or  enforcing  equitable  liens 
'  lands  specifically  mentioned  and  described  in  the  decree 
'  bill  of  complaint  as  subject  thereto,  were  expressly 
icepted.  Decrees  and  bills  describing  lands  for  any  other 
iipose,  are  hardly  within  the  woitls,  and  certainly  are  not 
thin  the  spirit  of  this  exception.  As  creating  statutory 
*M,  therefore,  these  decrees  cannot  avail  the  petitioner. 
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Secondly.  She  urges  that  because  the  decrees  themselves 
adjudge  that,  from  the  date  thereof,  the  moneys  which  they 
direct  the  defendant  to  pay  shall  be  a  lien  upon  his  personal 
and  real  estate  in  New  Jersey,  therefore  they  are  a  lien 
thereon.  This  form  of  decree  in  alimony  cases  is  not  novel 
in  this  state,  and  it  probably  has  come  down  to  us  unchal- 
lenged, from  a  time  when  it  was,  to  some  extent  at  least, 
declaratory  of  a  legal  fact.  It  was  used  in  Richmond  v.  Bich- 
mond^  (1  Gr.  Ch.  90,)  before  the  passage  of  the  act  of  March 
8th,  1839,  already  mentioned.  That  it  was  ever  regarded  as 
creating  a  lien  on  the  defendant' s  personal  estate  cannot,  I 
think,  be  shown  by  any  adjudged  case  or  by  the  under- 
standing of  the  profession.  All  it  can  mean  as  to  person- 
alty, is  that  it  may  be  enforced  against  such  property  by 
lawful  process.  As  to  the  realty,  the  moneys  due  under  the 
decree  were,  by  reason  of  the  statute  in  force  when  this  fonn 
was  adopted,  a  lien  thereon  against  every  one  without  far- 
ther ceremony,  and  the  decree  simply  gave  expression  to 
that  fact.  But  when  in  1839  the  law  changed  in  this  respect, 
and  enacted  that  such  a  lien  should  not  exist  as  against  a 
person  not  a  party  to  the  suit  until  the  docketing  of  the 
decree,  the  retention  of  the  old  form  could  not  give  to  the 
decree  a  force  which  the  statute  denied  it.  The  statute  is 
more  potent  than  the  decree,  and  the  latter  must  be  con- 
strued in  accordance  with  the  terms  of  the  former ;  that  is, 
the  lien,  for  which  the  decree  provides,  is  efficacious  against 
others  than  the  defendant  only  when  the  directions  of  the 
statute  have  been  observed.  Hence  this  clause  in  the  decree? 
does  not  aid  the  petitioner  against  the  Winfield  judgment. 

In  the  third  place,  the  petitioner  relies  upon  the  decree  of 
Xovember  3d,  ordering  process  for  the  sequestration  of  th^ 
rents  and  })rofit8  of  the  realty,  appointing  a  receiver  thereof? 
and  directing  him  to  take  possession  of  the  same,  and  the 
defendant  to  assign  them  to  him.  It  is  not,  however,  neces- 
sary to  pass  upon  the  effect  of  this  decree,  nor  is  the  matter 
8o  presented  that  we  should  assume  to  render  final  judgment 
upon  it.     Whether  the  decree,  propria  vigore^  vAW  bind  the 
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tits  and  profits  of  the  land,  or  procese  of  sequestratjon 
net  first  issiiG  against  them ;  whether  the  receiver  had  taken 
e  oath  directed,  or  aasumed  poseeBsion  of  tlie  property  com- 
itted  to  him ;  whether  the  decree  requiring  the  defendant 
aseign  had  been  served  upon  him,  so  that,  hy  his  default, 
became  itself  a  conveyance  before  tlie  Winfield  judgment 
execution  was  operative — may  all  he  important  inquiries 
determining  the  rights  of  the  parties,  and  the  facta 
volved  in  these  questions  are  not  laid  before  us.  But  if 
I  tills  machinerj-  had  been  put  in  force  before  the  judg- 
ent  at  law,  still,  I  think,  it  should  not  change  the  order 
ipealed  from.  The  sequestration,  the  receiver's  posBCssion, 
e  assignment,  can  reach  only  the  rents  and  profits  of  the 
nd;  notwithstanding  these  the  fee  was  to  remain  in  the 
:fendant;  and  that  fee  would  continue  to  he  liable  to 
ecution  at  law.  Whether  the  purchaser  of  that  fee  under 
ch  an  execution,  will  take  it  free  from  or  subject  to  the 
irdcn  of  having  the  rente  and  profits  applied  to  the  peti- 
mer's  claims,  in  a  matter  for  future  determination.  JIow- 
er  that  may  he,  the  sale  under  the  Winfield  execution 
iglit  not  to  be  restrained,  and  the  proceeds  of  that  sale 
ust  be  ajipropriated  to  that  execution  in  preference  to  the 
titioner's  execution,  which  wan  delivered  to  the  sheriff  last. 
nd  to  this  effect  only  is  the  decree  complained  of.  That 
■cree  should  therefore  be  affirmed,  with  costs. 

Decree  unanimously  reversed. 


"William  Phall  and  others,  appellants, 

and 

Besjamix  B.  Tilt  and  Albert  Tilt,  respondents. 

1-  A  person  holding  Block  in  a  fSduciary  cnpacitj  has,  prima/acU,  no 
l''t  to  pledge  it  to  eeoure  a  debt  growing  out  of  an  independent  trans- 
"OB  ancoDnect«d  with  the  tvust ;  and  nboever  takes  it  m  aecurity  for 
°kadd)t,  does  so  at  his  own  peril. 
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2.  A  certificate  of  stock  accompanied  by  an  irrevocable  power  of 
attorney,  either  filled  up  or  in  blank,  is,  in  the  hands  of  a  third  party, 
presumptive  evidence  of  ownership  in  the  holder.  And  where  the 
party  in  whose  hands  the  certificate  is  found  is  a  holder  for  value,  with- 
out notice  of  any  intervening  equity,  his  title  c^innot  be  impeached. 
The  holder  of  the  certificate  may  fill  up  the  letter  of  attorney,  execute 
the  power,  and  thus  obtain  the  legal  title  to  the  stock.  And  such  i 
power  is  not  limited  to  the  person  to  whom  it  was  first  delivered,  bat 
enures  to  each  bona  fide  holder  into  whose  hands  the  certificate  and 
power  may  pass. 

3.  Mere  knowledge  on  the  part  of  a  purchaser  that  an  executor  or 
administrator  is  dealing  with  the  assets  in  a  fiduciary  capacity,  is  not 
enougli  to  raise  suspicion  or  to  put  the  party  on  inquiry,  for  the  reason 
that  it  is  their  primary  duty  to  dispose  of  the  assets  and  settle  the 
estate.  A  sale  and  transfer  by  them  is  ordinarily  in  the  line  of  their 
duty.  The  common  duty  of  a  trustee  is  not  administration  or  sale,  but 
custody  and  management  for  his  cestuis  que  trust. 


On  appeal  from  a  decree  of  the  chancellor,  reported  in  12 
(/.  E.  Gr.  393. 

Mr.  Hoxsey^  for  appellants. 
Mr.  C.  Parker^  for  respondents. 

Grekx,  J. 

The  bill  in  this  cause  was  filed  bv  two  of  the  residuary 
legatees  under  the  will  of  Edwin  T.  Prall,  deceased,  to 
recover  from  the  defendants,  Benjamin  B.  Tilt  and  Albert 
Tilt,  five  hundred  and  fifty-eight  shares  of  the  capital  stock 
of  the  Phcrnix  Manufacturing  Company,  alleged  to  ha^^ 
been  illegally  transferred  to  them  by  the  executrix  of  Edwin 
T.  Prall,  as  collateral  security  for  debts  of  her  sons,  Mor- 
timer and  Edwin  Prall,  who  are  also  legatees  under  said 
will.  Rachel  M.  Prall,  the  executrix,  and  Mortimer  Prall 
and  Edwin  Prall  are  made  defendants  in  the  bill  of  com- 
plaint, but  have  not  appeared  or  defended  the  suit.  Tb^ 
w^hole  controversy  is  between  the  complainants,  who  are  the 
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>ellant8  in  this  court,  and  Benjamin  B.  and  Albert  Tilt, 

present  holders  of  the  stock. 

The  principles  of  equity  invoked  by  the  complainants  in 
)port  of  their  case,  are  too  familiar  and  well  settled  for 
cussion,  and  are  not  disputed  or  questioned  by  the  counsel 
the  defendants.  A  person  holding  stock  in  a  fiduciary 
Micity  has,  prima  facky  no  right  to  pledge  it  to  secure  a 
)t  growing  out  of  an  independent  transaction  unconnected 
h  the  trust;  and  whoever  takes  it  as  security  for  such  a 
)t,  does  so  at  his  own  peril.  Elliott  v.  Merri)/uiny  1  Lead. 
m  in  Dq,  110 ;  Landon  v.  National  City  Bank^  8  Blatch. 
I ;  Shaw  V.  Spencer ^  100  Mass.  382. 

rhere  is  no  doubt  but  that  the  stock  in  question  belonged 
the  estate  of  Edwin  T.  Prall,  and  that  his  executrix  par- 
ted and  authorized  her  sons  to  use  it  for  their  own  pri- 
e  ends,  to  secure  their  individual  debts,  in  breach  of  the 
y  imposed  upon  her  to  administer  the  assets  for  the  ben- 

of  the  estate  and  those  whose  interests  she  represented. 
is,  though  done  without  fraudulent  intent  or  evil  design, 
istitutes  a  legal  or  constructive  fraud,  for  which  both  the 
Jcutrix  and  Edwin  and  Mortimer  Prall,  for  whose  benefit 
1  with  whose  concurrence  the  illegal  act  was  committed, 

responsible  and  might  be  held  liable  in  equity. 
3ut  the  respondents  occupy  a  difterent  position.  They 
im  to  be  bonafde  purchasers  of  the  stock  for  valuable  con- 
eration.  And  the  only  question  in  the  cause,  is  whether 
y  are  chargeable  with  actual  or  constructive  notice  of  the 
^application  of  the  assets  of  the  estate  by  the  executrix, 
whether  any  suflicient  ground  appears  to  charge  them 
h  mala  fides  in  the  transaction,  or  to  put  them  on  inquiry. 
There  is  no  allegation  in  the  j)leadingsor  evidence,  of  any 
ual  or  intentional  fraud  on  the  part  of  any  one  concerned 
the  transaction.  The  bill  merely  charges  that  all  the 
endants  knew  that  the  stock  was  part  of  the  assets  of  the 
lie  of  Edwin  T.  Prall,  deceased,  and  not  the  individual 
perty  of  Rachel  M.  Prall,  to  be  transferred  or  pledged  as 
ority  for  the  debts  of  Mortimer  and  Edwin  Prall,  and 
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alleges  that  such  transfer  was  a  disposition  of  the  assets  of  the 
estate  unauthorized  by  the  will  of  the  testator,  and  in  contra- 
vention of  law  and  of  the  rights  of  the  complainants.  The 
Pralls  certainly  had  full  knowledge  of  the  facts,  but  to 
render  the  respondents  liable,  the  knowledge  must  be 
brought  home  to  them,  or  it  must  appear  that  the  circum- 
stances attending  the  transaction  were  such  as  to  put  them 
on  inquiry  as  to  the  facts.  By  their  answer,  under  oath,  the 
respondents  deny  the  allegation  of  the  bill  charging  them 
with  knowledge,  and  allege  that  all  their  transactions  in  the 
premises  were  bona  fde^  and  without  notice  or  suspicion  in 
anywise  that  Mortimer  and  Edwin  Prall  were  not  the  horn 
fide  holders  and  owners  of  the  stock. 

It  appears  by  the  evidence,  that  in  the  month  of  February, 
1874,  Mortimer  and  Edwin  Prall,  then  partners  under  the 
name  of  Prall  Brothers,  being  in  need  of  additional  capital 
or  more  extended  credit  in  their  business,  applied  to  Albert 
Tilt,  the  active  i)artner  in  the  firm  of  B.  B.  Tilt  &  Son,  to 
purchase  the  stock  in  question,  or  to  give  them  a  line  of 
credit  with  the  stock  pledged  as  collateral  security.  Tilt 
declined  to  buy  the  stock,  but  offered  to  take  it  as  collateral 
security  for  goods  to  be  sold  by  his  firm  to  Prall  Brothers, 
and  to  give  the  latter  a  line  of  credit  accordingly.  Thi? 
negotiation  was  principally,  if  not  exclusively,  between 
Albert  Tilt  and  Edwin  Prall,  representing  their  respective 
firms,  and  the  certificates  for  the  stock  were  delivered  or  sent 
by  the  latter  to  Tilt.  The  Pralls,  at  Albert  Tilt's  request, 
afterwards  reduced  their  application  to  writing,  and  under 
date  of  February  26th,  sent  them  the  following  communi- 
cation : 

**  Messrs.  B.  B.  Tilt  &  Son  :  We  hereby  offer  to  transfer  to  you  b5^ 
sliares  of  tJie  Pha»nix  Manf.  Co.,  Paterson,  N.  J.,  as  collateral  security 
for  credit  to  the  amount  of  $14,000,  on  all  bills  of  goods  purchased  by 
us  from  you  to  the  above  amount.  Also,  to  give  our  promissory  note* 
at  four  months'  time  from  the  average  date  of  said  bills.  If  accepte^t 
please  send  us  receipt  of  stock,  and  open  our  credit  to  the  amout** 
mentioned  above." 
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By  a  letter  addressed  to  Prall  Brothers,  under  date  of 
March  3d,  B.  B.  Tilt  k  Son  accepted  the  offer  of  February 
-26th,  and  acknowledged  the  receipt  of  the  stock. 

In  conformity  with  this  arrangement,  and  on  the  faith  of 
the  collateral,  the  credit  wa»  opened  and  large  amounts  of 
gootls  from  time  to  time  sold  to  the  Pralls,  and,  upon  the 
close  of  their  dealings,  there  remained  due  to  B.  B.  Tilt  & 
Son  a  balance  of  over  89,000,  which  is  still  unpaid. 

The  Tilts  undoubtedly  knew  that  the  stock  had  belonged 
to  the  testator  in  his  lifetime,  and  that  at  the  time  of  the 
negotiation  it  still  stood  in  his  name  on  the  books  of  the 
company,  as  appeared  by  the  certificates.  The  stock,  with  a 
blank  power  of  attorney  for  its  transfer,  duly  executed  by 
Rachel  M.  Prall  as  executrix,  was  delivered  by  Edwin  Prall 
to  the  Tilti*,  or  sent  to  the  office  of  the  company  for  them. 
The  power  of  attorney  was  filled  up  by  the  secretary  of  the 
compimy,  and  by  virtue  thereof  the  stock  was  transferred  on 
the  company's  books  to  B.  B.  Tilt&  Son.by  Benjamin  B,  Tilt, 
prior  to  the  date  of  their  written  acceptance  of  the  Pnills' offer. 
These  are  all  the  material  circumstances  accompanying  the 
transaction  tending  to  put  the  Tilts  upon  inquiry  as  to  the 
true  ownership  of  the  stock  at  the  time,  or  as  to  the  alleged 
misappropiiation  of  the  assets  by  the  executrix,  and  they  are 
clearly  insufiicieut  either  to  charge  thciii  with  inula  fides  or  to 
put  them  on  inquiry. 

By  commercial  usage  as  universally  acknowledged  by  the 
Wsincss  community  as  the  law  of  negotiable  paper,  and 
Wtictioned  by  repeated  adjudications  in  our  courts  as  well 
8fl  ill  those  of  other  states,  a  certificate  of  stock  accom- 
panied by  an  irrevocable  power  of  attorney,  eitlicr  filled  up 
win  blank,  is,  in  the  hands  of  a  third  party,  presumptive 
1     widence  of  ownerehip  in  the  holder.     And  where  the  party 

I  in  who(«  hands  the  certificate  is  found  is  a  holder  for  value, 
^thout  notice  of  any  intervening  equity,  his  title  caimot  be 
impeached.  The  holder  of  the  certificate  may  fill  up  the 
Ittter  of  attorney,  execute  the  power,  and  thus  obtain  the 
■^al  title  to  the  stock.    And  such  a  power  ia  not  UimXi^  Xa 
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the  person  to  whom  it  was  first  delivered,  but  enures  to  each 
bona  fide  holder  into  wliose  hands  the  certificate  and  power 
may  pass.  Broadway  Bank  v.  McElrathy  2  Beas.  26 ;  -Him/er- 
don  Couyity  Bank  v.  Nassau  Banky  2  C.  E.  Gr.  496 ;  3Im(nt 
Holly  Turnpike  Co.  v.  Ferre,  2  C  E.  Gr.  117. 

Under  these  well-recognized  principles,  large  amounts  of 
property  daily  pass  from  hand  to  hand;  are  sold  and  resold^ 
or  hypothecated  for  loans  without  an  actual  transfer  on  the 
books  of  the  corporation,  and  without  other  evidence  of 
ownership  than  the  possession  by  the  holder  of  the  certifi- 
cate and  power  of  attorney. 

The  fact  that  the  legal  title  to  the  stock,  was  known  to 
have  previously  been  in  the  executrix,  and  that  the  title  of 
the  holder  appeared  upon  its  face  to  have  been  derived  from 
her  in  her  representative  capacity,  does  not  aifect  the  appli- 
cation of  the  i)rinciple  or  create  any  conflict  with  the  well- 
considered  cases  of  Landon  v.  T/ie  National  City  Bank  and 
Slmw  v.  Spencer  J  cited  by  the  counsel  of  the  appellants. 
Mere  knowledge  on  the  part  of  a  purchaser  that  an  executor 
or  administrator  is  dealing  with  the  assets  in  a  fiducian' 
capacity,  is  not  enough  to  raise  suspicion  or  to  put  the  party 
on  inquiry,  for  the  reason  that  it  is  their  iirimary  duty  to 
dispose  of  the  assets  and  settle  the  estate.  A  sale  and  trans- 
fer by  them  is  ordinarily  in  the  line  of  their  duty.  The  com- 
mon  duty  of  a  trustee  is  not  administration  or  sale,  but  cus- 
tody  and  management  for  his  cestuis  que  trust.  1  Perry  on 
Trusts,  §  225 ;  Bayard  v.  Farmers  and  Mei^hanics  Bank,  52 
Pa.  St.  232.  The  distinction  is  recognized  and  commented 
upon  in  Landon  v.  N.  City  Bank,  above  cited. 

There  is  another  material  distinction  between  the  case 
under  consideration  and  those  referred  to  on  the  argument. 
In  most,  if  not  all,  of  the  cases  cited,  the  loan  was  negotiatinl 
directly  by  the  trustee  himself  for  his  own  benefit,  and  the 
certificates  show^ed  upon  their  face  that  the  stock  was  hoW 
by  him  in  trust  for  anot  t.  Here  the  respondents  wt*rf 
dealing,  not  with  the  executrix,  but  with  a  third  party  acting 
for  themselves,  holding  the  certificates  oi  stock,  offering  them 
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br  sale,  not  only  to  the  respondentB,  but  to  othere ;  and 
lealiDg  with  them  as  their  own  property,  by  virtue  of, a  title 
■slid  upon  its  fiice,  although  derived  from  the  executrix. 

Thia  view  of  the  case  renders  it  unnecessary  to  discuss  the 
'onflioting  testimony  of  Edwin  Prall  and  Albert  Tilt,  as  to 
he  represcntatious  made  by  the  former  during  the  negotia- 
ion,  or  to  consider  the  effect  of  the  provisions  of  the  will  of 
Idwin  M,  Prall,  if  the  respondents  were  held  to  be  put  upon 
iquiry  ns  to  its  contents.  These  questions  are  fully  dis- 
isaed  by  the  chancellor  in  his  opinion,  and  I  see  no  reason 
►  dirtsent  from  the  result  reached  by  him. 

The  decree  of  the  chancellor  should  be  affirmed,  with 
wta,  and  the  record  remitted  to  the  court  of  chancery,  to  be 
^weeded  with  according  to  the  rules  and  practice  of  that 
>Drt. 

For  affirmance — Beasley,  C.  J.,  Depue,  Reed,  Scuddek, 

AN  SVCKEL,  WOODHULL,  ClEMENT,  OrEEN — 8. 

For  reversal — Dalbimple,  Dixon,  Ksapp,  Lilly — i. 


Maliscent  Hoyt 

V. 

Salmon  W.  Hoyt. 

This  decree  unanimously  affirmed,  for  the  reasons  given 
1  the  opinion  of  the  chancellor,  reported  in  12  C.  E. 
?r.889. 


CASES 

iE  COURT  OF  CHANCERY 

THE  STATE  OF  NEW  JERSEY. 

OCTOBER  TBBU,  1877. 

TiiEouoBE  Rc.sYos,  EsQ.,  Chancellok. 
AiiKAiiAM  V.  Vas  Fleet,  Esq.,  Vice-Cba>"celi,or, 

Martha  B,  Stevens 

WiLUAM  W.  Shippen  and  others. 

A  resiolution  of  congres:<  released  and  conveyed  to  tlie  beira  at  law 
iberl  L.  Stevenii,  deceased,  or  their  legal  representatives,  all  the 
,  title  and  interest  of  the  United  States  in  and  to  th«  Stevens 
:ry,  a.  vessel  wliich,  at  the  lime  of  Ro1}ert  L,  Stevi'us'd  death,  wax 
I  construcled  by  him  for,  and  under  conlmct  with,  the  United 
n  government,  and  on  which  he  had  expended  a  large  sum  of  his 
money-;— //.iW,  that  congress  thereby  intended  merely  to  release 
right  or  claim  which  the  government  might  have  U>  the  vessel, 
that  any  title  which,  by  the  icim.''  of  the  re)>olution,  passed  to  the 
1  ai  law  of  Robert  I.,  Stevens,  or  their  legal  representatives,  would 
cid  by  them  in  trust  far  the  rcsi'luiiry  legnti-e,  under  the  will  of 
irt  L.  .Stevens,  to  whom  it  would  have  gone  hod  Robert  L.  Stevens 
id  it  at  his  death. 

The  direction  by  Edwin  A.  Stevens,  by  hU  will,  that  the  battery 
Qiibed  by  hia  executors  in  a  certain  way,  and  at  a  cost  not  to 
«d  a  certain  amount,  and  when  finished  to  be  offered  to  the  state 
ew  Jersey  as  a  present,  to  be  disposed  of  as  the  state  shall  deem 
«r,  is  an  absolute  gift  of  the  vessel  to  the  state. 
A  proviiton  for  establishing  an  institution  "  for  the  benefit., 
OB  and  adraoeement  in  learning  of  the  youtb  Ten&\Ti.%  5.t<n&  ^a&« 
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to  time  liereafter  in  the  state  of  New  Jersey,"  is  a  charitable  trust 
whicli  will  be  enforced.  The  admission  of  non-resident  pupils,  if  it  be 
to  the  advantage  of  tlie  trust  and  will  not  deprive  any  pupil  resident 
in  this  state  or  any  person  resident  in  this  state  entitled  to  be  and 
desirous  of  being  a  pupil,  of  the  benefit  of  the  trust,  will  not  be 
restrained  by  tliis  court. 

4.  A  devise  to  executors  as  trustees,  of  certain  school-houses  and 
furniture,  and  the  land  whereon  the  houses  stand,  for  the  sole  use  and 
purpose  of  furnishing  there  a  free,  plain  and  practical  English  educa- 
tion to  such  of  the  children  residing  within  the  boundaries  of  the  city 
of  Hoboken  from  time  to  time  as  the  authorities  of  that  city,  or  such 
other  authorities  as  shall  at  any  time  have  the  legal  power  over  the 
common  schools  in  the  boundaries  of  the  city  as  they  existed  at  the 
time  of  the  testator's  death,  shall  permit  to  go  there  for  that  purpose, 
is  a  valid  gift,  and  a  charitable  use  is  thereby  created. 

5.  A  provision  for  children  who  may  be  born  after  the  making  of  the 
will,  will  prevent  the  operation  of  the  21  st  section  of  the  act  concern- 
ing wills  upon  the  provisions  of  the  will  for  the  other  children  of  the 
testator. 


On  original  and  supplemental  bills  and  eross-informatioa 
and  answers  and  proofs. 

Mr.  L  W,  Scudder^  for  executors  of  Edwin  A.  Stevens, 
deceased. 

I.  The  title  to  the  battery  became  vested  in  Edwin  ^• 
Stevens,  and  passed  under  his  will. 

This  is  shown  by  the  history  of  congressional  legislation^- 
This  history  will  show  the  intention  of  congress. 

April  14th,  1842.  "  An  act  authorizing  the  construeti*  ^ 
of  a  war  steamer  for  harbor  defence  (p,  54,  L  30). 

Authoritv  ffiven  to  contract  with  Robert  L.  Stevens. 

February  10th,  1848.  Contract  between  Abel  P.  Upshu^  - 
secretary  of  the  navy,  and  Ttobert  L.  Stevens  (p.  26,  l\  ^^ 
p.  71).   ^ 

November  14th,  1844.  Contract  between  John  Y.  Masc'^^ 
secretary  of  the  navy,  and  Robert  L.  Stevens  (j9.  55,  /.  ^"^ 
p.  74). 

December  1 1th,  1844.  Understanding  explanatory  of  ^"^ 
contract  with  R.  L.  Stevens. 
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R.  L.  Stevens's  letter  to  J.  T.  Mason,  and  Mason's  order 
pp.  82,  83). 

December  12th,  1844.  C.  Morris  to  Samuel  Hartt,  naval 
onetructor  (p.  84). 

December  9th,  1845.  Work  suspended  on  the  battery 
p.  27). 

August  20th,  1846.  Robert  L.  Stevens  made  his  will,  and 
tave  his  residuary  estate  to  Edwin  A.  Stevens  {p.  27,  /.  35). 

January  18th,  1847.  Kobcrt  L.  Stevens  applied  for  an 
ixtcnsion  of  time  to  eoniplet«  battery  {p.  27, 1.  4). 

September  9th,  1848,  Another  contract  between  secre- 
xry  of  navy  and  Robert  L.  Stevens  (p.  27, 1 10 :  p.  56,  L  20). 

1848.  Work  on  battery  resumed  (p.  -21,  i  Vi). 
February  13th,  1849.     C.  W.  Skinner,  about  daily  charge 

ir  wages  {p.  84). 
February  13th,  1849.     John  Y.  Mason— letter  of  Robert 
-  f>tcvons  referred  to,  and  certain  matters  approved  {p.  85). 

1849.  Work  on  battery  suspended  {p.  27, 1.  14).  Gov- 
'imitnt  refused  to  pay  for  materials  and  labor. 

January  1861.  Navy  department  insisted  contract  was 
3id. 

I8'>3.     Work  resumed  on  the  battery  {p.  27, 1.  21). 

iSfto,     Work  suspended  on  the  battery  (p.  27,  /.  20). 
3856.     Robert  L.  Stevens  died  {p.  27,  /.  23). 
t  the  time  of  his  death,  expended  on  battery  by 

eovernment ^500,000 

•  K.  L.  Stevens 113,579 


$613,579 

T'he  right  to  this  $113,579,  expended  on  the  cessel,  passed  under 

'residuary  clause  of  the  will;  it  passed  tb  Sdtciit  A.  Sferens. 

■^ilwin  A.  Stecens  went  on  with  the  work  on  the  battery, 

cl 

September  5th,  1857,  had  expended  of  hie  own  money, 
0,185,  W.  W.  Shippen's  testimony,  (p.  143, 1.  87.) 
TAis  shows  Edwin  A.  Stevens's  consb^vetion  of  the  will  of  Mobert 
•  Siectns  {p.  28). 
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Robert  L.  Stevens  had  expended $113,579 

Edwin  A.  Stevens 89,185 

February,  1862.  Edwin  A.  Stevens  presented  a  memorial 
to  congress  praying  that  an  appropriation  might  be  made 
to  complete  the  vessel. 

See  exhibit  which  contains  the  report  of  Stringham,  In- 
man,  Uornin  and  Steimers,  to  Gideon  Welles,  secretary  of 
navy,  dated  December  24th,  1861  {p.  28,  L  29). 

12  U.  S.  Stat,  at  Large^  p.  380.  An  act  maUng  additional 
appropriations  for  the  naval  service  for  the  year  ending  June 
30th,  1862.     Approved  April  17th,  1862. 

April  17th,  1862.     This  act  appropriates  $783,294. 

Read  section  2.  The  money  expended  by  Edwin  A.  Ste- 
vens referred  to.  Contract  with  Edwin  A.  Stevens  contem- 
plated.    Secretary  of  ITavy  did  not  enter  into  the  contract 

July  17th,  1862.  Approval  of  joint  resolution  of  con- 
gress releasing  to  heirs  at  law  of  Robert  L.  Stevens  or  their 
legal  representatives,  Stevens  Battery.  12  Stat,  at  iMrge, 
p.  628.     {Case,  p.  29,/.  20.) 

Secretary  of  noxj  would  not  contract  with  Edwin  A. 
Stevens  under  act  of  April  17th,  1862.  Hence  this  joint 
resolution. 

At  this  time  Edwin  A.  Stevens  was  in  possession  of  tbe 
battery.  He  was  entitled  to  the  money  claim  of  $113,579  uf 
Robert  L.  Stevens  against  the  government ;  his  own  claim 
of  $89,185.  He  was  the  sole  residuary  devisee  of  Robert  L. 
Stevens.  Edwin  A.  Stevens's  claim  had  been  alluded  to  in 
the  act  of  congress  of  April  17th,  1862.  W.  W.  Shippen. 
{p.  134.) 

The  construction  of  the  joint  resolution — 

1.  On  the  17th  of  July,  1862,  Edwin  A.  Stevens  was  in 
possession  of  the  battery,  claiming  a  right  by  lien  thereon. 

2.  He  was  the  residuary  legatee  of  Robert  L.  Stevens,  the 
constructor,  and  as  such  residuary  legatee  he  asked  con- 
gress to  make  an  appropriation  to  enable  him  to  complete 
the  battery ;  and  congress  responded  by  making  such  ap- 
propriation on  the  17th  of  April,  1862,  but  a  discretion  was 
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allowed  tbe  secretary  of  the  navy,  and  the  ecoretarj-  refused 
to  allow  the  monoy  to  be  expended. 

3.  Edwin  A.  Stevens  accepted  the  release,  and  took  poa- 
BeBsioD  under  the  release  ;  and  remained  in  undisputed  pos- 
BL'Ssion,  and  as  avowed  owner  of  the  Ijattery,  to  the  time  of 
his  death;  and  after  making  repeated  eftbi-ta  to  dispose  of 
the  battery,  bequeathed  the  same  by  his  will. 

4.  The  language,  "all  the  right,  title  and  interest  of  the 
United  States  "  be  "  released,"  iudicateB  that  there  was  a 
title  in  some  one  else,  and  that  the  right  and  title  of  the 
United  States  was  to  be  rolintjuishcd  to  a  party  having  some 
title.  On  the  17th  of  July,  1862,  the  heirs  at  law  of  Robert 
L.  Stevens  had  no  title. 

5.  Tbe  clear  intention  of  oongross,  as  drawn  from  pre- 
vious legislation  and  the  netd  of  the  government,  pointed  to 
Edwin  A.  Stevens. 

6.  The  government,  by  this  release,  intended  to  extinguish 
the  claims  of  Robert  L.  Stevens  and  Edwin  A.  Stevens 
See  act  of  congress,  April  17th,  1862.  li  Stat,  at  Txirge 
p.  380. 

7.  The  joint  resolution  must  bo  construed  by  the  inteu' 
tion,  for  the  words  heirs  at  laic,  aB  aiiplied  to  the  battery 
were  not  used  in  their  kchnii-al  sense. 

Congress  has  given  a  legislative  construction  to  the  rcHO' 
lutioD  of  July  17th,  1862,  by  the  resolution  of  July  1st,  1870. 
16  Stat,  at  Large,  p.  383. 

Whereoi,  Edwin  A.  .SS'uveni,  who  wiis  in  liis  Ufe-lwic  the  oientr  qftho  ship 
known  «»  the  Stevens  Battery,  originiiUy  conimeiieed  under  eontract 
for  the  United  Stnlcs  government  anil  upon  the  bmMing  nf  xehiek  large 
tiimt  of  money  mere  spent  iig  his  hralher  and  hiiiuclf,  did,  by  lii.t  luKt  will  nnd 
testAinent,  (the  United  Stntes  liavin^  previously  relini[ui>ihu(l  all  eluims 
to  koid  xhiji.)  leuve  the  xame  to  lie  finislicd  by  hi:*  executors,  at  an 
expense  not  exceeding  the  Miiin  of  one  million  ciiAo\\t\v»,  ami  when  ji«ithed 
(«  be  ^ertd  to  the  stale  0/  Nea  .Tersei/,  as  a  present,  M  he  liy  her  received 
tad  disposed  of  bs  the  state  should  deem  proper ;  nnd  wliereos,  doubts 
liKTe  been  sugge^iied  as  to  the  riglit  or  the  attktc  to  accept  iiaid  bequest, 
witboDt  the  conient  of  congress,  under  the  prohibition  of  the  tenth 
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section  of  the  first  article  of  the  constitution  of  the  United  Sut«8; 
therefore, 

liesolved^  by  the  senate  and  house  of  representatives  of  the  Tnited 
States  of  America,  in  congress  assembled.  That  the  consent  of  congress 
is  hereby  given  that  the  state  of  New  Jersey  shall  receive  and  dispose 
of  said  ship  according  to  the  terms  and  conditions  of  said  bequest. 
Approved  July  1,  1870." 

The  legislature  of  New  Jersey  has  given  a  construction  to 
this  will  on  the  point  of  ownership. 

April  1st,  1869.  Joint  resolution  of  New  Jersey  legisla- 
ture— state  would  accept  vessel  when  the  same  should  be 
finished  and  oficred  to  the  state  [p.  32,  /.  27 ;  p.  44). 

Commissioners  appointed — Fitz-John  Porter,  Benjamin 
G.  Clarke,  William  \V.  Shippen. 

"  "Whereas,  by  the  last  will  and  testament  of  the  late 
Edwin  A.  Stevens,  deceased,  the  vessel  known  as  the  Ste- 
vens Battery,"  &c.,  {p.  44.) 

March  2l8t,  1871.  Joint  resolution  of  the  New  Jersey 
legislature  authorizing  sale  of  the  battery  [p,  35,  /.  20; 
p,  4G ;  I\  L,  1871,  />.  133). 

II.  The  heirs  at  law  of  Robert  L.  Stevens  are  estoppt'i 
from  asserting  any  title. 

Robert  L.  Stevens  died  in  1856. 

On  the  12th  of  April,  1872,  the  bill  was  amended  to  bring 
in  the  heirs  at  law  of  Robert  L.  Stevens  (/>.  92)  after  a  lapse 
of  sixteen  years.  They  acquiesced  in  the  taking  possession 
by  Edwin  A.  Stevens.  In  the  expenditure  of  §H9,l8o 
by  Edwin  A.  Stevens  (/>.  28).  In  the  resolution  by  congn*^ 
of  July  1st,  1870,  authorizing  the  state  to  take  the  battery 
in  which  Edwin  A.  Stevens  was  named  as  owner.  The  ^^^" 
of  Edwin  A.  Stevens.  The  efforts  of  Mr.  Stevens  to  sell  the 
battery.  The  expenditure  by  the  executors  of  $885,943.39 
{j),  54,  fop).  The  resolutions  of  the  state  of  New  Jersey. 
Erie  County  Savings  Bank  v.  Roop,  48  N.  Y.  298 ;  Gresil  ^' 
Wells,  10  Ad.  ^  El  90;   Tiltonw  Nelson,  27  Barb.  602. 

The  King  v.  The  Inhabitants  of  Butta^ton,  6  T  R  5ot). 
Lawrence,  J.     "  I  remember  a  case,  some  years  ago,  in 
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Ii  Lord  Man^licltl  would  uot  suffer  a  man  to  recover 
in  ejectment,  where  he  had  stood  hy  and  wen  the  de- 
mt  build  on  his  land."  This  case  cited  with  appi-o\'aI  ae 
toppel  in  equity,  in  Slorrs  v.  Barker,  6  Johns.  Ck.  168. 
.  Tliere  waw  suffidont  to  put  the  heirn  of  John  Stevens 
'l"iry. 

e  title  was  known  to  be  in  the  government  of  the 

n\  States.     Under  such  circumstances  the  resolutions 

ngrcsa  were  notice.     This  resolution  was  July  16th, 

On  the  12th  of  April,  1872,  the  hill  was  amended. 

knew  of  the  death  of  Robert  L.  Stevens  in  1856.  They 
■  of  his  death — of  \w  will. 

igust  7tli,  1868.  Edwin  A.  Stevens  died.  Tliey  knew 
>  death.  They  knew  of  his  will  which  was  admitted  to 
ite.     Smilk  Oil  Benl  ami  P>r&onal  Properli/,  fi'iO. 

to  constrnctive  notice,  whatever  is  sufficient  to  put  a 
>n  of  ordinary  prudence  on  inquiry,  is  eonstnictive 
e  of  everything  to  which  that  inquiry  might  have  led. 
a>a's  Ej.  Juris.  755-760;  ('oolc  im  Mni-I<iayc.i  {Sd  etl.), 
2  Hare  ,(■  WaUavc  Ia'kI.  Cos.  160,  Note  to  Le  Neee  v. 

.  If  the  resolution  of  July  17th,  1862,  should  be  cou- 
(1  litcndly  as  a  conveyance  to  the  heirs  at  law  of  Robert 
:evcns,  the  battery  wonid  be  subject  to  the  lien  for  the 
iy  expended  by  Robert  L.  Steven.s,  Edwin  A.  Stevens, 
the  executors  of  Edwin  A,  Stevens. 

tobert  L.  Stevens $113,579  00 

Wwin  A.  Stevens  {j>.  126,  1. 19) Hfl,185  37 

by  E.\ecutors  (/>.  200) 722,229  73 

>lc  amount  of  lien 8i924,0!)4  10 

10  $113,579,  whith  was  a  lien  in  favor  of  Robert  L. 
ens,  passed  under  his  will  to  Edwin  A.  Stevens. 
Spenee's  E/].  Juris.  803.  If  a  person  being  entitled  to 
istate  stands  by,  without  interference,  whilst  another 
Mntly  builds  or  makes  improvement  on  the  land,  think- 
l^hu  he  has  a  title  to  it,  the  person  making  such  improve- 
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ment  will  be  entitled  to  compensation.  Shine  v.  Goiighyl 
Ball  ^  Beatty^  444 ;  Lord  Cawdor  v.  Laois^  1  Y.  ^  C.  Exck 
432;  3  Hare  ^  Wallace  Lead.  Cas.^  Earl  of  Oxford's  Owe, 
p.  519. 

"And  it  is  applicable,  it  seems,  even  where  the  owner  of 
the  property  is  a  feme  covert  Thus,  in  the  case  of  Peterson 
V.  Hickman,  cited  in  the  principal  case,  where  the  husband 
made  a  lease  of  the  wife's  laud,  and  the  lessee,  being  igno- 
rant of  the  defeasible  title,  went  to  great  expense  in  build- 
ing upon  the  land,  the  wife  having,  upon  the  husband's 
death,  avoided  the  lease  at  law.  She  was  compelled,  in 
equitj',  to  yield  a  recompense  for  the  buildings  and  improve- 
ments upon  the  land."     Mickles  v.  Dillaye^  17  N.  Y.  86, 87. 

A  party  in  possession  under  a  warranty  deed,  made  valu- 
able improvements,  without  knowledge  that  he  was  simply 
a  mortgagee  in  possession,  and,  having  the  title  of  a  mort- 
gagee, is  entitled  to  compensation  for  such  improvements 
against  the  mortgagor.  Benedict  v.  Gillman^  4  Paige  58; 
Story's  Eij.  §  1237. 

V.  The  bequest  of  the  battery  to  the  state  was  condi- 
tional. 

"Out  of  the  residue  of  my  estnte  (excluding  Castle  Point  and  the 
homestead  lot  and  tlie  house  thereon),  remaining  after  the  payment  of 
my  dehts,  the  said  eight  hundred  thousand  dollars  in  legacies,  and  the 
appropriation  of  so  much  thereof  as  is  necessary  to  answer  the  fore- 
going cliaritable  bequests  and  devises,  /  empower  my  executors  to  <fpply  net 
exceeding  the  sum  of  one  million  dollars,  to  Jinish,  on  my  general  plans,  <« 
near  as  may  be,  in  the  discretion  of  my  said  executor,  the  battery  known 
as  the  Stevens  Battery  ;  and  for  the  accomplishment  of  the  said  object 
I  give  to  them  the  use  of  the  dock  and  yards  and  basin  heretofore 
appropriated  to  the  said  battery,  and  all  the  material  provided  for  the 
»aid  battery.  M'hen  the  said  battery  shall  be  finished,  I  direct  my  executors 
to  offer  the  same  to  the  state  of  New  Jersey,  to  be  disposed  of  as  the  state 
shall  deem  i)roper :  and  if  not  accepted  by  the  said  state,  I  direct  my 
executors  to  sell  the  same,  and  the  jiroceeds  thereof  shall  fall  into  the 
residue  of  my  estate.''     Will,  p,  1». 

1.  This  is  a  legacy  of  a  specitic  chattel.     It  is  not  money. 

2.  If  there  was  no  residuary  estate  out  of  which  the  fond 
could  be  raised  to  finish  the  vessel,  it  would  not  have  paBsed 
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ider  tile  will.  He  did  not  intend  to  ^ve  an  unfinished  ves- 
1  to  the  state. 

3.  When  the  battery  was  Jimshed,  it  was  to  be  offered  to 
It  state.  An  unjinished  veBsel  would  have  been  of  no  use 
I  the  Btate.  The  state  could  not  finish  the  vessel.  The 
ate  could  not  appropriate  money  for  that  purpose. 

4.  The  intention  of  the  testator  can  only  be  ascertained 
y  looking  at  the  situation  from  his  stand-point. 

On  the  14th  of  April,  1841,  congress  authorized  the  con- 
^niction  of  a  war  steatnei-  for  harbor  defence.  Edwin  A. 
tevena  saw  his  brotlicr,  Kobort  L,  Stevens,  from  tliat  time 
>the  time  of  his  death,  devote  his  energies  and  liis  money 
>  tlii«  work.  Robert  L,  Stevens,  in  this  cinintry  and 
I  Europe,  was  i-og!U-ded  as  far  beyond  liis  time  in  his 
nowledge  on  this  subject.  He  had  tested  the  power  of 
on  plate  to  resist  shot.  Robert  L.  Stevens  died  in  1856, 
1(1  Edwin  A,  Stevens  endeavored  to  carry  out  his  brother 
■obert's  views.  Edwin  A.  Stevens  askcfl  congress  to  com- 
letethe  vessel.  In  1861,  there  was  a  report  of  a  board  of 
(aminers  against  completing  the  vessel.  It  resulted,  in 
ily,  1862,  in  a  relinquishment  of  the  vesSel  by  cimgress, 
dwin  A.  Stevens  made  a  codicil  to  his  will  in  1867.  He 
len  went  to  Europe,  and  wanted  to  sell  the  battery  to  a 
feign  govcrimiont.  His  aim  was,  that  tlic  genius  of  his 
"Other  should  be  illustrated  by  the  vesseh 

I'nder  such  circ-um stances,  his  intention  was  to  give  a 
I'ipkted  vessel  to  the  state  of  New  .lerscy,  to  be  disposed 
by  the  state.  The  state  could  dispose  of  tin-  computed 
iSBel  to  the  government  of  the  Unitetl  States.  The  gov- 
liment  of  the  United  States  Imd  i-efused  to  complete  the 
SBsel. 

The  vessel  could  remain  in  the  harbor  where  she  was 
Qtlt,  as  a  memorial  of  Robert  L,  Stevens.  1  SjMtice'v  Eq. 
"rig.  567. 

It  being,  then,  the  object  to  ascertain  the  meaning  of  the 
'WdB  as  used,  the  judge  or  a  jury  can  hardly  be  in  a  eon- 
inon  to  do  this,  and  to  apply  tlie  words  used  to  the  proper 
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subject  and  the  proper  object,  and  in  the  proper  way,  unless 
they  can  be  placed,  as  it  were,  in  the  position  of  the  parties 
who  used  the  words.  Accordingly,  it  is  the  settled  rule,  as 
regards  a  will,  where  the  meaning  of  the  terms  is  not  pod- 
tively  fixed,  that  e\adence  may  be  given  as  to  all  the  8U^ 
rounding  circumstances  which  influenced  the  mind  of  the 
person  who  executed  the  instrument;  just  as,  to  understand 
the  meaning  of  any  writer,  we  must  first  be  apprised  of  the 
persons  and  circumstances  that  are  the  objects  of  his  allu- 
sions and  statements.  Indeed,  it  is  laid  down  as  the  duty  of 
the  court  to  make  all  proper  inquiries  for  this  purpose. 

Thus  the  state  of  the  testator's  funded  property  may  be 
resorted  to  in  order  to  show  whether  a  bequest  of  stock  is 
pecuniary  or  specific.  Attorney' General  v.  Grote^  2  Biiss  f 
M.  699.  "^ 

In  order  to  discover  the  intention  of  the  testator,  the 
court  may  put  themselves  in  the  place  of  the  party,  and  see 
how  the  terms  of  the  instrument  affect  the  property  or 
subject  matter.  With  this  view  evidence  is  admissible  of 
all  the  circumstances  surrounding  the  author  of  the  instro- 
ment.  Leigh  v.  S(irage,  1  McCart.  133,  Green,  C, ;  Von 
W'mkle  V.  Von  Houten,  2  Gr,  Ch,  186 ;  White  v.  Executory  of 
Olden,  3  Gr,  Ch,  362;  Anderson  v.  Ai/res,  1  Hal.  CL  358; 
Snt/dcr  V.  Warbassc,  3  Stoc/c.  466. 

The  vessel  could  not  be  completed  for  $1,000,000,  {p,  W, 
I.  10,)  Samuel  B.  Dod.  William  W.  Shippen  {pp.  138, 139). 
Tieport  of  McClellan  and  Newton  {p.  34,  I.  35). 

5.  The  state  lias  not  accepted  an  unfinished  vessel.  The 
state  has  not  declared  she  would  accept  an  unfinished  vessel. 

(P.  32.)  Proffers  to  state  as  soon  as  it  shall  be  finishd 
March  15,  1869  (p.  43). 

April  1st,  1869.  Joint  resolution  of  the  state  of  New  Jer- 
sey (77.  32,/.  27;  7>.  44). 

State  will  accept  when  finished  and  offered. 

July  1st,  1870.  Joint  resolution  of  congress,  consent  that 
the  state  of  New  Jersey  shall  receive  and  dispose  of  the  said 
ship  according  to  the  terms  and  conditions  of  said  bequest' 
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6.  The  fintehing  tlie  voasol  wae  a  comlition  precedent  to  the 
istingr  of  the  Icgiicy. 

VI.  The  executors  have  done  their  duty  ae  to  the  battery. 

August  7th,  1868,  EdwUi  A.  Stevens  died. 

As  to  battery.  Samuel  Xi.  DodV  understandhijr  of  the 
aiis  of  Mr.  Stevens  for  the  coHstructioii  of  the  battery 
'.  112). 

Tlie  executors  advised  with  Joseph  P.  Bradley,  counselor, 
.is advice:  "That  we  wore  obliged  to  go  on  and  cfmiplete 
le  battery,  whether  the  state  would  accept  it  or  not," 
^\  W.  SbipiM-n.     {p.  116, 1.  18 ;  p.  135,  t.  11.) 

Kxeciitom  called  in  flen.  George  B,  McCh-lhiii  and  Isaac 

ewton  (;>.  113, !.  18,  31 ;  p.  114,  /.  1). 

Gen.  MeCJellan,  because  he  had  become  familiar  with 
Ir.  Stevens's  views.     [Sec  p.  168.) 

Li'tter  by  Gen.  McOIellan  to  Prussian,  RusHian  and  Aus- 
nan  governments. 

(P.  173,  Ex.  C  10.)  Statement  made  by  Gen.  G.  B. 
IfClellan  and  Isaac  Newton  to  W.  W.  Shippen  and  S.  B. 
toll,  at  meeting  in  February,  1869.  Kstimute  of  cost  of 
omi-letion,  iSl,OllO,000  (p.  Un,  i  7).  Kvidence  in  rchition 
3  this  exhibit  (Dod's  testimony,  p,  183;  p.  117,  I.  20, /o  <m/ 
fpag,). 

(P.  Ill,  /.  30.)  June,  1860.  Executors  and  two  eouiiuia- 
loncrs  appointed  l)y  governor,  and  governor  present  at 
oeeting  (/y).  11,  I8r>). 

[P.  Hit,  I.  1.)  Governor  and  commissioners  advised 
fcClcUan's  plan. 

(P.  119,  /.  13.)  September  11th,  1871.  Amount  exi-eiidid 
1  battery,  by  executors,  8874,329.27. 

(Ex.  C\1,'p.  188.)  George  B.  MeClellan  to  W.  W.  Ship- 
>ii — $1,000,000  would  not  complete  the  vessel.  December 
h,  1870. 

{P.  120, 1  1,  ^.)  Would  cost  «325,000  more  than  a  mil- 
m  to  complete  the  vessel. 

(P.  189, 1  20.)  W.  W.  Shippen— Would  coat  flOO,000  or 
•00,000  to  complete  the  vessel. 
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VIL  The  charitable  devises  and  bequests  were  lawful  and 
the  manner  in  which  they  have  been  carried  into  effect  hw 
been  just  and  legal,  and  there  is  no  necessity,  on  the  part  of 
a  court  of  equity,  to  change  the  manner  of  adrainistering 
these  trusts.  Will,  {pp.  6,  7,  8,  9.)  Supplemental  bill, 
{pp.  24,  25,  26.)  Answer  of  W.  W.  Shippen  and  S.  B.  Dod, 
{pp.  52,  53.)     S.  B.  Dod's  testimony,  {p.  107.) 

The  statute  of  43  Elizabeth,  called  the  Statute  of  Charito- 
ble  Uses,  has  not  been  enacted  in  the  state  of  New  Jersey. 
We  have  no  Mortmain  statute.  The  only  questions  involved 
are,  whether  the  devises  and  bequests  are  for  proper  objects, 
such  as  would  be  approved  among  an  enlightened  and 
Christian  people,  and  are  the  trusts  sufficiently  definite  to 
be  carried  into  cifect.  2  Kent,  285 ;  McBride  v.  Ebntx^  2 
Hal.  Ch.  108,  Brief  of  Hennj  W.  Green;  Norrisx.  Thmm, 
4  C.  E.  Gr.  U2\Vidal\\  Girard,  2  How.  {S.  C.)  195, 
Opinion  of  Mr.  Justice  Storji ;  Executors  of  Voorhes  v.  JErfrt- 
tors  of  Voorhes,  2  Hal  Ch.  511,  Brief  of  William  L.  Daph 
and  decree  of  court. 

In  the  I'lisi'  of  Mr.  Stevens's  will,  the  executors  arc  the 
trustee»=!,  and  there  can  be  no  difficulty  on  that  point.  The 
trustees  can  direct  to  whom  the  tuition  shall  be  entirolvfree, 
and  who  shall  pay.  This  cannot  avoid  the  charity.  A  parent 
that  is  able,  gives  entire  support  to  his  child,  and  also  pays 
for  his  education.  To  affi)rd  the  means  to  facilitate  educa- 
tion, without  giving  entire  support  and  education  to  the 
beneficiary,  would  probably  be  the  most  beneficial  exercise 
of  charity. 

The  opinion  of  the  court  in  Attorney-General  v.  Moort^ 
Executors,  4  C.  E.  Gr.  50t),  is  sufficient  to  settle  this  case. 
Tf  the  objects  of  the  charity  are  lawful,  and  the  trust  is  sufr 
ciontlv  definite  to  be  carried  into  effi^ct,  and  trustees  have 
been  appointed,  a  court  of  equity  does  not  interfere  except 
to  correct  the  abuse  of  the  trust.  There  has  been  no  abuse 
of  the  trusts.  The  trusts  of  Mr.  Stevens's  will  are  valid,  in- 
dependent of  the  statutes  of  Elizabeth,  by  the  common  1*^* 
Girard  Will,  2  How.  {S.  C.)  194. 
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In  the  case  of  tlie  institution  founded  br  Ginird,  it  was 
)t  a  free  scBool.  It  was  coulined  to  a  particular  class, 
boy  were  poor  white  male  urpbans,  between  the  ages  of  six 
111  ten  years.      Vitlitt  v.  Qirard's  Execiitora,  2  HoiP.  131. 

Opinion  of  Justice  Story  in  that  case  {p.  201):  "  And  in 
.nmrica,  it  has  been  thought,  in  thu  absence  of  any  express 
■gal  prohibitions,  that  the  donor  might  select  the  studies, 
s  well  as  the  claBises  of  j>cr8ons  who  were  to  receive  his 
■ounty,'"  ie. 

Mr.  Stevens's  will  provides  for  a  building  '^suitable  for  the 
SOS  of  an  institution  of  learning"  (p.  8,  l.  13).  The  institu- 
ion  was  designed  "  for  the  benefit,  tuition  and  advancement 
n  learning  of  the  youth  residing  from  time  to  time  hereafter 
rithin  the  state  of  Xvw  .Jersey."  The  plan  of  tlic  institu- 
ion  was  not  to  establish  a  free  school. 

Thi'  statute  of  43  Elizabeth  expressly  provides  for  "  schools 
tfleiiming."  2  Coke'.t  Inst.  707,  "  That  the  eommiosioners 
iiiipowered  by  the  lord  chancellor  shall  inquire,"  &c.,  "as 
0  thf  lands,"  &e.,  "  given  by  well-disposed  people  for  relief 
•faged,  impotent  and  poor  people;  for  maintenance  of  sick 
ind  maimed  soIdicrM  and  mariners,  schooh  of  Icariiiii)/,  free 
thools,"  Ac.     2  Soper  on  I^g.  1115,  1116. 

A  reference  is  iiuule  to  the  act  entitled  "  An  act  to  incor- 
»rate  the  Stevens  Institute  of  Technology,"  approved  Feb- 
«Qary  loth,  1870.  {1\  L.,  p.  lti(> ;  -"upplemeufal  bi/l,  p.  24, 
.30.) 

The  legislature  of  Pennsylvania,  in  tlie  case  of  the  tiirard 
"11,  passed  enabling  acts  giving  power  to  the  city  of  I'hila- 
lelphiato  execute  the  trusts.  2  i/bic.  (S.  (.'.jl-tS;  llmHeyw 
Bopkiiis,  14  Pk-k.  241),  2r,:i. 

It  is  a  rule  in  equity  that  u  gift  of  real  or  personal  estate, 
itlier  inter  ricon  or  by  will,  to  promote  education,  is  a 
Awity.     2  BedfiM  on  'hv/^.s,  pp.  803,  804,  §  IIO. 

(^eahall  v.  Pelton,  7  Juhns.  Ck.  292.  A  gift  to  the  town 
•f  New  Rochelle  for  the  express  purpose  of  building  or  ereet- 
igs  town-house  for  transacting  town  business — held,  to  be 
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a  good  trust.     Yet  the  town  might  be  compelled  to  purchaw 
the  land,  and  would  be  obliged  to  maintain  the  building. 

Pickering  v.  Shotirelly  10  Pcnn.  St.  R.  23.  A  bequest  to  be 
applied  under  the  direction  of  the  Society  of  Friends,  for 
the  distribution  of  good  books  among  poor  people — held, 
valid. 

Attonw/' General  v.  Lord  Londsdalej  1  Sini.  108  (2  Enj, 
Chan.  Hep.  109).  By  the  vice-chancellor.  "  The  institu- 
tion of  a  school  for  the  sons  of  gentlemen  is  not,  in  popultf 
language,  a  charity ;  but  in  view  of  the  statute  of  Elizabeth, 
all  schools  for  learning  are  so  to  be  considered;  and  on  that 
ground  no  objection  can  be  made  to  the  trusts  of  the  deed 
of  1697." 

The  case  o(  Attorney- General  v.  Clapham^  2  Verm.  387,  wai 
put  on  this  ground  by  the  lord  keeper:  "This  not  being  a 
free  school  is  not  a  charity  within  the  provisions  of  the 
statute  of  Queen  Elizabeth,  and  consequently  the  inhabit- 
ants have  not  the  right  to  sue  in  the  name  of  the  attorney- 
general." 

This  case  does  not  apply,  because  the  "  institution  of  learn- 
ing" in  the  Stevens  will  does  not  fall  within  the  class  of  free 
schools.  It  only  holds  that  the  name  of  the  attorney-gen- 
eral could  not  be  used.  The  note  to  the  case  shows  that  the 
lord  keeper  recommended  it  to  the  parties  to  submit  the 
matter  to  the  attorney-general.  The  case  of  the  Stevens 
will  is  not  brought  before  the  court  at  the  instance  of  the 
attorney-general. 

The  trust  was  definite,  and  could  be  carried  into  effect 
It  has  been  carried  into  effect.  There  is  nothing  in  the 
devise  and  bequest  contrary  to  the  law  or  policy  of  the  state 
of  New  Jersey. 

Though  the  statute  of  Elizabeth  is  not  in  force  in  Xew 
Jersey,  the  trust  is  within  the  language  and  purpose  of  that 
statute.  This  court  will  not  declare  that  the  trustees  have 
departed  from  the  line  of  their  duty. 

VIII.  As  to  the  four  plots.  They  went  to  John,  Edwn, 
Robert  and  Albert  Bayard,  the  four  sons  born  when  the  will 
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»  made,  and  Richard,  who  was  born  aftei^'ards,  must  be 
luded. 

My  executors  shall  divide  Castle  Point,  and  the  homestead  lot  and 
iea  thereon,  into  /our  convenient  ploU;  the;  aliall  not  niake  tlie  said 
.»  of  equal  value,  and  my  wife  shall  determine  which  one  of  my 

shall  have  the  plot  on  which  my  man»ion-hou»e  stands ;  the  other 
(  plota  my  executors  nhall  set  off,  ono  to  each  of  my  threo  uniiB 
Br  Ihan  the  one  to  whom  the  mansion-house  plot  is  assigned  hy  my 
!:  the  tstateofeach  son  in  said  plot  .-•hall  be  a  fecximple.''  (p.  6.) 
The  rest  and  residue  of  my  e»tnte,  both  real  and  personal,  whalno- 
r  and  nrhcrewicver  the  same  may  be.  subject  to  the  devises  and 
upsts  in  this  codicil,  and  of  course  excepting  out  of  Castle  Point 
I  thi-  homestead  lot  and  the  houses  thereon,  1  give,  devise  and 
ueath  (instead  of  the  devise  and  bequest  of  the  residue  of  my  origi- 

will)  unto  my  said  wife  and  children  born  and  lo  be  bom,"  &c. 
iUuary  clause,  (p.  10, 1.  3G.)    Supplemental  bill,  (p.  23,  I.  30.) 

Richard  Stevens  bom  after  codicil.  The  birth  of  Riclmrd, 
ar  the  execution  of  the  codicil,  does  not  revoke  the  will. 
V.>.  IMff.  10.31,  §  20.  "Every  last  will  and  testament 
de  when  the  terftator  had  no  >ssm:  living,"  Ac  This  not 
)licahlo.  The  testator  bad  issue  living,  and  after-born 
JO  was  provided  for. 

yu.  Dig,  1031,  §  21.  An  aftor-born  ciuld  comeB  in  "if 
tlior  provided  for  by  ecttk'inent,  nor  diBiiihcritcd  by  said 
tator,"  Ac. 

riie  revocation  by  birth  of  an  aftcr-horn  child,  is  based 
tlie  prini'iplf  of  revocation  by  presuniption.  It  is  an 
plidttion  or  presumption  of  law.  If  the  testator  makos 
ivision  for  cliildren  born  after  tlie  execution  of  the  will, 
;  presumption  fails. 

rhe  woril  Mtlemmt  in  the  statute  is  answered  by  the  word 
I 

rhe  residuary  clau«c  gives  to  the  children  born  and  to  bo 
fti,  to  tlie  sons  two  eliares  each  {p.  10,  bottom;  p.  11,  top). 
Bow  wills  are  revoked.  Nir.  Dig.  1028,  g  2.  This  copy 
29  Car.  II.  3  Bai-on's  Abridg.,  Witts,  J. 
I  Jarman  oii  Wills  106,  cf>.  7.  "  Nor  did  the  birth  of  a  child 
ne  revoke  a  will  made  after  marriage,  since  a  married 
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testator  must  be  supposed  to  contemplate  such  event;  and 
the  circumstance  that  the  testator  left  his  wife  enceinte^ 
without  knowing  it,  was  held  not  to  impart  to  the  postho- 
mous  birth  any  revoking  effect."  Citing  Dae  v.  BarfGrd,i 
M.  4-8.  10;  2  Greail  Evid.  §  684. 

1  Jarman  109,  ch,  7.  "  Marriage  and  the  birth  of  issue  do 
not,  in  regard  to  such  wills,  absolutely,  but  merely  pre- 
sumptively, produce  revocation,  and  the  presumption  may 
be  repelled  by  circumstances  demonstrative  of  a  contraij 
intention  on  the  part  of  the  testator.  The  best  possible  evi- 
dence of  this  is  a  provision,  in  the  will  itself,  for  the  future 
wife  and  children,  which,  whatever  its  amount,  unequivo- 
cally shows  that  the  testator  contemplated  the  possibility  of  | 
his  standing  in  the  marital  and  parental  relations." 

In  the  ecclesiastical  courts  it  was  held,  that  "  the  will 
remained  unrevoked  where  the  wife  and  children  were  pro- 
vided for  by  settlement" 

The  British  act  of  3d  July,  1837,  7  Will,  and  1  Vic,  Ck  26. 
Appendix  to  2  Jarman  on  Wills,  p.  752,  760,  t  19  of  Stakt 
"  That  no  will  shall  be  revoked  by  any  presumption  of » 
intention  on  the  ground  of  an  alteration  in  circumstancefi." 

Tomliruson  v.  Tomlinson,  1  Ashm.  224.  The  birth  of  a  child 
after  the  making  of  a  will,  not  provided  for  in  such  will, 
was  of  itself  a  revocation  of  such  will,  under  the  act 
of  1794. 

PI.  21  of  the  Statute  of  Wills,  Nix.  Dig.  103 J,  was  passi^ 
28tli  Deroniher,  1824.  Harrison's  Compilation,  p.  90.  A 
supplement  to  an  act  concerning  wills,  passed  November 
16th,  1795. 

This  act  is  to  be  construed  with  reference  to  all  its  pro- 
visions. 

See.  1.  Whore  a  will  is  made  when  "no  issue  living. 
wherein  any  issue  he  might  have  is  not  provided  for  or 
mentioned." 

See.  2  relates  to  after-born  children  after  will  made,  9,ni 
not  provided  for  by  any  settlement 
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1(1  been  previously  decided  by  the  English  courts, 
ettloment  would  obviate  the  presumption  of  revoca 
reason  of  children  born  after  the  making  of  a  will, 
;  such  children  were  provided  for  bj  Bcttloment. 
■  Abrulf/.,  WHls,  §  7,  (?,  "  £t'i-oratio)i  by  Change  of  Or- 
•rs;"  Kmebd  v.  .^praflun,  2  Eii.H  530. 
testator  made  a  wUI,  and  provided  for  children  of  B, 
horn  he  cohabited,  and  after^vanls  married  B.  Such 
;e  and  birth  of  children  after  the  will,  not  a  rcvoca- 
■(•ause  of  the  provision  by  the  will.  7  Ij<1.  Ellcnborough, 

,  ,K  r,39,  ,(■(•. 

'IfiM  CI:  7,  ■'  Jieroi-alion  of  Wills,"  p.  295,  mie.    "  It 

0  us  that  ill  tliis  class  of  cases  the  instrument  whereby 
sue  is  provided  for  after  the  death  of  the  testator, 
stly  he  regarded  as  of  a  testamentary  character,  and 
y  forming  a  part  of  the  ti'stamontary  act,"  &e. 

rase  of  Ktnifbd  v.  Scrafton,  2  East  541,  puts  the 
tlnis :  "  But  on  whatever  grounds  tliis  rule  of  revo- 
iiay  bo  supposed  tn  stand,  it  is  on  all  hands  allowed 
J-  only  in  cases  where  the  wife  and  children,  tlie  new 
of  duty,  are  wholly  unprovided  for,  and  where  there 
itire  disposition  of  the  whole  estate  to  their  exclusion 
■judice." 

whole  object  of  the  act  of  December  28th,  1824,  was 
■ide  for  after-born  cliildren  not  previously  provided 
ler  by  settlement  or  by  will.  Tlie  attention  of  the 
lan  of  the  act  had  been  called  to  the  cases  in  which  a 
I.S  settlement  pro\-iding  for  children  to  be  born 
ned  any  presumption  of  revocation  by  the  birth  of 
Q  after  the  execution  of  the  will,  which  after-born 

1  were  not  provided  for  by  the  will. 

c  SUtK  N.  Y.,p.  145,  §  44.  "Mlicncver  a  testator 
ive  a  child  bom  after  the  making  of  his  will,  cither 
ife-tirae  or  after  his  death,  and  shall  die  leaving  such 
3  after-born  unprovided  for  by  any  settlement,  and 
provided  for  nor  in  any  way  mentioned  in  his  will, 
Dch  child  shall  succeed  to  the  same  portion  of  the 


604  CASES  IN  CHANCERY.  [28  U 

Stevens  v.  Shippen. 


father's  real  and  personal  estate  as  would  have  descended  or 
been  distributed  to  such  child  if  the  father  had  died  intes- 
tate, and  shall  be  entitled  to  recover  the  same  portion  from 
the  devisees  and  legatees  in  proportion  to  and  out  of  the 
parts  devised  and  bequeathed  to  them  by  such  will. 

On  this  point  I  have  no  instructions  from  any  of  the 
parties,  and  have  gone  into  the  matter  because  it  is  a  ques- 
tion involved. 

3Ir.  Walter  L.  Clarkson^  of  Xew  York,  for  the  heirs  of 
Robert  L.  Stevens,  deceased. 

The  foundation  of  the  claim  of  the  heirs  at  law  of  Robert 
L.  Stevens  is  the  following  resolution  of  congress : 

"A  resolution  releasing  to  the  heirs  at  law  of   RoWrt  L.  Stevens. 

deceased,  all  the  right,  title  and  interest  of  the  United  States  in  and 

to  Stevens  Battery. 

"  Resolved^  by  the  senate  and  house  of  representatives  of  the  United 
States  of  America,  in  congress  assembled,  That  all  the  right,  title  and 
interest  of  tho  United  States  in  and  to  Stevens  Batterv  l>e  and  ibe 
same  are  hereby  released  and  conveyed  to  the  heirs  at  law  of  the  said 
Robert  L.  Stevens,  or  their  legal  representatives.  Approval  July 
ITth,  18r)2."     ((Wr,  ;?.  29.) 

I.  AVhat  wore  the  rights  of  the  United  States  ? 

II.  What  are  the  rights  of  the  heirs  at  law  under  the 
said  resolution  of  congress  ? 

I.  The  riglitrt  of  the  TJnited  States  arose  as  follows:  By 
an  act  of  the  congress  of  the  United  States,  approved  April 
14th,  1842,  entitled  **An  act  authorizing  the  construction  of 
a  war  steamer  for  harbor  defence/'  it  was  enacted : 

**That  the  seoretarv  of  the  navv  be  and  ho  is  herebv  authorized  to 
enter  into  contract  with  Robert  L.Stevens  for  the  construction  of » 
war  ateamerj  shot  an<l  shell  proof,  to  be  built  principally  of  iron,  upon 
the  plan  of  said  Stevens  ;  provided  that  the  whole  cost,  including  the 
full  armament,  en«:ines,  boilers  and  eijuipments,  in  all  resi)ects  com- 
plete for  service,  shall  not  exceed  the  average  cost  of  the  steamers 
Missouri  and  Mississippi,"  (Cast,  p.  54,)  viz.,  $580,717.84  (Case ,  p.  79). 

A  contract  was  accordingly  entered  into,  bearing  date  the 
10th  of  February,  1843,  between  Abel  P.  Upshur,  secretaiy 
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f  the  navy,  of  the  one  part,  and  said  Robert  L.  Steveiia  of 
be  other  part.  And,  as  this  contract  was  found  to  be  "  too 
30se  and  indefinite,"  a  second  contract  was  made,  dated  the 
4th  day  of  November,  1844,  between  Jolin  Y.  Maeon,  seo- 
etan'  of  the  navy,  of  the  one  part,  and  Robert  L.  Stevens 
f  the  other  part.  And  a  third  contract  was  made  between 
he  latter  parties,  the  9th  day  of  September,  1848,  merely  to 
steml  the  time  for  completing  the  vessel  four  years. 
In  the  contract  dated  the  14th  day  of  November,  1844, 
bere  is  tliis  agreement : 

"And  it  is  hereby  further  Htijiulated  and  agred.  thnt  the  snid  Robert 
'■  Sterens,  in  lieu  of  other  i<ecurity  for  tlie  failliful  iierformance  of 
^i*  contrni^i  on  liis  part,  !>hull  muke  to  the  United  States  a  good  and 
efficient  mortgage,  which  cannot  in  any  way  bo  affected  by  previous 
lorlgnges  or  by  previous  judgiuentx  a^intit  the  eaid  Stevens,  on  all 
le  land,  <lnck»,  wharves,  ships,  and  all  iheir  apimrtenancex,  belonging 
'  and  embraced  within  the  establinhment  at  lloboken,  Xew  Jersey,  at 
hich  the  said  war  steamer  ia  to  be  con»tructpd,  with  ample  power  to 
'ler  upon  and  mcII  the  !<anic,  in  cnse  of  failure  on  tlio  part  of  the 
id  Stevens  to  fulfill  hi^  part  of  this  contract  and  that  of  which  this 
explanatory,  or  so  much  tiicreof  as  shall  be  necessary  to  oaniplet» 
ly  deficiencies  on  the  part  of  the  said  Stevens.''     (tW^,  p.  78.) 

Said  mortgage  ]«  recorded  in  the  office  of  clerk,  at  Hud- 
'U  City,  LIher  5,  p.  232. 
The  contract  also  t-ontaius  the  following  stipulation: 

"The  said  Robert  L.  Stevenii  and  John  Y.  Knson,  an  sepretnry  of  the 
>Ty  department  of  the  United  States,  do  further  stipulate  and  a<,'rec 
M  the  (secretary  of  Che  navy  shall  up[ioint,  and  tlie  snid  Stevens  slmll 
liuit  within  his  establishment  for  building  said  war  steamer,  some 
!non  or  pienons  whose  duty  it  shall  he  to  attend  at  the  works  of  the 
id  .Sttfrens,  or  where  the  said  war  steamer,  engine*  and  machinery 
v  to  be  built,  and  to  receive  and  receipt  for,  on  account  of  the  navy 
^rtment  of  the  United  States,  all  materials  of  every  description 
bich  shall  be  delivered  therein  for  constructing  the  said  war  steanierr 
^  enginee,  boilers,  and  all  their  dependencies ;  which  materials, 
ben  M>  received  and  receipted  for,  shall  be  distinctly  marked  with 
W  letter*  '  U.  S.,'  and  shall  become  the  property  of  and  belong  to  thft 
iut«d  Statet."    (Oue,  p.  77.) 
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It  cannot  be  denied,  then,  that  the  United  States,  by  the 
express  agreement,  owned  all  the  materials  thus  delivered 
for  the  construction  of  this  war  steamer,  and  had  a  mort- 
gage, with  power  of  sale,  "  on  all  the  land,  docks,  wharves, 
ships,  and  all  their  appurtenances,  belonging  to  and 
embraced  within  the  establishment  at  Hoboken."  Scudder  i 
V.  Calais  Steamboat  Co.,  1  Cliff.  370. 

These  rights  continued  in  the  United  States  until  "re- 
leased and  conveyed"  by  said  resolution  of  July  17th,  1862, 
to  "  the  heirs  at  law  of  said  Robert  L.  Stevens  or  their  legal 
representatives." 

n.  What  are  the  rights  of  the  "heirs  at  law  or  their  legal 
representatives,"  under  this  resolution  or  private  act  of  con- 
gress ? 

1.  Does  the  term  "  heirs  at  law  or  their  legal  representa- 
tives" mean  a  particular  legatee,  and  is  it  indefinite  as  des- 
ignating grantees? 

2.  Can  any  money  spent  subsequently  upon  the  battery 
affect  this  mortgage  given  to  the  United  Suites,  and  assigned 
to  the  heirs  by  this  resolution — and  does  it  cover  improve- 
ments ? 

3.  Can  the  doctrine  of  merger  apply? 

4.  What  is  the  effect  of  the  law  of  July  1st,  1870  ? 

5.  Have  any  of  the  heirs  at  law  been  guilty  of  laehed? 

6.  Is  this  a  gift  to  the  heirs  as  joint-tenants,  and  to  a 
class  as  such  ? 

7.  The  gift  is  to  the  state  of  New  Jersey  when  finished, 
[Case,]).  9). 

8.  Is  the  legacy  to  the  state  of  New  Jersey  a.  specific 
legacy  ? 

9.  The  money  paid  by  the  United  States  must  be  returned. 

10.  The  executors  of  Edwin  A.  Stevens,  having  converted 
to  their  own  use  the  property  of  the  other  heirs,  must  also 
account  for  the  value  of  said  property  from  the  time  of  such 
conversion. 

1.  There  is  nothing  on  the  face  of  the  resolution  of  Mj 
17th,  1862,  to  excite  doubt;   there  can,  therefore,  be  no 
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tent  ambiguity.  And  there  are  not  two  sots  of  "heirs  at 
y  or  tlieir  legal  representatives"  that  claim  this  gift; 
Dre  is,  therefore,  no  latent  ambiguity.  Grant  v.  Naylor,  4 
-anck  235. 

But,  it  ia  claimed,  because  Robert  L.  Stevens  left  his  inter- 
t  in  the  battery  to  Edwin  A.  Stevens,  the  United  States 
UBt  have  made  a  mistake  when  they  left,  him  only  an 
[ual  share  with  the  others;  and  even  admitting,  for  the 
ike  of  the  argument,  that  there  was  a  mistake,  it  ia  a 
listake  of  congress,  and  no  court  can  rectify  it.  Id.; 
Vealherhcml's  Lessees  v.  B<irkerriUe,  11  How.  329. 
And,  eays  Chief  Justice  ^farshall,  in  Butherford  v.  Greene, 
Wherit.  196:  "  Xo  general  terms  intended  for  property,  to 
Iiich  they  may  bo  fairly  applicable  and  not  partieularly 
>]ilied  by  the  legislature ;  no  silent,  implied  and  construe- 
•e  repeals  ought  ever  to  be  so  nndorstood  as  to  divest  a 
sted  nght." 

This  law,  being  an  appropriation  of  m<iney.  was  rend 
fee  times,  both  in  the  senate  and  house  of  representatives, 
id  printed  four  or  five  times  in  the  Congressional  Globi: 
'ould  not,  therefore,  any  miatakc  have  been  discovered,  if 
bad  existed. 

In  IJiii.  V.  Jieid,  10  Pet.  527,  Judge  McLean  says:  "  But 
is  not  for  the  court  to  say,  where  the  language  of  the 
iitute  is  clear,  that  it  shall  be  so  construed  as  to  embrace 
scB,  because  no  good  reason  can  be  assigned  why  they 
ere  not  e.\cluded  from  its  provisions.  AVc  are  unable  to 
y  why  the  benefit  of  this  statute  was  given  to  those  who 
ild  under  deeds  proved  by  the  subscribing  witnesses,  and 
ithheld  from  those  whose  deeds  w^erc  proved  by  the  ac- 
Dowledgment  of  the  grantor.  In  most  cases,  if  not  in  all, 
roof  by  acknowledgment  would  be  deemed  more  satistac- 
ny  thau  by  witnesses;  but  the  legislature  having  made  a 
iitlDCtion  between  the  cases,  whether  it  was  intentional  or 
M,  reasonable  or  unreasonable,  the  court  are  bound  by  the 
mAj  ezpreused  language  of  the  aet."  To  the  same  efiect, 
tmlm  T.  Wiefcwire,  54  N.  V.  226. 
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To  claim  that  this  resolution  means  only  one  poreon,  the 
term  "  heirs  at  law"  must  be  altered  to  *'  heir  at  law,"  and 
'"their  legal  representatives"  to  "his  legal  representative;' 
And,  says  Blackstone:  "An  act  of  parliament  cannot  be 
altered,  amended,  dispensed  with,  suspended  or  repealed 
but  in  the  same  forms,  and  by  the  same  authority  of  parlia- 
ment ;  for  it  is  a  maxim  in  law,  that  it  requires  the  same 
strength  to  dissolve  as  to  create  an  obligation."  Book  l,p. 
185.    And  the  same  reasoning  applies  to  an  act  of  congress. 

Such  a  claim  takes  property  away  from  twelve  persons 
and  gives  it  to  one  individual,  in  direct  violation  of  the  con- 
stitution of  the  United  States.     5th  Amendment. 

"Legislative  grants  may  convey  lands  without  making 
use  of  technical  words  required  in  a  deed."  Rutherford  v. 
Greene,  2  What,  196. 

After  changing  the  words  "  heirs  or  their  legal  represent- 
atives'' from  the  plural  to  the  singular,  it  is  further  claimed 
that  it  nmst  be  altered  to  "  legatee  "  ;  and  as  Robert  L.Ste- 
vens left  several  legacies,  the  name  of  the  particular  legatee 
would  also  have  to  be  mentioned  for  him  to  take  the  whole 
gift;  "but  as  (congress  has)  constituted  the  writinir  to  be 
the  only  outward  and  visible  expression  of  their  meaning, 
no  other  words  are  to  be  added  to  it  or  substituted  in  its 
stead."  1  Greenl  Eckl  386,  §  277;  Gibbons  v.  Ogdau  3  Hi 
205. 

"The  assigned  reason  may  aid  in  the  construction  ot 
doul)tful  words,  but  cannot  warrant  the  rejection  of  words 
that  are  clear."      Wm.^,  on  Ex'r:<y  933. 

The  term  "  heii*s  at  law  or  their  legal  representatives,"  ^ 
not  uncertain,  for  the  law  points  them  all  out,  and  they  are 
all  named  in  this  bill  (y>.  92).  And  Chief  Justice  Marshall 
says,  in  Hunt  v.  Wlekliffe,  2  Pet.  201,  where  this  same 
objection  was  urged:  "We  do  not  think  the  tecliuical 
objection  to  substituting  a  legal  description,  which  cannot 
be  misundei-stood,  for  the  more  definite  description  by  A* 
proper  names  of  the  persons  who  are  heirs,  is  of  such  m^ 
stantial  importance  as  to  vitiate  the  transaction."    In  tbtf 
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30  the  deciaione  of  the  United  States  courts  are  "final  and 
Ugatory."     Greene  v.  NeaVs  Lessee,  6  Pei.  299.     "A  grant 

the  heirs  at  law  of  a  person  deceased  in  valid."  Comyn 
•g..  Grant,  B.  1 ;  Shaw  v.  J^nd,  12  Mafs.  447. 
2,  It  is  expressly  agreed  that  thia  mortgage  shall  be  pre- 
rrofl  to  all  prior  mortgages  and  prior  judgments  [Case,  p. 
1):  and  can  subseqiiorit  judgments  or  liene  be  placed  in  a 
;tter  position  ? 
The  mere  statement  of  these  facts  is  a  sufficient  answer 

the  proposition  that  the  moneys  expended  \>y  the  United 
lates,  and  those  spent  by  Edwin  A.  Stevens  or  his  execu- 
<K.  on  the  battery,  should  be  paid  in  proportion,  or  pro  rata. 

TIio  case  of  Hughes  v.  Iklwrmh,  9  Wheal.  489,  decides 
lat  a  mortgage  covers  all  improvements, 

Robert  L.  Stevens  and  Edwin  A.  Stevens,  having  made 
forty  "to  devise,  construct  and  finish  the  said  vessel" 
.''isi\  pp.  54, 28,  60)  for  the  government  of  the  United  States, 
111  Edwin  A.  Stevens's  executors  having  spent  money  tor 
lesame  purpose,  they  aru  answerable  for  default  and  fail- 
re  to  <-arry  out  the  agreement ;  and  all  moneys  spent  by 
lem  subsei^uent  to  those  spent  by  the  goveniment,  cannot 
e  preferred  to  this  mortgage.  Siif  v.  Binaldo,  55  A'  Y. 
64. 

"  The  executors  and  administrators  so  completely  repre- 
int  tlieir  testator  or  intestate,  that  every  bond  or  covenant, 
r contract  of  the  dteeased,  includes  them,  although  they 
rt  not  named  in  the  terms  of  it,  for  the  executors  or  admin- 
ilrators  of  every  person  arc  implied  in  himself."  Wins,  on 
Sr'rs  1465,  1409 ;  Parmts  on  Co)}l.  110 ;  2  Bl.  Com.  2iS. 

"Whatever  is  the  state  of  liability  of  the  party  himself  at 
«  death,  must  be  the  state  of  liability  to  be  considered 
pon  questions  between  those  representing  him  after  his 
eath."     Taylor  on  Pree.  of  Wills,  150,  535. 

Robert  L.  Stevens  agreed  to  spend  his  own  money,  if 
Megeary,  and  Edwin  A.  Stevens  spent  his  money  on  a  bat- 
nyofhifowu.     (Case, p/).  80,  173.) 
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4.  The  law  of  July  Ist,  1870,  is  not  inconsisteut  witli 
the  resolution  of  July  17th,  1862,  for  it  was  simply  enacted 
to  clear  up  doubts  which  had  been  suggested  as  to  the  right 
of  the  state  of  New  Jersey  receiving  a  ship-of-war  in  time 
of  peace,  under  Article  1,  §  10,  of  the  constitution  of  the 
United  States.     {CasCyp.  33.) 

It  does  not  pretend  to  decide  that  the  stat«  takes  any- 
thing, for  the  body  of  the  act  is  in  these  words  :  "  That  the 
consent  of  congress  is  hereby  given  that  the  state  of  2few 
Jersey  shall  receive  and  dispose  of  the  said  ship,  according 
to  the  terms  and  conditions  of  said  bequest;"  and  itseemB 
absurd  to  argue  that  it  means  a  gift  of  the  battery  by  the 
United  States  to  the  state  of  New  Jersey,  especially  when 
the  preamble  contiiins  these  words:  "the  United  States 
having  previously  relinquished  all  claim  to  said  ship." 

The  fact  that  the  preamble  states  that  "  Edwin  A.  Stevens 
was,  in  his  life-time,  owner  of  the  ship,"  means  part  owner. 
Or  else  it  might  as  well  be  argued,  from  the  words  follow- 
ing, "  large  sums  of  money  were  spent  by  his  brother  and 
himself,''  that  not  a  cent  was  spent  by  the  United  States; 
whereas  the  contrary  is  admitted  by  all  the  parties  to  this 
suit. 

To  make  this  resolution  mean  a  gift,  it  would  have  to  he 
altered  even  more  than  the  resolution  of  July  17th,  1862,  if 
changed  to  mean  a  particular  legatee. 

5.  Have  any  of  the  heirs  at  law  been  guilty  of  laches? 
Says  Chief  Justice  l^arsons,  in  Stoughton  v.  Baker  <f-  Twt, 
4  Mass,  522:  ''No  laches  can  be  imputed  agiiinst  the  gov- 
ernment, and  against  it  no  time  runs  so  as  to  bar  rights." 
And  "  nullum  tempus  occurrit  regi^^^  applies  to  the  govern- 
ment. Gilbd't  V.  People,  18  Johns.  227;  4  Bac.  Abr.  461; 
People  V.  Supervisors  of  CohDubia,  10  Wend.  363;  4  S.  !• 
508.  Nor  against  the  live  non-resident  heirs.  Stat,  of  3'.  J- 
eh.  8,  {Title  IV.)  ^8. 

The  rights  of  the  United  States  were  not  given  to  the 
heirs  at  law  until  July  17th,  1862,  and  this  bill  was  filed 
December  21st,  1868,  thus  leaving  only  about  five  years  and 
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lialf  to  impute  lacbeB  to  any  of  the  beire,  inetcad  of  sixteen^ 
idertliis  sealed  instrument. 

But  even  admitting  ladies  coiild  be  imputed  to  the  United 
att.'it,  tlie  last  payment  was  made  under  this  sealed  con- 
ict,  December  14th,  1855,  and  Edwin  A.  Stevens  and  his 
wiitor  have  been  endeavoring  to  complete  it  ever  since. 
hse,}>p.  28,  54,  60.) 

"  When  a  purchaser  jjocs  into  possession,  the  vendor  is  his 
UKteo  for  tlie  title,  ati<l  his  cestui  qiw  (rufit  for  the  purchase 
)ney;  and  in  this  case  the  court  enforced  lK>th  trusts  after 
e  hipjio  of  twenty  years."  Boone  v.  Chihs,  10  Pet.  177. 
"  Mere  lapse  of  time  constitutes  of  itself  no  bar  to  the  en- 
■(.vnient  of  a  subsisting  trust."  Olirer  v.  Fiat,  8  How.  411 ; 
kh'tid  v.  Girod,  4  //w;.  5C1 ;  Pruvost  v.   GraU,  6  \V)teat. 

r. 

"  Jloth  the  mortgagor  and  the  mortgagee  are  treated  in 

uity  as  trustees,  and  neither  will  be  permitted,  while  in 

L'  possession  of  the  estate,  to  do  any  net  wliieb  will  essen- 

lly  injure  the  rights  of  the  other  party."     VTHlard's  3j. 

rill.  447. 

"If  u  mortgage  is  duly  recorded,  it  ie  not  laches  for  the 

irtgagee  to  be  silent  concerning  it;  and  he  is  not  thereby 

x-luded  from  asserting  it   against  a   purchaser   without 

tual  notice."     Dk-k  v.  Baleh,  8  Pit.  30. 

In  this  case  the  mortgage  was  part  of  the  contract,  and 

Hirded;  and  it  is  ni»tice  to  all  the  world. 

The  executors  admit  themselves  t<i  be  trustees  {Case, 

59);  and  desire,  if  a  sale  takes  place,  that  the  rights  of 

ne  of  the  parties  shall  be  injured.   {Casf,j>.  70.)    2  Grceid. 

^.  387. 

There  can  be  no  laches  in  waiting  while  a  contract  is 

ing  executed.    {Qtse,  p.  28,  ifc,)    7  Jvhns.  Ck.  ISi. 

This  mortgage  was  not  to  be  cancelled  and  returned  until 

e  contract  was  faithfidly  performed.     ( Case,  p.  81.) 

8.  This  is  a  gift  to  the  heirs  as  joint-tenants,  and  to  a 

M  U  BQch. 
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This  is  a  gift  to  all  the  heirs  as  joint-tenants,  and 
embraces  the  unities  of  title,  time,  interest  and  possession, 
necessary  to  constitute  such  a  tenancy.  2  BL  Com.  180, 
and  noU  3,  fey  Sharsirood  ;  Putnam  v.  Putnam.  4  Bradf,  308. 

In  D'VA-  V.  Lacy^  8  Beac,  214,  there  was  a  gift,  in  a  will,  to 
Lady  M.  for  life,  vn.x\\  remainder  to  her  nieces,  the  daaghten 
of  B. ;  and  it  was  held  by  Lord  Langdale,  M.  R.,  that  the 
nieces  tiX)k  absolute  interests  and  in  joint-tenancy. 

Chancellor  Walworth  says,  in  Hainan  v.  (Mfhjrn^  4  PaHft, 
341:  '"Bv  the  common  law,  a  devise  to  a  man  and  hia 
children,  as  an  immediate  gift  to  both,  was  held  to  be  a 
devise  to  the  parent  and  his  children  jointly.  If  there  were 
chihlren  in  existence  at  the  time,  it  was  held  they  took 
jointly  with  the  parent," 

This  is  a  gift  to  a  class  without  naming  them  :  and,  "A 
gift  to  a  class  (without  naming  them)  implies  an  intention 
to  benefit  those  who  constitute  the  class,  and  to  exclude  all 
others  :  but  a  jritt  to  individuals,  described  bv  their  several 
naiiK'S  and  descriptions,  though  tliev  mav  together  con^ti- 
tute  a  class,  imi»lies  an  intention  to  benefit  the  individuak 
named/'  L^rd  OttUnham  m  Birbtr  v.  Barber.  3  J/v'.  ^f^^- 
088. 

A  gift  to  the  testator's  three  sisters,  or  their  children,  was 
held  to  be  a  irift  to  the  whole  class  of  the  daughters  and  the 
children  equally.      Wms.  on  Err.^  1221. 

The  statute  of  1812  yRev,  SfnL  6oOi,  making  all  joint-ten- 
aiu'if  s.  ti*nancies  in  common,  applies  only  to  real  estate.  J?^^ 
Pnhtaiii  V.  Putnam,  .^ttpra^  where  a  similar  act  was  passed  in 
the  state  of  New  York.  The  word  *'  estate  "  in  the  ac't 
means  '".Estate — that  title  or  interest  which  a  man  hatlii^^ 
lands  or  tenements.' '   Jacob.^'s  Ltvr  Diet,;  Tom1'in<  Laic  7)?''^- 

Lord  Coke  savs:  **  restate  sisfuifies  such  inheritance,  fre*^ 
hold,  term  of  vears,  tenancv  bv  statute  merchant,  stapl*^' 
eU'git,  or  the  like,  as  any  man  hath  in  lands  or  tenenients- 
Ok  Lit,,  §  650,  345  a. 

7.  The  gift  is  to  the  state  of  Xew  Jersey  when  finished. 
{Case,  p.  9.) 
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(a)  "  The  terms,  '  if,'  '  when,'  '  in  case,'  or  '  provided ' — 
lese  expreseioDH  iinnex  the  time  to  the  subi^tunco  of  the 
fgacy,  and  make  the  legatee's  right  dtpend  upon  hia  being 
live  at  the  time  fixed  for  its  payment."  "  The  only  exeep- 
,on  is  where  the  person  takes  the  iatermediiitc  iiitorfnt." 
■V>»s.  on  Exrs  1052,  1060, 1058;  Pakrsim  v.  EUis,  11  Wed. 
.59. 

"  And  if  a  contingent  legacy  be  left  to  one,  as  irhvn  he 
ittaina,  or  '/  he  attains,  the  age  of  twenty-one,  and  he  dies 
lefore  tliat  time,  it  is*  a  lapsed  legacy,"     2  Bl.  Com.  513, 

\b)  The  million  dollars  was  not  suflicient  to  finish  the  battery. 

"  The  impracticability  of  the  performance  will  be  a  hiir  to 
the  claim  of  the  legatee."  MVma.  on  Ex'r»  lOSC,  In  117^ 
hnl'ii  Erj.  525,  it  is  stated:  "But  in  all  casen  of  personal 
kgiiciee,  where  there  is  a  devise  over,  whether  the  condition 
be  precedent  or  snhscquent,  tlie  riglit  of  the  dcvitice  over 
ffill  prevail  against  that  of  the  legatee,  if  the  condition  be 
not  perlbnncd," 

(r)  If  the  gift  ever  took  effi^ct,  it  was  upon  the  death  of 
Edwin  A.  Stevens,  August  7th,  18C8,  and  the  eovsoi/  of 
foii^TCs.*  was  not  given  until  July  let,  1870. 

If  tile  state  could  take  the  battery  for  nearly  two  yi^ars, 
without  the  consent  of  congress,  why  not  for  rirty  years? 

'' 111  the  instances  of  conditions  requiring  marriage  with 
«niwn(  of  executors  or  trustees,  it  has  been  decided  that  such 
wnsent  must  be  obtained  before  or  at  the  marriage  ;  for  a 
subsequent  approbation,  by  tlie  executors,  etc,  will  not  be 
*  perlbrniain;e  of  the  condition."     Wmx.  mi  Kj:'r---  1007. 

8,  Is  the  legacy  to  the  state  of  >.'ew  Jersey  a  wpeeific 
egacy? 

This  is  a  specific  legacy,  the  Stevens  IJattery,  and  "can 
nlj  be  satisfied  by  the  delivery  of  the  identical  subject." 
^'hu.  on  Ex'rs  994 ;  DayUm  on  Sun:  384  ;   Toiirht.  438. 

"  The  ordinary  criterion  of  a  specific  bequest  is,  that  it  is 
*blB  to  ademption."      Wiiis.  on  Ex'rs  1001. 

"The  word  'ademption,'  when  applied  to  speeiiic  lega- 
lea,  of  etock  or  of  money,  or  securities  for  money,  must  be 
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considered  as  svnonvmous  with  the  word  *  extinction/  For 
it  should  be  observed  that  if  stock,  securities,  or  money  so 
bequeatlied,  be  sold  or  disposed  of,  there  is  a  complete 
extinction  of  the  subject,  and  nothing  remains  to  which  the 
words  of  the  will  can  apply"  (3  JBro.  C.  C.  432,  ed.  fty  R^ff): 
for,  if  the  proceeds  from  such  sale  or  disposition  were  to  be 
substituted  and  permitted  to  pass,  the  effect  would  be  (ag 
expressed  by  a  learned  judge)  to  convert  a  specific  into  a 
general  legacy.  9  Ves.  360 ;  Taylor  on  Prec.  of  Wilts  5i 
The  same  reasoning  applies  to  goods,  etc.     Id.  58. 

In  Green  v.  Sunondsi  (1  Bro,  C.  C.  129,  in  note)  the  testator 
bequeathed  to  C  all  his  books  at  his  chambers  in  the  temple; 
he  afterwards  removed  his  books  into  the  country,  and  the 
act  was  held  to  extinguish  the  legacy. 

So,  also,  in  Ha'tcJtlne  v.  Haseftlne,  3  Madd.  276,  the  bequest 
was  of  all  the  testator's  household  goods,  plate,  linen  and 
china,  and  all  the  wine  and  other  liquors,  goods  and  chat- 
tels whatsoever,  which  should  be  in  or  about  his  dwelling- 
house  at  B  and  C  at  the  time  of  his  death ;  and  also  hi3 
coach  and  other  carriages,  with  his  horses  and  all  his  live 
stock  at  C.  After  this  the  testator  took  a  house  in  D,  and 
removed  to  it  the  greater  part  of  his  furniture  from  his  house 
at  B.  This  removal  was  adjudged  to  be  an  ademption. 
Also,  to  the  same  effect,  Colleton  v.  Garth^  6  Sitn,  19. 

The  bequest  is  of  the  Stevens  Battery,  a  specific  thing) 
and  it  cannot  l)e  cut  into  sections,  and  one  of  them  given  to 
the  state  of  Xew  Jersey,  if  Edwin  A.  Stevens  did  not  own 
the  whole,  but  onlv  one-twelfth  with  the  other  heirs. 

If  it  must  be  sold,  and  one-twelfth  of  the  proceeds  given 
to  the  state,  that  would  be  converting  a  specific  into  a  gen- 
eral lo<j:acv. 

0.  The  interest  of  the  United  States,  at  the  time  of  this 
gift,  Avas  simply  a  debt,  secured  by  a  mortgage,  and  by  the 
above  provisicm  in  the  contract  as  to  ownership  {Case,  p.  56): 
because  Robert  L.  Stevens  had  failed  to  deliver  the  vessel 
as  agreed  {Case,  j).  87). 
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In  aa  analogoua  case,  Judge  Sutherland  Bays:  "The 
laiutiff  paid  hie  nioiicy  on  account  of  a  contract  for  the 
mrt'hase  of  the  brig  of  the  defendant  and  her  other  ownere. 
[ho  consideration,  therefore,  failed,  and  he  is  entitled  to 
receive  it  back."     Murray  v.  Richards,  1  Wmd,  58. 

In  25  y.  Y.  277,  Judge  Davies  says :  "  The  only  addi- 
tional ease  needful  to  refer  to,  ib  tliat  of  Trustees  of  Trenton 
1.  BiHiiftt  (3  Butch.  N.  J,  514).  In  that  case,  a  person  had 
»ntracted  with  the  owner  of  a  lot  to  build,  erect  and  com- 
plete a  building  thereon,  and,  by  reason  of  a  latent  defect  in 
he  soil,  the  building  fell  down  before  it  was  completed,  and 
;he  supreme  court  of  Xew  Jersey  held  that  the  loss  fell  upon 
he  contractor,  and  that  when  the  contract  was,  by  its 
erms,  to  build  and  complete  a  building  and  iind  materials, 
"or  a  certain  entire  price,  payable  in  instalments  as  the 
s'ork  progresses,  the  contract  is  entire,  and  if  tlic  building, 
iithor  by  tault  of  the  builder  or  bv  inevitable  accident,  is 
lestroycd  before  completion,  the  owner  may  recover  buck 
the  instalments  he  has  paid."  To  the  same  effect,  19  Pkk. 
275;  25  Co»n.  530;  Ilarmomj  v.  Bimjham,  2  Ktm.  9fl;  Cox 
V.  Prentice,  3  M.  ,(■  5.  344  ;  Cocks  v.  STarlennan,  9  B.  ^  C. 
902;  3  Comst.  237;  Gilct  v.  RhctmU,  7  Term  181;  5  East 
449 ;  1  HiU  287  ;  2  Burr.  1009 ;  Ckmyn  on  Cont.  (1  Am.  ed.) 
p.  298. 

10.  The  executors  of  Edwin  A.  Stevens,  having  con- 
Teritid  to  their  own  use  the  projierty  of  the  other  heirs,  by 
tating  possession  of  the  battery  and  threatening  to  sell  it, 
ond  by  selling  some  of  the  macliinery  and  placing  some  in 
the  "Stevens  Institute"  {Case,  pp.  36,  57,  129),  must  also 
Weount  for  the  value  of  said  property. 

Judge  Davies  says,  in  Bojce  v.  Brorkway,  31  X  1".  49.S : 
"Awrongful  intent  is  not  an  essential  element  of  the  con- 
version. It  is  enough  in  tliia  action  that  the  rightful  owner 
l»a  been  deprived  of  hie  property  by  some  unauthorized  act 
*f  another  assuming  dominion  or  control  over  it." 

laSiu/dam  v.  Jenkins,  2  Saiutf.  Ck.  622:  "He  must,  in  all 
Baes,  be  compelled  to  refund.     Hence  lie  must,  in  all  cases. 
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be  lial»ie  to  the  extent  of  the  value  of  the  property  when 
taken  or  converted,  together  with  intere^,  even  when  the 
amount  mav  erreatlv  exceed  the  sum  that  would  be  sufficient 
to  indt-mnifv  the  owner."  Van  Horn  v.  Fonda^  5  Jo}w$,  (1 
407 :  2  Sam/K  524.  •'  The  mere  sale  bv  one  tenant  of  the 
entire  chattel,  is  a  conversion.     White  v.  Osbom^  21  Weii'l  7i 

J/r.  Joc!  Parker,  for  the  state. 

The  subject  matter  of  the  controversy  is  the  ownership  of 
an  unfinished  vessel,  known  as  the  "Stevens  Batterv.'' 

The  vessel  is  claimed  bv  three  parties. 

I.  Bv  the  brothers  and  sisters  of  Robert  L.  Stevens, 
deceased. 

n.     By  the  residuary  legatees  of  Edwin  A.  Stevens. 

m.  Bv  the  state  of  Xew  Jersev,  under  will  of  Edwin  A. 
Stevens. 

I.  The  brothers  and  sisters  of  Robert  L.  Stevens  claim 
by  virtue  of  a  joint  resolution  of  congress  of  the  United 
States,  passed  July  17th,  1862,  entitled  ''A  resolution  rJcos- 
ing  to  the  heir?;  at  law  of  Robert  L.  Stevens  the  right,  title 
and  interest  of  the  United  States  in  and  to  the  Stevens  Bat- 
terv.  " 

This  claim  cannot  be  maintained  successfullv.  First, 
because  the  United  States  never  had  anv  title  to  the  vesj^el, 
and  could  not  pass  any  right  to  others.  Second,  beciiuse, 
even  if  the  United  States  had  any  title,  the  joint  resolution 
did  not  vtst  it  in  the  l»rothers  and  sisters  of  Robert  L. 
Stevens. 

The  vessel  was,  in  part,  built  with  funds  of  the  United 
States,  but  it  was  never  delivered  to  the  irovernment. 

The  government  held  a  mortgage  on  valuable  property  of 
Robiit  L.  Stevens  (not  including  the  battery),  to  secure 
deliverv  of  batterv,  but  it  was  never  delivered. 

The  remedy  of  the  United  States  is  under  the  mortgage; 
but  the  title  never  passed  to  the  United  States  government, 
and,  therefore,  the  resolution  could  pass  no  right  in  the  ves- 
sel to  the  brothers  and  sisters  of  Robert  L.  Stevens. 
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But,  Bupposing  the  United  States,  at  the  time  of  the  pasa- 
i  of  the  reBolutiou,  did  have  a  right  in  the  vessel:  that 
lolution  gave  all  the  title  of  the  TlDitcd  States,  aot  to  the 
)ther8  and  sisters  of  Robert  L.  Stevens,  but  to  the  rcsidu- 
.'  legatee  of  Robert  L.  Stevens,  to  wit,  Edwin  A.  Stevens. 
a)  The  word  "heirs,"  under  which  the  brothers  and  sis- 
a  of  Robert  L.  Stevens  claim,  is  not  an  appropriate  term 
relation  to  persona!  property, 

riif  statute  must  be  so  construed  as  to  ascertain  the 
ention  in  the  use  of  the  words.     0//dcn  v.  Strong,  2  Paine 

C.  584 ;  Foster  v.  BIytke,  2  Cranch  386 ;  Lawn  v.  Guild,  1 
:«.485;  I>irarris  on  Stat.  144,  278,  179,  183,  nofe  5,  201-2; 
^a(td,  ch.  17,  p.  285 ;  Bro>n,  v.  Wvi-jht,  1  Gr.  240,  241 ; 
>/y,i,v.v  V.  Earhy,  81  N.  Y.  290;  Chase  v.  A.  Y.  C.  R.  R., 
X  Y.  523;  P-o/Ve  v.  Utlca  Ins.  Co.,  15  Johm.  358. 
iVorde  are  not  always  taken  in  their  strict  sense,  but 
i-erned  by  subject-matter.  2  Redjidd,  on  Wills,  (Ed.  of 
i6,)  337,  339,  354:  4  Fes.  437,  692,  698;  2  Story  Eq. 
ri.i.  §5  1065,  1067;  2  Mctc.  {Ky.)  466. 
The  intention  of  tlie  resolution  was  to  give  the  vessel  to 
I  bcneficiaiy  of  Robert  L.  Stevens,  under  his  will,  to  wit, 
residuary  legatee,  Edwin  A.  Stevens,  and  the  word 
eirs"  will  be  so  construed.  SItiriis  v.  Bageicdl,  15  Ves. 
i,  151. 

The  word  "  release,"  in  the  resolution,  implies  the  graiit- 
;  of  right  to  one  wlio  already  had  some  right. 
Robert  L.  Stevens's  will  had  bequeathed  the  battery  to 
Iwin  A.  Stevens,  and  not  to  his  brutliers  and  sisters,  and 

was  the  beneficiary. 

What  claim  had  the  brothers  and  eisterH  of  Robert  L. 
evens  on  the  bounty  of  the  government? 
Kobert  L.  Stevens,  in  his  lite-time,  had  claim  to  bounty  of 
ifl  government,  for  be  had  expended  a  large  amount  of  his 
n  money  on  the  battery.  After  his  death  the  person  to 
liomhe  bec^ueatbed  the  battery,  and  not  his  brothers  and 
■ters,  had  clum  on  the  bounty  of  the  government. 
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The  case  of  Stevens  v.  BageweUj  15  Fe5. 139,  decides  that,  in 
an  award  of  prize-money  by  the  government,  after  the  death 
of  the  person  who  was  entitled,  the  word  "  representatives" 
is  construed  to  be  "  residuary  legatees ;"  that  it  was  con- 
structively the  property  of  Lieutenant  Stevens  (who  took  the 
prize)  at  the  time  of  his  death,  and  should  go  as  his  will 
directed. 

The  word  "  heirs"  is  sometimes  used  for  "  legatees."  8 
Ohio  375. 

(b)  Again,  the  action  of  those  interested  and  their  unive^ 
sal  acquiescence  in  the  well-understood  meaning  of  the 
resolution  at  the  time,  will  prevail  as  a  practical  applicatioD 
of  the  words.  Catasos  v.  TrevinOy  6  Wall.  773 ;  i?.  S.  v.  Ci. 
Trimble,  10  Wall.  367;  Xooiian  v.  Bradley,  9  Wall.  394;  2 
L.  R.  Scotch  and  Divorce  Appeals,  House  of  Lords,  215,  216; 
Ship  Recorder,  1  Blatch.  C.  C.  218;  Packard  v.  Richardm, 
17  Mass.  122;  Dwarris  an  Stat.  693;  5  Bojc.  Abridg.;  3  M 
517;  1  (ya?ich  299;  5  Cratich  22;  2  Mass.  477:  EdicardsT, 
Derbii,  12  Wheat.  210. 

The  construction  at  the  time  (which  was  acquiesced  in) 
was,  that  after  the  death  of  Robert  L.  Stevens,  and  even 
after  the  resolution  of  congress,  the  vessel  belonged  to 
Edwin  A.  Stevens. 

Edwin  A.  Stevens  and  his  executors,  after  the  passage  of 
this  resolution,  publicly  expended  over  a  million  dollars  of 
the  money  of  Edwin  A.  Stevens  and  his  estate,  on  the  bat- 
tery,  in  the  presence  and  knowledge  of  claimants,  ^vithout 
objection. 

In  1870,  congress  passed  another  resolution,  which 
referred  to  the  vessel  as  having  been  the  property  of  Edwifl 
A.  Stevens,  which  he  had  given  to  the  state  of  Xew  Jersey. 
If  the  resolution  of  1862  was  intended  to  give  the  vessel  to 
the  brothers  and  sisters,  they  never  accepted  the  gift,  and 
the  resolution  of  1870  revoked  it     2  Kent  439. 

From  the  foregoing  it  will  be  seen  that  the  title  of  the 
vessel,  after  death  of  Robert  L.  Stevens,  up  to  the  death  of 
Edwin  A.  Stevens,  was  in  Edwin  A.  Stevens. 
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n.  The  remaining  question  is  :  To  whom  did  Edwin  A. 
Stevens  bequeath  the  battery  ? 

The  widow  and  children  of  Edwin  A.  Stevens  insist  that 
t  goes  to  them  under  the  residuary  clause  of  Edwin  A. 
Jtevens's  will.  The  state  of  New  Jersey  insists  that  the 
vill  vests  the  battery  absolutely  in  the  state.  Tlie  following 
ire  the  terms  of  the  bequest,  viz. : 

"Out  of  the  residue  of  my  estate,  Ac,  I  empower  my  executors  to 
apply  not  exceeding  the  sum  of  one  million  dollars,  to  finish,  on  my 
general  plans,  as  near  as  may  be,  in  the  discretion  of  my  executors,  the 
battery  known  as  the  Stevens  Battery ;  and,  for  the  accomplishment  of 
the  said  object,  I  give  to  them  the  use  of  the  dock  and  yards  and  basin 
heretofore  appropriated  to  the  said  battery,  and  all  the  material  pro- 
tided  for  said  battery.  When  said  battery  shall  be  finished,  I  direct 
my  executors  to  offer  the  same  to  the  state  of  New  Jersey,  as  a  pres- 
ent, to  be  disposed  of  as  said  state  shall  deem  proper ;  and  if  not 
accepted  by  said  state,  I  direct  my  executors  to  sell  the  same,  and  the 
proceeds  thereof  shall  fall  into  the  residue  of  my  estate." 

This  is  claimed  to  be  a  conditional  bequest,  depending  on 
the  condition  of  the  vessel  being  finished  for  a  million. 
The  state  contends  that  by  the  will  of  Edwin  A.  Stevens 
the  battery  vested  in  New  Jersey,  by  the  direction  to  offer  it 
to  the  state,  whether  offered  or  not. 

If  a  testator  should,  in  his  will,  desire  his  executor  to  give 
to  a  particular  person  a  certain  sum  of  money,  it  would  be 
<^n8trued  to  be  a  legacy,  although  left  to  the  discretion  of 
the  executor  how  and  when.  2  Story's  Eq.  Juris.  §  1068. 
Mere  recommendatory  requests  of  testator  create  a  vested 
legacy  of  personalty.  Brest  v.  Offley^  1  Ch.  246 ;  Hardy  v. 
6fei,  1  Atk.  469 ;  Malim  v.  Keighley,  2  Ves.  333 ;  Brown  v. 
Bxggs,  8  Ves.  570 ;  Knight  v.  Knight,  3  Beav.  148, 172.  Even 
'Commendatory  words,  expressions  of  hope,  or  "  testator 
*^^  no  doubt,"  are  imperative,  if  the  property  be  certain 
•^d  the  object  certain.  Paul  v.  Compton,  8  Ves.  380 ; 
^wn  V.  HiggSj  8  Ves.  573 ;  Dashwood  v.  Peyton,  18  Ves.  41. 
P^e  direction  to  ofter  to  the  state  was  a  gift  to  the  state. 
rt  is  said  the  legacy  is  contingent,  because  the  vessel  could 
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not  be  finished  for  a  million ;  but  there  was  no  such  condi- 
tion— the  only  condition  being,  if  the  state  would  accept. 

Language  of  wills  is  construed  so  as  to  favor  vesting  of  all 
the  estates  attempted  to  be  created.  2  Bedfield^  pp.  595, 599, 
630,  631 ;  PearsaU  v.  Simpson,  15  Ves.  29 ;  Leath  v.  BMm, 
2  Mer.  363;  Learning  v.  Shenett,  2  Hare  14,  21;  Smm 
Appeal,  23  Pa.  St.  9  ;  30  Pa.  St.  175 ;  1  Jarmaji  {ed.  of  1859) 
758,  fiote ;  41  N.  H.  202 ;  1  Bradf.  154,  179 ;  2  Barb.  Sup. 
Ct.  457 ;  11  We?id.  259 ;  20  Wend^.  564. 

The  will  leaves  one  million  of  dollars  to  be  expended  for 
the  benefit  of  the  state,  and  this  proves  it  must  have  been 
the  intention  to  give  the  battery  itself,  unconditionally,  to 
the  state. 

Where  a  specific  interest  is  given  to  a  donee  in  the  mean- 
time, it  is  evidence  that  testator  intended  to  give  the  corpus^ 
but  only  deferred  the  time  of  coming  into  possession. 
1  Jarman  {ed.  1861)  802 ;  Cane  v.  Cane,  2  Vem.  508 ;  %*• 
ton  V.  Cheele,  2  Vem.  673;  3  Atk.  645;   Col/ins  v.  Meknlji, 

1  Vcrn.  462 ;  Green  v.  Pigot,  1  Broaii  C.  C.  103 :  WaM  v. 
Hall,  2  Broirn  C.  C.  305 ;  3  Brown  C.  C.  404,  416,  673. 

The  executors  were  to  expend  one  million  for  the  benefit 
of  the  state,  but  the  battery  vested  in  the  state  whether  that 
money  was  expended  on  it  or  not,  for  the  state  could  have 
waived  tliat  expenditure.  The  will  gives  the  battery  to  the 
state  in  its  then  condition,  and,  also,  the  right  to  its  improve- 
ment by  the  expenditure  of  a  million  of  the  money  of  the 
estate.  This  does  not  defer  the  vesting  of  the  legacy.  1  Sd- 
feld  613;  Sf retch  v.  Watkins,  1  Mass.  253;  Bleose\'.  Bomk 

2  Bear,  221 :  Josselyn  v.  Josselyn,  9  Siyn.  63 ;  Oppenheim  ^• 
Henry,  10  Hare  441 ;   Lane  v.  Goudge,  9  Ves.  225. 

When  a  legacy  is  placed  in  the  hands  of  trustees  for  the 
exclusive  benefit  of  the  legatee,  until  directed  to  bepai^ 
over,  the  legacy  will  be  deemed  vested.  Gifford  v.  Tkt^ 
1  Stock.  708.  If,  in  the  meantime,  the  fund  is  to  be  employed 
for  the  benefit  of  the  person  who  is  to  take  possessiou,  (th* 
w^hole  interest,  in  some  way,  having  been  given  to  that  per- 
son,) it  could  not  be  intended  to  make  it  contingent  whether 
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:  person  should   have   the   absolute   interest.     Lane  v. 

ulge,  9  Ves.  280  ;   Gifford  v.  Thorn,  1  Stock,  708. 

'here  is  no  other  disposition  of  tjie  vessel  by  the  will,  if 

finished  for  a  million  dollars. 

'he  true  construction  of  the  will  of  Edwin  A.  Stevens  is, 
t  it  gives  the  battery,  absolutely,  to  the  state,  and,  in 
iitiou,  sets  apart  one  million  dollars  to  be  expended  upon 

The  conclusion  is,  that  the  state  of  New  Jersey  has  the 
olute  and  unqualified  ownership  of  the  vessel. 

The  Chancellok. 

The  questions  presented  for  consideration  on  the  hearing 
re,  whether,  under  the  resolution  of  congress,  approved 

the  president  July  17th,  1862,  which,  by  its  terms, 
iiased  and  conveyed  the  unfinished  vessel  known  as  the 
tevens  Battery  "  to  the  "  heirs  at  law  of  Robert  L.  Ste- 
is,  deceased,  or  their  legal  representatives,"  the  title  to 
t  vessel  passed  to  those  heirs  at  law  or  their  legal  repre- 
itatives,  or  to  Edwin  A.  Stevens  as  his  residuary  legatee ; 
1,  if  the  title  passed  to  Edwin  A.  Stevens  as  such  legatee, 
ether  the  gift  of  that  vessel  to  the  state  of  New  Jersey,  in 
1  by  the  codicil  to  his  will,  was  absolute  or  conditional, 
1  the  questions,  whether  the  charitable  gifts  in  the  codicil 
;  valid,  and  whether  the  birth  of  a  child  of  the  testator, 
er  the  making  of  the  codicil,  was  a  revocation  of  the 
rise  of  Castle  Point  and  the  testator's  homestead  property 
irein. 

Edwin  A.  Stevens  died  in  August,  1868.  He  left  a  will 
i  a  codicil  thereto.  The  former  is  dated  August  5th, 
S5,  and  the  latter  April  15th,  1867.     By  the  will,  he  gave 

his  property,  after  the  payment  of  his  debts  and  funeral 
penses,  to  his  wife  and  the  children  which  he  then  had — 
hn,  Edwin,  Robert,  Mary,  Julia  and  Carolina.  By  the 
licil,  he  gives  to  his  son  Albert  $100,000,  to  put  him  on 
equality  with  the  rest  of  the  testator's  children,  to  each 
whom  he  had,  by  the  will,  given  the  like  sum.  He  adds 
^  it  is  his  will  that  every  child  he  should  thereafter  have 
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should  also  be  upon  a  like  equality  with  the  children  which 
he  had  at  that  time,  and  that  each  child  that  might  there- 
after be  born  should  be  entitled  to  a  like  sum  out  of  his 
estiitc.  He  gives  to  his  wife  for  life  his  residence  known  as 
Castle  Point  and  the  homestead  lot,  and  the  houses  thereon. 
He  then  directs  his  executors  to  divide  Castle  Point  and  the 
homestead  lot,  and  the  houses  thereon,  into  four  convenient 
plots,  not  necessarily  of  equal  value,  and  directs  that  his 
wife  shall  determine  which  one  of  his  sons  shall  have  the 
plot  on  which  the  mansion-house  stands,  and  directs  that 
the  executors  set  oft'  the  other  three  plots  to  his  other  three 
sons ;  and  adds  that  the  estate  of  his  sons  in  their  respective 
plots  shall  be  a  fee  simple.  He  then  directs  his  executors 
to  purchase  of  the  Hoboken  Land  and  Improvement  Com- 
pany, and  cause  to  be  conveyed  to  his  wife  Martha  B. 
Stevens,  William  W.  Shippen  and  Samuel  B.  Dod,  and  to 
their  heirs  and  assigns  forever,  to  hold  as  joint-tenants  and 
not  as  tenants  in  common,  in  trust,  two  school-house  lots  in 
Garden  street,  Hoboken,  owned  by  them,  as  they  were  then 
fenced  in,  and  the  school-houses  thereon,  and  all  of  tlie  for- 
nituro  and  property  of  that  company  on  those  lots  or  in 
those  school-houses ;  and  gives  to  them,  to  be  held  in  like 
manner,  all  his  own  right,  title  and  interest  in  those  lots, 
houses  and  property.  The  trust  declared  is  to  permit  the 
city  authorities  of  Hoboken  (or  such  other  authorities  as 
shall  at  any  time  have  the  legal  power  over  the  common 
schools  in  the  boundaries  of  that  city,  as  those  boundaries 
then  were,  and  which  were  then  possessed  by  the  city 
authorities  of  Hoboken)  to  use  and  occupy  the  property  for 
the  purposes  to  which  they  had  been  theretofore  devoted, 
viz.,  to  no  other  use  or  purpose  than  the  furnishing  there  a 
free,  plain  and  practical  English  education  to  such  of  the 
children  resident  within  those  boundaries,  from  time  to 
time,  as  said  authorities  shall  permit  to  go  there  for  said 
purposes.  He  further  gives  to  his  wife  and  Messrs.  Ship- 
pen  and  Dod,  and  to  their  heirs  and  assigns  forever,  to  hdd 
as  joint-tenants  and  not  as  tenants  in  common,  in  trust,  as 
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leceinaftcr  declared,  a  block  of  Innd  in  Hoboken  (excepts 
ig  snch  interesta  therein,  if  any,  ns  he  might  not  own  at 
K'  time  of  hia  deAth)  and  $150,000  in  stock  and  railroad 
onds,  in  trust,  to  erect,  out  of  the  proceeds  of  the  personal 
iropcrty,  upon  that  land,  within  two  years  after  his  death, 
I  building  or  buildings  suitable  for  the  uses  of  an  institution 
)f  learning,  which  he  directs  his  acting  trustee  or  tniatees 
m  the  time  hoing  to  establish  there :  they  to  employ,  pay 
ind  discharge  at  discretion  the  officers,  tutors  and  scrvarits 
thereof,  and  forever  to  manage  and  control  it  at  his,  her  or 
iheir  discretion,  but  for  the  benefit,  tuition  and  advance- 
ment iu  learning  of  youth  residing  from  time  to  time  there- 
ifter  within  this  state  ;  the  acting  trustee  or  trustees  for  the 
iine  being,  however,  to  decide,  from  time  to  time,  who  of 
laid  youth  shall  receive  the  benefit  thereof,  and  to  direct  the 
nition  in  the  institution,  and  to  make  all  proper  by-laws, 
"uW  and  regulations  for  the  management  of  the  ofiicers, 
•utors,  scrvanta  and  scholars  eoimected  with  the  institution; 
iic  tuition,  however,  is  not  to  be  wholly  frt-e,  except  to  such 
fouth  as  the  acting  trustee  or  trustees  shall  direct ;  and,  on 
he  other  hand,  the  cost  of  tuition  of  any  youth  is  not  to  bo 
wholly  paid  by  him  or  her — the  proportion  of  payment  hy 
iach  youth  being  left  to  the  discretion  of  the  acting  trustee 
>r  trustees.  He  also  gives  to  the  trustees  such  sum  of 
Xioney,  not  exceeding  ?500,000,  an  they  in  their  discretion 
Day  think  necessary,  to  be  invested  and  appropriated  for 
be  perpetual  maintenance  of  the  institution. 

Tlie  testator  empowered  his  executors,  out  of  the  residue 
>f  his  estate  (excluding  Ciistle  Point  and  the  homestead  lot 
md  houses  thereon)  remaining  after  payment  of  bis  debts, 
le  sum  of  $800,000  in  legacies,  and  the  appropriation  of  so 
Duch  thereof  as  is  necessary  for  the  charitable  becjuests  and 
le\TBCB,  to  apply  not  exceeding  the  sum  of  81,000,000  to 
iniBh,  on  his  general  plans,  as  nearly  as  may  be,  in  the  dia- 
Tetion  of  bis  exccntoi-s,  the  battery  known  as  the  Stevens 
ktteiy,  and  for  the  accomplishment  of  that  object  ho  gave 
0  tliem  the  tise  of  the  dock  and  yards  and  basin  theretofore 
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appropriated  to  the  battery,  and  all  tbe  material  provided 

for  it.     lie  further  directed  as  follows :  "When  said  batterv 

• 

shall  be  finished,  I  direct  my  executors  to  offer  the  same  to 
the  state  of  New  Jersey  as  a  present,  to  be  disposed  of  as 
the  said  state  shall  deem  proper;  and  if  not  accepted  by  the 
said  state,  I  direct  my  executors  to  sell  the  same,  and  the 
proceeds  thereof  shall  fall  into  the  residue  of  my  estate." 
The  testator  subsequently  gives  the  rest  and  residue  of  his 
estate,  both  real  and  personal,  whatsoever  and  wheresoever 
the  same  may  be,  subject  to  the  devises  and  bequests  in  the 
codicil,  and  of  course  excepting  Castle  Point  and  the  home- 
stead lot,  and  the  houses  thereon,  to  his  wife  and  children, 
born  and  to  be  born  ;  each  of  his  sons  to  have  two  shares, 
his  wife  two  shares,  and  each  of  his  daughters  one  share. 

The  testator's  son  Richard  was  born  after  the  making  of 
the  codicil. 

The  executors  are  Mrs.  Stevens  and  Messrs.  Shippen  and 
Dod. 

The  original  bill  was  filed  by  Mrs.  Stevens  on  the  23d  of 
December,   1868,  against  Messrs.   Shippen    and   Dod,  her 
co-executors,  and   the  attorney-general   of  this  state,  and 
Mary  P.  (larnett,  a  daughter  of  the  testator,  as  one  of  the 
residuary  leiratees  and  heirs  at  law  of  the  testator.     It  wa=^ 
designed  to  raise  the  question  as  to  the  validity  of  the  gift^ 
for  charitable  purposes  and  of  the  gift  of  the  battery.    On^ 
of  the  objections  raised  by  that  bill  to  the  latter  wiis  ])ase^ 
on  the  provision  of  the  constitution  of  the  United  Stated" 
that  no  state  shall,  without  the  consent  of  congress,  keep 
ships  of  war  in  time  of  peace.     The  defendants  answere*3 
the  bill,  and  replication  was  filed  April  21st,  1869.     Sub?^' 
queiitly  congress,  by  resolution  of  July  1st,  1870,  consent*-"^ 
that  tlio  state  receive  and  dispose  of  the  batterv.     On  tb« 
11th  of  Sipteniber,  1871,  Mrs.   Stevens  and  her  children 
filed  a  supplemental  bill  against  the  governor  of  the  state, 
the  commissioners  of  the  state  appointed  in  reference  to* 
sale  of  the  battery,  the  attorney-general,  and  Mrs.  Lewis, 
^^^merly  Mrs.  Garnett.     It  stated  the  death  of  one  of  tie 
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)m  plain  ants  in  the  original  bill  since  the  filing  thereof,  and 
lat  Ricliard  Stevens,  one  of  the  complainants,  the  youiigcet 
>n  of  the  testator,  was  born  after  the  making  of  the  codicil. 
:  alleged,  as  an  additional  objection  to  the  gift  of  the  bat^ 
;ry,  the  impoasibilitj  of  fiiuHhing  the  vessel,  according  to 
le  testator's  plans,  for  the  sum  of  $1,000,000.  It  presented 
>r  a<^udication  by  the  court  the  additional  questions; 
rbether  the  birth  of  issue  after  the  making  of  the  codicil, 
[though  such  issue  was  provided  for  thereby,  was  a  revoca- 
on,?  How  Castle  Point  and  the  homestead  lot  should  be 
ivided  ?  Whether  the  executors  had  duly  ^executed  their 
rust  in  reference  to  the  Stevens  Institute,  and  what  the 
xcGutoi's  should  do  with  the  school-houses,  and  how  they 
hould  execute  the  trust  as  to  them  ? 

Ou  the  Stlj  of  January,  1872,  the  defendant  executors, 
Messrs.  Sliippcn  and  Dod,  answered,  admitting  the  impossi- 
bility of  completing  the  vessel  according  to  the  testator's 
plans  with  the  amount  appropriated  for  that  purpose  by  the 
codicil.  The  attorney-general  answered,  setting  up  the 
resolution  of  congress  authorizing  the  state  to  receive  and 
dispone  of  the  battery,  and  insisting  on  the  right  of  the 
state  to  the  vessel.  On  the  12th  of  April,  1872,  the  supple- 
Tuoiital  bill  was  amended,  by  making  the  heirs  at  law  of 
RobtTt  L.  Stevens,  deceased,  other  than  the  children  of 
Edwin  A.  Stevens,  parties,  in  view  of  the  fact  that  they 
Might  claim  title  to  the  battery  under  the  resolution  of  con- 
gress (approved  by  the  pre-sident,  July  17tb,  18H2,)  above 
nientidiied,  by  which  all  the  right,  title  and  interest  of  the 
United  States  to  the  vessel  was  released  and  conveyed  to  the 
"heirs  at  law  of  Robert  L,  Stevens,  or  their  legal  rejiresent- 
stiTes."  Subse<|uently,  the  attorney-general  filed  a  cross- 
Wll,  or  information,  praying  tlmt  the  executors  might  bo 
fequircd  to  oflcr  the  battery  to  the  state,  in  such  condition 
•nd  stage  of  or  towards  completion  as  this  court  might 
deem  equitable  and  just,  or  that  they  might  Ikj  required  to 
finish  it  out  of  the  moneys  appropriated  by  the  codicil ;  or, 
if  those  moneys  were  not  sufficient,  then  to  finish  it  out  of 
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their  own  money ;  that  the  court  would  declare  that  the 
bequest  was  not  on  a  contingency,  and  that  the  last-men- 
tioned resolution  of  congress  conveyed  no  title  to  the  heirs 
at  law  of  Robert  L.  Stevens,  deceased,  or  their  legal  repre- 
sentatives. The  defendants  having  answered  the  informa- 
tion, the  cause  now  comes  on  for  hearing  upon  the  pleadings 
and  the  proofs,  all  of  which  were  taken  before  the  filing  of 
the  information. 

To  consider,  first,  the  questions  raised  in  regard  to  the 
bequest  of  the  battery:  Robert  L.  Stevens  contracted  with 
the  •United  States  government,  in  1843,  to  construct,  on  his 
own  plan,  a  shot  and  shell  proof  war  steamer,  for  harbor 
defence,  at  the  price  of  about  $585,000.  He  proceeded  with 
the  work,  and,  while  it  was  in  progress,  died.  His  death 
occurred  in  1856.  In  1849,  the  United  States  government, 
which  had  advanced  $500,000  of  the  price,  refused  to  make 
any  further  payment,  and  the  work  was  therefore  sus- 
pended ;  but  it  was  again  resumed  in  1853,  and  was  con- 
tinued up  to  or  near  the  time  of  Robert  L.  Stevens's  death. 
At  the  time  of  his  death  he  had  expended  upon  the  vessel, 
which  was  then  far  from  completion,  over  $113,000  of  his 
own  money,  besides  the  amount  ($500,000)  received  from 
the  United  States  government.  By  his  will,  which  was 
dated  in  1846,  he  made  his  brother,  Edwin  A.  Stevens,  his 
residuary  legatee.  The  latter,  and  John  C.  Stevens,  were 
his  executors,  and  duly  proved  the  will.  Edwin  A.  Stevens, 
however,  took  principal  charge  of  the  administration  of  the 
estate.  It  is  not  disputed  that,  if  the  vessel  was  part  of  the 
estate  of  Robert  L.  Stevens,  it  passed  to  Edwin  A.  Stevens, 
as  his  residuary  legatee.  The  latter,  after  Robert  L.  Ste- 
vens's death,  being  desirous  of  carrying  out  the  project  of 
his  brother,  continued  the  work  on  the  battery,  and 
expended  about  §100,000  of  his  own  money  thereon.  In 
1861,  he  solicited  the  United  States  government  to  complete 
the  vessel.  A  board  of  examiners  wa3  appointed,  on  the 
part  of  the  government,  to  report  on  the  subject,  and  theyi 
in    December,   1861,   reported    adversely    to    any   further 
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pcDtliture  by  the  government  upon  the  vessel.  The  fol- 
nng  resolutJOQ  vfoa  subsequently  passed  by  congress,  nnd 
A  approved  by  the  president  of  the  United  States  on  the 
thof  July,  1862; 

resolution  releasing  to  the  heire  at  law  of  Robert  L.  Stevens, 
leccMed,  all  the  right,  title  and  interest  of  the  United  States  in  and 
Q  the  Stevens  Battery. 

Itetolved,  by  the  senate  and  house  of  representatives  of  the  United 
tea  of  America,  in  congress  assembled,  That  all  the  right,  title  and 
;rest  of  the  United  States   in  and  to  the  Stevens  Battery,  be  and 

same  are  hereby  released  and  conveyed  to  tlic  heirs  at  lavr  of  the 
1  Robert  L.  Stevens,  or  their  legal  representatives." 

After  the  passage  of  thiit  resolution,  the  work  on  the  ves- 
was  suspended  until  after  the  death  of  Edwin  A.  Stevens^ 
len,  under  the  direction  of  the  codicil  to  bis  will,  his 
?uutor8  proceeded  with  the  work  with  a  view  to  its  com- 
'tion  according  to  his  plans,  and  they  had  expended  of  his 
ate  upon  it,  up  to  December,  1870,  nearly  $900,000. 
nding,  then,  that  a  further  sum  of  from  ¥400,000  to 
30,000  (from  ?300,000  to  $400,000  more  than  tjie  sum 
>j  were  authorized  to  expend  fur  the  purpose,)  would  be 
t-essary  to  comjtlete  the  battt-r^-,  they  thereupon  stopped 
i  work,  and  have  never  since  resumed  it.  The  fact  that 
Iwiu  A.  Stevens  claimed  to  be  the  owner  of  the  battery  in  his 
e-ttiiie  was  a  matter  of  public  notorii.-ty,  as  was  also  the  faet 
at  by  bis  will  he  had  disposed  of  it  as  his  property.  And  yet 
does  not  appear  that  anj-  adverse  claim  to  it  was  at  any 
ne  made  by  or  in  behalf  of  or  under  any  of  the  heirs  at 
IV  or  next  of  kin  of  Robert  L.  Stevens,  until  it  was  set  up 
this  suit,  by  answer,  in  April,  1872.  The  heirs  at  law, 
llo  now  claim  it  adversely,  have  stood  by,  and,  without 
en  so  much  as  a  protest,  as  far  as  appears,  seen  Edwin  A. 
evens  expend  upon  it,  in  his  life-time,  prior  to  the  passage 
'ftie  above-mentioned  resolution  of  congress  releasing  the 
terest  of  the  United  States,  about  $100,000  of  bis  own 
oney.  They  have,  in  like  manner,  notably  done  the  same 
ing  since  then — witnessing,  without  claim  or  protest,  the 
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expenditure  of  nearly  a  $1,000,000,  by  his  executors, 
his  estate,  in  pursaance  of  his  testamentary  direction, 
was  based  on  bis  claim  of  ownership  and  consequent 
to  dispose  of  the  vessel.  It  is  urged,  in  their  beliall 
some  of  them  were  under  disability,  and,  therefore,  ai 
estopped  by  acquiescence ;  and,  further,  that  the  be 
law,  or  next  of  kin,  had  in  &ct  no  claim  whatever  1 
battery  until  after  the  approval  of  the  resolution  of  con 
(July  "iTth,  1862,)  by  which  the  right,  title  and  iDter 
the  United  States  in  it  was  conveyed  and  released. 

I  do  not  deem  it  necessary  to  consider  whether  tht 
trine  of  estoppel  may  be  applied  in  this  case.  The  t 
the  vessel,  up  to  the  time  of  the  approval  of  the  reso 
just  referred  to,  was  in  the  United  States;  and  Edw 
Stevens  had,  up  to  that  time,  acquired  no  legal  title 
under  the  will  of  bis  brother.  Under  the  explanatory 
ment,  dated .  November  14th,  1844,  between  the  1 
States  and  Robert  L.  Stevens,  for  the  conatructioo 
vessel,  it  was  provided  tliat  all  the  materials  furnish 
the  vessel,  its  engines,  boilers,  and  all  their  depenJi 
should  be  inspected,  received  and  receipted  for  by  an 
a]tpointed  by  the  secretary  of  the  navy,  on  the  part 
United  States,  and  that  when  so  received  and  rempt 
they  should  be  distinctly  marked  with  the  k'tters  "1 
and  should  become  the  property  of  and  belong  to  tlio  1 
States,  and  that  payment  on  account  of  the  contnicl 
should  be  made  on  the  certificate  of  that  agent  as 
cost  of  the  materials  and  labor.  Under  this  arrange 
the  vessel,  when  completed,  and  in  whatever  state  1 
then,  was  the  property  of  the  United  States.  S'wi 
Gilais  Steamboat  Cb.,  1  Cliff.  370,  378.  Though  the  I 
iStatcs  government  does  not  appear  to  have  asserlei 
claim  to  it,  but,  rather,  to  have  regarded  the  enterpri 
an  entire  failure,  it  does  not,  on  the  other  band,  appeal 
there  was  at  any  time  any  necessity  or  occasion  for 
assertion. 
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Robert  L.  Stevens  had,  as  has  been  before  stated,  expended 
1  large  amonnt  of  his  own  money  upon  the  vessel.  There 
xold  be  no  questioir  ae  to  his  entire  good  faith  in  all  hie 
connection  with  the  enterprise.  He  wan  actuated  solely  by 
D  desire  to  embody  and  illustrato  his  own  ideas  of  naval 
BTchitecture  for  the  purposes  of  warfare.  Not  only  was  all 
that  was  received  from  the  government  faithfully  expended, 
bnt  he  did  not  spare  hie  private  funds.  He  had  given  secu- 
rity for  the  performance  of  his  contract.  The  vessel  was  in 
his  possession  up  to  the  time  of  his  death,  and,  after  that,  in 
the  possession  of  Edwin  A.  StevenH  as  bis  residuary  legatee, 
Robert  L.  Stevens,  in  his  Hfe-timo,  and  his  brother,  after  his 
leath,  as  his  residuary  legatee,  had  an  equitable  interest 
Qaing  the  term  interest  not  in  the  technical  but  in  the 
lopular  sense)  in  the  vessel.  If  the  vessel  had  been  finished, 
>nd  had  proved  to  be  the  impregnable,  movable  fortress 
»liich  they  appear  to  have  believed  she  would  be,  or  even  a 
mcecss,  they  had  reason  to  expect  from  the  bounty,  not  to 
»y  justice,  of  the  government,  at  least  repayment  of  tlie 
private  funds  expended  in  its  construction. 

It  is  evident,  from  the  language  of  the  resolution,  that 
congress  intended  only  a  relintiuishment  of  the  title  of  the 
government  to  the  property  for  the  benefit,  and  it  will  be 
presumed  to  have  been  intended  in  augmentation  nf,  tlie 
estate  of  Robert  L.  Stevens.  The  language  is,  "  the  heirs 
«  law  of  the  said  Robert  L.  Stevens,  or  their  legal  repre- 
Bentatives."  There  appears  to  have  been  no  reason  why  the 
government  should  make  the  heirs  at  law,  rather  than  the 
nert  of  kin  or  residuary  legatee  of  Robert  L.  Stevens, 
the  recipients  of  its   bounty.      In  Sterens   v,  BagenrU,   15 

^«.  139,  152,  a  warrant  of  the  British  treasury  ordering 
pftjment  of  prize-money  to  the  "representatives"  of  a 
deceased  lieutenant  of  the  British  navy,  was  construed 
*o  entitle  his  residuary  legatee  to  it      Said  the  court: 

The  captured  eflecta  being  condemned  to  the  crown, 
"0  right  to  any  part  of  the  produce  can  accrue  to  any 
'He  except  by  the  gift  of  the  crown ;  and  as  Lieutenant 
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Stevens  died  before  any  gift  was  made,  his  will  could 
have  no  direct  operation  upon  the  subject  of  that  gift.  But 
the  intention  of  the  crown,  in  all  cases  of  this  kind,  is  to 
put  what  is  in  strictness  matter  of  bounty  upon  the  footing 
of  matter  of  right.  *  *  *  *  in  g^eh  cases,  the  crown 
never  means  to  exercise  any  kind  of  judgment  or  selectira 
with  regard  to  the  persons  to  be  ultimately  benefited  br 
the  gift.  The  representatives  to  whom  the  crown  gives  are 
those  who  legally  sustain  that  character ;  but  the  gift  is 
made  in  augmentation  of  the  estate,  not  by  way  of  persoMi 
bounty  to  them.  They  take  subject  to  the  same  trusts  upon 
which  they  would  have  taken  wages,  or  prize-money,  to 
which  the  party  from  whom  they  claim  might  have  been 
legally  entitled.  The  representatives  of  Lieutenant  Stevens 
were,  therefore,  entitled  to  receive  this  money,  but  upon 
the  same  trusts  as  they  would  take  his  general  estate ;  and 
this  is  to  be  considered  as  if  it  had  been  actually  a  part  of 
his  property  at  the  time  of  his  death." 

The  preamble  of  the  subsequent  resolution  of  coiigrcs 
consenting  that  this  state  accept  the  vessel,  is  some  evidence 
of  the  intention  of  that  body  in  the  former  resolution.  It 
recites  that  "  Edwin  A.  Stevens  was,  in  his  life-time,  the 
owner  of  the  battery,  and  that  upon  the  building  them^f 
large  sums  of  money  had  been  spent  by  him  and  his  brother, 
and  that  ho  had,  by  his  last  will  and  testament,  (the  United 
having  previously  relinquished  all  claims  to  the  ship,)  left  it 
to  be  finished  by  his  executors,"  &c.,  "and,  when  finished, 
to  be  offered  to  the  state  of  New  Jersey  as  a  present,"  &c 
Congress  did  not  intend,  by  the  resolution  of  1862,  to  grant 
to  the  heirs  at  law  of  Robert  L.  Stevens,  or  their  legal  rep- 
resentatives for  their  benefit,  but  merely  designed  to  effect 
a  relinquishment  of  the  interest  of  the  United  Stiites  in  the 
vessel  to  those  who  were  entitled  to  the  estate  which  Robert 
L.  Stevens  owned  at  the  time  of  his  death,  and  the  heirs  at 
law,  or  their  legal  representatives,  will  be  held  to  have 
received  title  to  it  in  trust  for  the  residuary  legatee,  to 
whom,  as  part  of  his  personal  estate,  it  would  have  gone 
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id  he  had  the  legal  title  to  it  at  the  time  of  his  decease, 
dwin  A.  Stevens,  then,  at  the  the  time  of  his  death,  had 
)mpletie  title  to  and  ownership  of  the  battery. 
The  next  question  to  be  considered  is,  as  to  the  character 
f  his  bequest  thereof  in  favor  of  the  state.  By  the  codicil 
tie  executors  are  empowered  to  apply  not  exceeding 
1,000,000  to  finish  the  battery,  on  the  testator's  general 
ilans,  as  nearly  as  may  be,  in  their  discretion,  and  for  the 
mrpose  he  gives  them  the  use  of  the  dock,  and  yards  and 
lasin  theretofore  appropriated  to  its  use,  and  all  the  mate- 
ial  provided  for  the  vessel.  The  testator  adds :  "  When 
rid  battery  shall  be  finished,  I  direct  my  executors  to  offer 
ie  same  to  the  state  of  New  Jersey,  as  a  present,  to  be  dis- 
osed  of  as  the  said  state  shall  deem  proper ;  and  if  not 
scepted  by  the*  said  state,  I  direct  my  executors  to  sell  the 
ime,  and  the  proceeds  thereof  shall  fall  into  the  residue 
F  my  estate."  The  battery  is  only  to  fall  into  the  residue 
f  his  estate  in  case  the  state  will  not  accept  it.  No  provi- 
on  is  made  in  reference  to  it  in  any  other  contingency 
'hatever.  The  contingency  of  the  inability  of  the  cxecu- 
>r8  to  complete  the  vessel  on,  or  nearly  on,  the  testator's 
eneral  plans,  was  not  contemplated  by  him.  The  gift  is  to 
be  state,  and  the  direction  given  to  the  executors  as  to  the 
xpenditure  to  be  made  upon  it  has  reference  solely  to  the 
ODdition  in  which  he  desired  the  vessel  to  be  when  oftered 
fi  a  present  to  the  state.  The  direction  is  to  finish  the  ves- 
el,  and  then  to  offer  it  to  the  state  as  a  present,  to  be  dis- 
K)fied  of  as  the  state  shall  deem  proper.  The  bequest  is,  in 
effect,  a  gift  to  the  state  of  the  vessel  and  of  the  sum  of 
Honey,  not  to  exceed  $1,000,000,  which  may  be  necessary  to 
'Omplete  it  according  to  his  general  plans,  or  nearly  so, 
^th  provision  that  the  work  of  completion  shall  be  done, 
tod  therefore  the  requisite  expenditure  of  money  be  made, 
Jy  his  executors,  who  are  to  exercise  a  certain  discretion  as 
!0  the  amount,  kind  and  character  of  work  to  be  done,  (so 
Jways,  however,  that  it  be  in  accordance  with  his  general 
iang,  or  nearly  so,)  and  as  to  the  expenditure  of  the  money 
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requisite  for  that  purpoae.  The  legacy  of  the  battery  to  the 
fitate  IB  a  vested  legacy.  There  is  no  gift  to  the  executors, 
but  merely  a  direction  to  them  to  finish  the  vessel  in  a  cer- 
tain  way,  and  to  ofier  it,  when  finished,  for  acceptance,  as 
a  present  from  him  to  the  state,  to  be  disposed  of  as  the  lat- 
ter shall  see  fit.  The  gift  to  the  state  is  an  absolute  gift,  a 
presaiti,  and  though  the  delivery  is  to  be  infutwro^  it  is  in  no 
wise  conditional.  It  is  as  if  a  man  who  was  building  a  car- 
riage, which  at  his  death  was  not  completed,  should  direct 
his  executors  to  finish  it,  and  ^ve  it,  when  finished,  to  i 
designated  jjerson.  The  title  to  the  carriage  would  pass  to 
such  person  without  reference  to  the  executors'  ability  to 
finish  it.  The  direction  to  oflFer  the  battery  to  the  state,  as 
a  present,  is  a  bequest  of  the  vessel  to  the  state.  Where  i 
testator  expressed  in  his  will  his  desire  that  his  executon 
should  give  to  another  a  specified  sum  of  money,  without 
prescribing  any  time  of  payment,  it  was  held  a  good 
bequest.  Brest  v.  Offley^  1  Ch.  R.  246.  And,  where  a  testator 
gave  to  hi^<  wife,  among  other  things,  his  goods  and  furni- 
ture in  his  house  at  the  time  of  his  death,  and  "desired" 
her,  at  or  before  her  death,  to  give  the  same  to  and  amongst 
such  of  his  own  relations  as  she  should  think  most  deserv- 
inic  and  approve  of,  and  she  died  without  making  such  di»- 
position  of  them,  it  was  held  that  she  took  only  a  life-estate 
in  the  chattels,  and  that,  she  having  died  without  disposing 
of  tlieni  as  directed  by  the  will,  they  went  to  her  husband's 
relations,  and  they  were  ordered  to  be  divided  among  hifi 
next  of  kin.  Harding  v.  Glyiiy  1  Atk.  469.  By  the  terms  of 
the  gift,  the  battery  is  to  be  at  the  disposal  of  the  statfc 
Tlie  gift,  therefore,  is  vested  and  absolute.  1  Roj}er  on  Lcfi- 
cit>  (J42.  My  conclusion  is,  that  the  title  of  the  state  to  the 
vessi'l  is  valid  and  unconditional. 

The  gifts  for  charitable  uses  and  purposes  next  claim  con- 
sideration. The  devise  to  the  executors  as  trustees  of  tb« 
school-houses  and  furniture,  and  the  lots  whereon  the  houses 
stand,  for  the  sole  use  and  purpose  of  furnishing  there  > 
free,  plain  and  practical  English  education  to  such  of  ^ 
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lildren  residing  within  the  boundarieB  of  the  city  of  Hobo- 
en,  froni  time  to  time,  as  the  authorities  of  that  city,  or 
ich  other  authorities  as  shall  at  any  time  have  the  legal 
Dwer  over  the  common  schools  in  the  boundaries  of  the 
tj  as  they  existed  at  the  time  of  the  testator's  death,  shall 
ermit  to  go  there  for  those  porpoees,  is  a  valid  gift,  and 
charitable  trust  is  thereby  created  which  this  court  will 
eognize.  So,  too,  as  to  the  gifts  for  what  is  now  known 
i  "The  Stevens  Institute  of  Technology."  They  are  for  a 
laritable  use.  The  tnist  is  for  the  benefit,  tuition  and  ad- 
incement  in  learning  of  the  youth  residing  from  time  to 
ne  "  hereafter"  within  the  state  of  New  Jersey ;  the  acting 
OBtee  or  trustees  from  time  to  time  to  decide  who  of  said 
luth  sliall  receive  the  benefit  thereof,  and  to  direct  the 
ition  in  the  institution,  and  make  all  proper  by-laws, 
les  and  regulations  for  the  management  of  the  officers, 
tors,  servants  and  scholai-s  connected  with  the  institution; 
e  tuition,  however,  not  to  be  wholly  free,  except  to  such 
lath  as  the  acting  trustee  or  trustees  shall  direct,  hut 
J  youth  to  be  required  to  pay  the  whole  cost  of  his  or 
it  tuition.  The  trustees  have,  in  accordance  with  the 
iret-tionn  of  the  codicil,  apjdied  to  the  legislature  for  an 
A  of  incorporation,  whieli  hiis  been  duly  passed  (P.  L. 
870,  p.  166),  and  the  buildings  have  been  erected.  The 
ction  of  the  trustees,  in  regard  to  the  school-houses  and 
ehool-honse  lot  and  furniture,  doew  not  appear  to  have  been 
1  contniveution  of  their  duty  in  the  premises. 
So,  also,  of  their  action  in  reference  to  the  establishment 
•!  tlio  institution  of  learning  for  which  provision  is  made 
>!  the  codicil.  It  appears  that  they  have  considered 
hemsetves  at  liberty,  under  the  terms  of  their  trust,  to 
dmit  to  the  benefits  of  the  institution,  except  so  fiir  as 
Auction  of  the  price  of  tuition  is  concerned,  pupils  not 
tiident  in  this  state.  Their  construction  of  the  trust  is, 
bat  the  benefits  of  the  institution,  to  which  pupils  resi- 
^nt  ID  this  state  are  exclusively  entitled,  are  the  advan- 
>gea  of  redaction  in  the  price  of  tuition.    That  price  has 
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been  fixed  for  such  pupils  at  half  the  usual  rates,  but  for 
others  full  price  is  charged.  That  construction  is  erroneonB. 
The  testator  provides  for  the  establishment  of  an  institu- 
tion of  learning,  to  be  managed  for  the  "  benefit,  tuition 
and  advancement  in  learning  of  the  youth  residing  from 
time  to  time  hereafter  within  the  state  of  New  Jersey." 
The  peculiar  benefits  of  the  institution  are  for  pupils  reai- 
dent  in  this  state;  but  the  admission  of  pupils  residing 
elsewhere  to  participation  in  the  tuition,  if  such  admission 
be  for  the  benefit  of  the  trust  and  will  not  deprive  any  pupil 
resident  in  New  Jersey,  or  any  person  resident  in  this  state 
entitled  to  be  and  desirous  of  being  a  pupil,  of  any  of  the 
advantages  secured  to  him  or  her  by  the  trust,  would  not  be 
restrained  by  this  court.  The  action  of  the  trustees  hitherto 
in  admitting  pupils  not  residing  in  this  state  to  participation 
in  the  tuition,  on  payment  of  fiill  rates,  is  therefore  not  dis- 
approved. 

The  testator,  by  the  codicil,  directed  that  his  executors 
should  divide  Castle  Point  and  the  homestead  lot  and  the 
houses  thereon,  into  four  convenient  plots,  not  necessarily 
to  be  of  equal  value,  and  that  his  wife  should  determine 
which  of  his  sons  should  have  the  plot  on  which  the  man- 
sion-house stands;  and  that  the  executors  should  set  off  the 
other  three  plots  to  his  other  three  sons,  one  to  each ;  and 
that  the  estate  of  his  sons  in  their  respective  plots  should  be 
a  fee  simple. 

His  son  Richard  was,  as  before  stated,  born  after  the 
making  of  the  codicil,  and  the  question  is,  whether  that  feet 
^fleets  the  devise  in  the  codicil  of  the  Castle  Point  and 
homestead  property,  which  is  in  favor  of  the  testator's  other 
sons  alone.  The  question  arises  out  of  the  statutory  provi- 
sion for  children  born  after  the  making  of  a  will.  Nix.  V^* 
1081,  WiJl%  §  21.  That  section  is  as  follows :  "  If  a  testator 
having  no  child  or  children  born  at  the  time  of  making  and 
publishing  his  last  will  and  testament,  shall,  at  his  death, 
leave  a  child  or  children  born  after  the  making  and  publish- 
ing of  his  said  last  will  and  testament,  or  any  descendant  or 
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osccnclaiits  of  eiich  after-born  child  or  children,  the  child 
r  children  ro  after-born,  or  their  descendant  or  deecend- 
iit9,  respectively,  if  neither  provided  for  hy  settlement,  nor 
isinherited  by  tlie  eaid  testator,  shall  socceed  to  the  same 
ortion  of  the  father's  estate  as  such  child  or  children,  or 
csocndants  as  aforesaid,  would  have  been  entitled  to  if  the 
itlier  had  died  intestate ;  towards  raising;  which  portion  or 
ortions,  the  devisees  and  legatees,  or  their  n-prescntatives, 
hall  contribnte  proportionably  out  of  the  part  devised  and 
leqiieathed  to  them  by  the  same  will  and  testament," 

Tlie  testator,  in  the  present  case,  made  provision  in  the 
codicil  for  after-born  children.  After  giving;  to  his  son, 
Albert  Bayard,  who  was  bom  after  the  making  and  publish- 
ing of  the  will,  a  sum  of  money  {?100,000)  expressly  in  order 
to  put  him  upon  an  equality  with  his  other  children,  he  says : 
"And  my  will  is  that  every  child  I  shall  hereafter  have 
shall  also  be  upon  a  like  equality  with  my  present  children, 
and  each  of  such  children  that  may  hereafter  bo  horn  shall 
he  entitled  to  a  like  sum  of  »10O,000  out  of  my  es^tute;  all 
of  which  bequests  or  devises  hereinabove  made,  and  those 
to  my  wife  and  children  in  the  foregfnng  will  of  the  said 
"urn  of  $100,000,  shall  take  eftect  before  any  other  gift  in 
Bold  will  or  hereinafter  made."  And  again,  he  gives  the 
residue  of  his  estate  to  his  wife,  and  his  children  born  and 
to  he  born;  each  of  his  sons  to  have  two  shares,  his  wife 
two,  and  each  of  his  daughters  one. 

It  seems  entirely  clear  that  such  a  case  as  that  which  is 
low  under  considerution  is  not  within  the  spirit  of  the  law. 
It  is  not  within  the  mischief,  and,  therefore,  is  not  within 
tie  remedy.  The  legislature  surely  did  not  intend  to  compel 
•  testator  to  admit  an  after-born  child  to  an  equal  share  of 
iia  property  with  his  other  children,  under  all  eircum- 
tances,  if  not  provided  for  by  what  is  technically  known  as 
*Kttlement;  for  it  permits  him,  absolutely,  to  disinherit 
■Bch  child,  though  the  child  be  not  provided  for  by  scttle- 
ttent. 


\ 
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By  the  English  law,  as  it  stood  when  the  act  was  passed, 
which  was  in  1824,  no  presumption  of  revocation  arose  from 
the  birth  of  a  child  after  the  making  of  the  will  where  such 
child  was  provided  for  by  settlement.  jEc  parte  Earl  of 
IlchesteTy  7  Ves.  348.  And  it  was  said  by  Lord  Ellenborough, 
in  Kenebel  v.  Scrafton^  2  East  530,  542,  that  the  rule  of  revo- 
cation from  marriage  and  the  birth  of  issue  was  allowed  to 
apply  only  in  cases  where  the  wife  and  children,  the  new 
•objects  of  duty,  were  wholly  unprovided  for,  and  where 
there  was  an  entire  disposition  of  the  whole  estate  to  their 
exclusion  and  prejudice ;  that  is,  where  there  was  a  total 
want  of  provision  for  the  family  so  newly  circumstanced. 

The  act  of  1842  provides,  by  its  first  section,  for  revoca- 
tion in  the  case  of  marriage  and  birth  of  issue  after  the 
making  of  a  will  by  a  testator  who  had  no  issue  living  at 
the  time  of  making  the  will,  unless  the  after-bom  issue  is 
provided  for  or  mentioned  in  the  will.  By  its  second  sec- 
tion, it  provides  for  revocation  pro  tanto^  to  let  in  after-born 
children  unless  they  are  provided  for  by  settlement  or  disin- 
herited. The  right  of  the  father  to  disinherit  such  children 
is  recognized  in  both  sections.  And  under  the  second, 
where,  as  in  the  case  under  consideration,  the  testator  not 
only  mentions  but  provides  for  his  after-born  children  in 
the  will,  there  will  be  no  revocation.  If  a  testator  is,  under 
the  act,  at  liberty,  as  he  undoubtedly  is,  to  disinherit  his 
children  born  after  making  his  will,  he  is,  of  course,  at^ 
liberty  to  make  an  unequal  division  of  his  property  by  ^vill 
between  his  children  born  before  making  his  will  and  tho^ 
born  afterwards. 

The  provision  contemplated  by  the  second  section  is  not 
only  that  made  by  technical  settlement,  but  includes  that 
which  is  made  by  the  will  itself  also.  Indeed,  it  seems,  from 
the  reading  of  both  sections  together,  that  the  intention  of 
the  legislature  was,  in  the  cases  provided  for  in  both 
sections,  merely  to  guard  against  the  unintentional  exclu- 
sion by  a  testator  of  those  for  whom  it  was  his  duty  to  pro- 
vide ;  and  that  the  legislature  meant  to  recognize  the  right 
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of  a  testator,  in  each  case,  to  exclude  after-bom  children, 
either  wholly  or  partially,  from  participation  in  his  estate, 
where  his  intention  to  do  so  was  apparent,  and  to  declare 
that,  in  case  the  testator  had  issue  living  when  he  made  and 
published  his  will  and  had  after-born  children  not  provided 
for  by  nor  mentioned  in  the  will  l)ut  provided  for  by  settle- 
mcDt,  no  presumption  of  revocation  should  arise.  The  birth 
of  Richard,  after  the  making  and  publishing  of  the  codicil, 
was  uot,  in  law,  a  revocation  of  the  devise  of  Castle  Point 
and  tlie  homestead  property,  and  he  is  uot  to  be  let  in  to  a 
ahare  iu  those  properties. 


The  Midland  Terminal  and  JTekky  Coupanv 
Isaac  K.  Wilson  and  others. 

Equity  will  prot«ct  by  injunction  the  owner  of  a  ferry  fruncUifo  on 
the  Hudxon  river,  against  infringement  by  a  rival  ferry  withoul  a 
license  from  tluB  state  or  the  state  of  New  York ;  audi  infringement 
consisting  of  regular,  hourly  trips  by  a  ferry-boat,  and  tlie  solicitation 
of  paasengent  on  their  way  to  com (ilain ants'  ferry. 


Bill  for  injunction.     On  order  to  filiow  cause.     On  the 
bill  and  answer  and  affidaviw  on  both  sides. 


NoTB. — Continual  interruptions  of  travel  on  a  ferry  and  interference 
with  the  paaeengerH.  such  ferry  haviiif;  a  legal  francliisct,  are  nuiKnnbes 
abatHble  by  iiuunction.  Newport  v.  Taj/lor,  l(i  S.  Mon.  (Ay.)  0119;  East 
BoTtJord  \.  Hartford  Bridge  Co.,  Ifi  Conn.  171,  10  Hon-.  51]  ;  XtwbuTffh 
T^pikt  Co.  V.  Miller,  6  JoAna.  CA.  101  ;  imy  v.  Brard,  2t'.  C.  Term.  Xtp. 
366:  ailwv.Eaing,  il  Ala.  IQ\;  .W-^ItoberU  y.  WaMurv.  10  .Uinn.  ^It : 
WaUter  v.  ArmHrong,  2  Kan.  198 ;  but  see  Slewill  v.  lauirAn,  5  Bow. 
(JKm.)  418. 

Thkt  the  act  establishing  tho  ferry  authorizes  the  complainant  to 
pKKWwl  for  pennltiet  aeainst  anj^one  interfering  with  his  franchise, 
irill  not  depnTS  equity  of  Jurisdiction,  Cory  v,  YarmmitA  Co,,  3  Htirt  dU3  ; 
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Mr.  J.  B.  Vredenburgh,  for  the  complainantB. 

Mr.  C.  H.  Machin,  of  New  York,  for  the  defendants. 

The  Cuanckllor. 

The  complainants  are  the  owners  of  a  franchise  of  ferry 
across  the  Hudson  river.  The  defendants  carry  passengers 
in  their  boat  across  the  river  on  what  the  defendants  call 


Ward  V.  Severance,  7  CaL  126;  or  prevent  his  proceeding  at  law,  Ferry 
Co.  V.  Barker,  2  Exch,  136 ;  Tat/lor  v.  Wilmington  M.  R,  Co.,  4  Jones  Law 
(N.  C.)  Ill ;  imt  see  Almy  v.  Harris^  5  Johns,  175 ;  Lang  v.  Scott,  1  Blackf. 
(/tu/.)405.  1 

So,  the  ferrym<in  is  liable  for  special  damages,  notwithstanding  pea- 
alties  are  prescribed  for  not  transporting,  &c.     Wallen  v.  McHenry,  3 
Humph.  (Tenn.)  245;   Bahcock  v.  Herbert,  3  Ala.  392,  397;  Slimmer  r^ 
Merry,  23  la.  90.     See  Trent  v.  Cartergville  Bridge  Co,,  11  Ldgh  (  Va.)  521- 

An  injunction  lies  to  restrain  an  unlicensed  ferry.  Owens  v.  Jtoberts-t 
6  Bush  (Kg.)  609;  Chard  v.  Stone,  1  CaL  117. 

A  license  to  run  to  one  point  will  not  authorize  running  to  anoth€*T 
point  also,  ei^ht  hundred  yards  distant.  Matthews  v.  Peache,  5  E.  &  ^' 
54().  See  Blair  v.  Carmichad^  2  Yerg.  [Tenn.)  306;  Mayor  of  \ew  York  "*►'• 
aS'.  /.  Ferry  Co.,  iS  Jona  d-  Sp.  3(X). 

A  free  fenv  is  an  infrin;roment  on  an  exchisive  ferr^',  Smith  v.  Ilt^^' 
kins,  3  Ired.  Eq.  [N.  C.)  r>13;  Chiappclla  v.  Brown,  14  La.  An.  189;  or  ^ 
free  bridge,  Gates  v.  McDauicl,  2  *SV<'m?.  (^4/a.)  211  ;  Korris  v.  /anjitT*  CV^-* 
6  C(//.  590 ;  see  IfarrcU  v.  Ellsworth,  17  ^/a.  576  ;  or,  the  transportation^ 
of  passengers  by  a  mail-carrier,  in  his  skiff,  Weld  v.  Chapman,  2  la,  52-^  ? 
or,  in  the  boats  of  persons  having  a  right  of  fishery  by  prescripti(»^' 
Tarhet  v.  Bogh,  10  Moris.  Deci<:.  4167  ;  but  not,  that  parties  carr\'  th€»*^ 
own  families  and  property  in  their  own  boats.  Ibid.-,  Greer  v.  Uauqh^' 
hook,  47  Ga.  282 ;  Trent  v.  Cartcrsville  Bridge  Co.,  11  Leigh  (  Va.)  521.  Tl** 
frefi  transj)ortation  by  a  railroad  company  of  persons  not  their  pas?f*^' 
gers,  is  an  infringement,  Aikin  v.  Western  li.  R.  Co.,  20  S.  Y.  Z7^'* 
Fitch  V.  ^cw  Haven  B.  It.  Co.,  30  Conn.  41  ;  and,  semble,  even  of  their  p»^* 
sengers  by  rail,  although  paying  no  fare  for  ferriage,  I^camy  v.  Watetfo^^ 
Jo  I  Am.  B.  Co.,  1  Tr,  Com.  Law  27. 

There  is  no  general  rule  prescribing  the  distance  within  which  th^ 
keeper  of  a  ferrv  i*^  secured  against  the  establishment  of  another  pubh<^ 
ferry.    ONeill  v.  Caddo,  21  La.  An,  586,  587.     The  fact  of  nearness  is  not 
conclusive  against  a  rival  ferry,  for  additional  accommodation  ni«y 
increase  the  travel.     Charles  Biver  Bridge  v.  Warren  Bridge  Co,,  1  Pi^^' 
522,  11  Pet,  420.     If  a  certain  distance  is  prohibited  by  statute,  it  xnitf* 
be  measured  by  the  course  of  the  river.     McLeod  v.  Burroughs,  9  Go. 
213.      Fifteen   yards  is  so   near  that  equity  will   interfere,  Ijftim  v» 
Oooden,  L,  R.  (2  Eq,  Cas.)  123  ;  so,  twenty  yards,  Nonoood  v.  Norwoodf 
3  Bland!' s  Ch.  (Md.)  477,  4  Har,  dk  Johns,  112;  so,  four  hundred  yudi, 
Pirn  V.  Currell,  6  M,  d:  W,  2Z4 -,  so,  three-quarters  of  a  mile,  altboug* 
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excursions."  The  complainants,  on  the  case  made  by  the 
11  and  their  affidavits,  are  entitled  to  a  preliminary  injunc- 
on.  It  is  shown  that  their  ferry  franchise  is  directly  inter- 
tred  with  by  the  defendants ;  that  persons  on  their  way  to 
18  ferry,  to  cross  the  river  thereby,  are,  by  the  solicitation 
f  those  in  charge  of  the  defendants'  boat,  induced  to  cross 
a  that  boat  instead  of  crossing  by  the  ferry ;  and  that  the 
msiness  of  the  ferry  has  been  thus  sensibly  and  very  mate- 
ially  interfered  with  and  prejudiced.    The  defendants  make 


defendant  owned  both  banks  of  the  Thames,  Churchman  v.  Tunstalj 
Hard.  162 ;  see  AtCy-Gen.  v.  Hichards,  2  A713L  603,  616. 

A  ferry  from  A.  to  B.  does  not  prevent  a  person  carrying  passengers 
rom  A.  to  C,  a  j)oint  two  miles  from  B.,  Dripp  v.  Franks  4T.Ii,  666  ;  so, 
rem  A.  to  B.  and  from  B.  to  C,  is  not  infringed  by  carrying  from  A. 
0  B.,  Taylor  V.  Wilmington  R,  IL  Cb.,  4  Jones  Ijaw  (N.  C.)  277  ;  so,  where 
he  old  ferry  was  established  in  or  before  1676,  and  the  new  one  in 
857,  when  additional  ferries  were  shown  to  be  necessary,  Newton  v. 
"ubUu,  12  C\  B.  (N,  S,)  32. 

The  landing  of  passengers  upon  the  wharf  of  another  ferryman,  is  a 
^ere  trespass,  which  equity  will  not  enjoin,  Ross  v.  Page,  6  Ohio  166. 
»ee  Henry  v.  Turner,  2  Port,  (Ala.)  23;  Bell  v.  Clegg,  25  Ark,  26,  30; 
5^«  V.  Wilson,  42  Me,  9.  Laying  out  a  highway  through  lands  noces- 
»rily  used,  may  be  enjoined,  Flanders  v.  Wood,  24  Wis,  572. 

An  indictment  lies  for  keeping  a  ferry  without  a  license,  Wheat  v. 
^tote,  6  Mo,  455 ;  Ward  v.  Severance,  7  Cal.  126  ;  but  not  for  non-user, 
^^<«rter  V.  Commonwealth,  2  Va.  Cas,  354 ;  but  see  Payne  v.  Partridge,  1  Show. 
^1}  where,  to  an  indictment  for  the  abandonment  of  a  free  ferry,  the 
plea  that  defendant  had  built  a  free  bridge  was  held  bad,  because  he 
^igbt  afterward  pull  it  down. 

An  action  on  the  case,  by  the  owner  of  a  ferry,  lies  for  damages 
<*used  by  running  an  unlicensed  free  ferry  a  mile  distant,  reached  by 
»  W)ad  laid  out  over  private  lands  of  defendants,  with  sign -boards 
erected  at  its  intersection  with  the  old  road,  directing  travelers  that 
«uch  new  road  led  to  a  free  ferry,  Long  v.  Beard,  3  Murph.  (N.  C)  57  ; 
we  Huzzeu  v.  Field,  2  C.  M,  &  R.  432 ;  Ferry  Co,  v.  Barker,  2  Exch,  136 ; 
«ate  V,  Seawell,  3  Hawks  (N,  C)  193  ;  so,  where  a  similar  ferry  was 
established  three  hundred  yards  away,  and  the  approach  to  the  old 
■•TT  obstructed  by  cutting  down  trees,  and  notices  were  set  up  at  the 
intersection  of  the  roads,  stating  that  the  old  road  was  out  of  repair, 
5®b  notices  also  being  distributed  throughout  the  neighborhood. 
«r*v.  McGowen,  \  N,  Jc  M,  (S,  C)  387. 

A  party  seeking  to  restrain  a  rival  ferry  must  have  fully  complied 
JJ^  his  license,  Norris  v.  Lapsley,  5  Cal,  47  ;  Walker  v.  Armstrong,  2  Kan, 
^•8.  See  MUls  v.  Brown,  2  Scam,  (III,)  549.  Where,  by  the  statute,  non- 
J^  works  a  forfeiture,  such  non-user  is  fatal  to  relief  by  ii\junction, 
*^^^koagh  no  forfeiture  has  been  declared  by  quo  warranto  or  otherwise. 
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no  claim  of  right  of  ferry,  though  they  claim  the  right  to 
transport  passengers  in  their  boat  from  one  side  of  the  river 
to  the  other,  under  their  license  from  the  United  States  to 
ply  in  the  harbor  and  bay  of  New  York.  This  ^ves  them 
no  right  of  ferry.  Their  so-called  "excursions"  are  not 
merely  occasional,  but  regular,  hourly  trips  from  one  side 
of  the  river  to  the  other. 

Injunction  ordered. 


TVent  V.  Cartersmlle  Bridge^  11  Leigh  ( Va,)  521.  Also  neglect  to  maintain 
a  ferry  so  as  to  accommodate  the  public^  Ferrell  v.  Woodtcctrd,  20  Fii. 
458  ;  Davis  v.  Police  Jury^  1  La,  An,  288  ;  Walker  v.  Armstrong^  2  Kan,  198; 
Anonymous^  1  Ves,  Sen,  476.  It  must  be  shown  to  be  exclusive,  McExen 
V.  Taylor,  4  Greene  [la,)  532;  Butt  v.  Colhert,  24  Tex,  355;  Hankfy  t. 
Abrahams,  28  Md.  588 ;  Challiss  v.  Davis,  56  Mo.  25.  Counter-obstruction 
of  defendant's  ferry  by  complainant  will  prevent  relief,  HUl  v,  AvertU, 
27  Ala,  484.  Neglect  on  the  ferryman's  part  in  transporting  is  no 
answer  at  law,  Peter  v.  Kendal,  6  B.  dt  C,  703;  see  Cotton  v.  nouiiim, 
4  ^fon.  (Ky,)  290;  nor,  want  of  license,  Milton  v.  Haden,  32  ^/a.  30: 
New  Albany  dt  S.  It,  Co,  v.  Huf,  19  Ind,  315;  nor,  a  defective  license, 
Conner  v.  Paxson,  1  Black/,  (Ind,)  168. 

A  bill  quia  timet  must  allege  a  quiet,  actual,  peaceable  and  exclusive 
possession,  Hemphill  v.  McKenna,  3  Dr,  dk  War,  183. 

In  order  to  authorize  an  injunction  before  answer,  the  complainants' 
right  to  the  ferry  must  have  been  established  by  former  decree,  or 
otherwise  satisfactorily  shown.  Anonymous,  1  Ves.  Sen,  476.  See  Vhitt- 
church  V.  Hyde,  2  Atk.  391.  A  preliminary  order  to  account,  and  an 
attachment  for  not  accounting,  do  not  amount  to  such  proof.  Pinx. 
Currell,  6  M,  it-  W,  234.     See  Norwood  v.  Norwood,  4  Har,  Jb  Johns.  112. 

The  grant  of  the  franchise,  the  use  of  the  ferry,  and  the  fact  of  dis- 
turbance, are  all  that  need  be  established.  Patrick  v.  Bujjfners,  2  It(^' 
(  Va,)  209.  The  existence  of  the  ferrv  for  more  than  twentv  years  and 
complainant's  possession,  may  be  sufficient,  Trotter  v.  Harris^  2  Y.&J' 
285  ;  Milton  v.  Haden,  32  Ala.  30  ;  Smith  v.  Harkins,  3  Ired.  Eq.  (X.  C) 
<>13  ;  Walker  v.  Armstrong,  2  Kan,  198.  For  trespass  to  the  landing,* 
title  thereto,  without  showing  any  right  in  the  ferry,  may  be  shown. 
Afcrctl  v.  Brady,  20  Ga.  523.  Wlien  a  grant  may  bo  presumed,  Clark X' 
White,  5  Bush  (Ky.)  353  ;  Bird  v.  Smith,  8  Watts  (Pa.)  434:  Milton  v.  HaM 
32  Ala.  30  ;  Williams  v.  Turner,  7  Ga,  348  ;  see  State  v.  Wise,  7  Port,  (hi) 
1)45  ;  State  v.  Wilson,  42  Me.  9. 

Tlie  franchise  of  a  ferry  may  be  lost  by  non-user,  Greer  v.  Havphaho^f 
47  Ga.  282;  MaysvilU  v.  /ioo»,  2  J.  J.  Marsh,  (Ky.)  225;  JeffersonvilU  ^• 
Ferryboat  Shallcross,  35  Ind.  19;  see  Young  v.  Harrison,  6  Ga,  130;  or 
mis-user,  People  v.  Thompson,  21  Wend.  235  ;  see  Gear  v.  Bullerdick,  34 
///.  74. 

A  court  of  equity  may  declare  such  forfeiture,  Phillips  v.  Blominglo^ 
1  Greene  (la,)  498.— Rep. 
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Julia  D.  W.  Gould 

c. 

Samuel  W".  Whbmler. 

1.  On  bill  to  foreclose  a  first  mortgage  on  lands,  the  holders  of  all 
oumbrances  exLsting  at  the  time  of  commencing  the  suit,  must  be 
ide  parties. 

2.  Where  it  appeared  on  the  final  hearing  that  a  mortgagee  whose 
icumbrance  naK  subseijuent  tb  that  of  the  complainant  was  not  a 
Tty,  the  suit  wax  stayed  to  bring  him  in. 

Bill  to  foreclose.  On  final  hearing  on  pleadings  and 
roofe, 

Mr.  S.  C.  Mount,  for  compliiinant. 

Mr.  W.  H.  Corhbi,  for  dofendant  Montague. 

The  Chanckllor. 

Tile  iitterent  lias  been  paid  on  the  mortgage  up  to  the  Ist 
if  April,  1875.  The  bill  was  filed  on  the  13th  of  February, 
S77.  There  were,  therefore,  then  due  on  the  mortgage 
^■1,  which  had  been  due  for  more  than  thirty  days,  aad  the 
i>niplainant  declared  her  election  that  tlic  princi|ia],  of 
fhich  $800  were  unpaid,  sliould  become  due.  According 
*  the  terms  of  the  mortgage,  the  unpaid  principal  tliere- 
[>on  became  duo.  The  complainant  would  be  entitled  to  a 
?epee  of  foreclosure  and  sale,  but  for  the  fact  that  it 
'pears  by  her  hill  tliat  there  is  a  subsequent  eucunibranccr, 
'Hortgageo,  who  is  not  made  a  party  to  the  suit.  That  mort- 
'See  18  a  necessary  party.  A  mortgagee  who  comes  into 
Urt  for  foreclosure  aud  sale  of  the  mortgaged  premises,  is 
*t  at  liberty  to  omit,  as  parties  to  the  proceedings,  those 
»io  hold  encumbrances  subsequent  to  his  own.  The  gen- 
^1  rale  is,  that  the  holders  of  all  encumbrances  existing  at 
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the  time  of  commencing  the  suit  must  be  made  parties. 
Story's  Eq.  PL^  §  193;  Ensicorth  v.  Ijambert,  4  Jolm,  tl 
605 ;  Adams  v.  Paynttr^  1  Col.  C.  C  530 ;  1  Fisher  on  Mortgap 
554,  555,  556.  It  is  true,  that  if  they  be  not  made  parties, 
the  proceedings  are  of  no  avail  as  against  them,  but  that  b 
no  reason  for  making  a  suit  for  foreclosure  and  sale  of 
mortgaged  premises  an  exception  to  the  general  rule  of 
equity,  which  requires  that  all  persons  in  interest  be  parties 
to  the  suit.  It  is  manifestly  unjust  to  all  persons  interested 
in  the  proceeds  of  the  sale  of  the  mortgaged  premises,  that 
the  sale  be  made  subject  to  an  outstanding  right  to  redeem, 
for  that  invariably  and  inevitably  prejudices  the  sale.  The 
bill  must  be  amended  by  making  the  holder  of  the  mortgage 
given  by  Stewart  (the  third  mortgage)  a  party,  and  he  must 
be  brought  into  court,  and  the  cause  be  proceeded  in  regu- 
larly as  against  him.  In  the  meantime  the  suit  will 
stayed. 


Garret  Q.  Ackerson  and  others 

r. 
The  Lodi  Branch  Railroad  Company. 

In  a  suit  to  foreclose  a  mortgage  on  a  railroad,  it  appeared  that  th* 
owners  of  the  bonds  who,  with  the  trustee,  were  complainant?,  helu 
them  as  collateral  security  only  for  a  debt  less  than  the  amount  of  tb** 
bonds.     Held,  that  the  assignor  should  be  a  party. 


On  bill  and  plea. 

Mr.  G.  11.  Coffey  and  Mr.  Philo  Chase,  of  New  York,  for 
complainants. 

Mr,  W.  M.  Johnsotij  for  defendants. 


I 
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I  CUAKCBLLOB. 

i  bill  is  filed  upon  a  mortgage  given  by  the  defendants 
their  railroad,  4;c.,  to  Garret  G.  Ackerson  and  Come- 
lauvelt,  to  secure  the  payment  of  certain  bonds  made 
iven  by  the  defendants  to  Robert  Rennie,  and  payable 

II  or  bearer.  Mr.  Blauvelt  is  dead.  The  hill  prays  for 
osure  and  sale  of  tlie  mortgaged  premises.  It  is  filed 
r.  Ackerson,  the  surviving  trustee,  and  Harrison  B, 
',  James  B,  Libby  and  Augustus  F.  Libby,  and  it 

that  all  the  bonds  have  come  by  transfer  and  delivery 
lie  hands  of  the  Messrs.  Libby,  and  that  they  are  now 
jlders  and  owners  of  them,  atid  entitled  to  the  moneys 
n  agreed  to  be  paid.  The  defendants  plead,  substan- 
that  the  Libbya  are  not  the  absolute  owners  of  the 
,  hut  that  the  bonds  were  assigned  to  them  by  Robert 
e  (and  are  held  by  them  accordingly)  as  security  for  a 
due  from  htm  to  them,  and  which  is  less  in  amount 
he  money  due  on  the  bonds,  and  that  Rennie  is  enti- 
j  the  excesfl  of  the  amount  duo  on  the  bonds  beyond 
nount  of  that  debt,  and  that  lie  ought,  therefore,  to  be 
a  party  to  the  bill.  The  plea  is  good.  Miller  v.  Heii- 
,  2  Sinck.  320  ;    Wootkiif  x.  Dqnie,  1  McCarf.  168. 


IIarkisos  J.  Liimy  and  others 

W1LLIA.M  Ressie  and  wife. 

bill  and  plea. 

■  I?.  H.  C'lfe'/  and  Mr.  Philo  Chase,  of  New  York,  for 
lainante. 

'-  W.  M,  Jolinaovy  for  defendants. 
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The  Chanckllor. 

The  plea  in  this  case  will  be  allowed  for  the  reasons  girei 
in  the  opinion  in  the  case  o(  Ackerson  v.  Lodi  BraHekBd- 
rftcui  (hmftany^  decided  at  this  term. 


Christina  IIeidelbacu 

r. 

Sophia  Jacobi  and  others. 

TIio  twoiity-third  Kcction  of  the  mechanicsMien  law  (B€v.pAl^\ 
pr<ivicloM  thiit  inortgagoH  and  otlier  encumbrances  created  and  reconW 
fir  rogintorod  prior  to  the  commencement  of  the  building,  shall  hi« 
priority  over  all  Hubsctiuent  buildersMiens  upon  the  lands  and  upn 
thi»  i»r»*oti(>nH  thoreon,  except  such  as  may  he  removable  as  between  k^M 
nmi  trtuttit,  iCv.  IIi'U,  that  this  exception  only  applies  to  such  buildinp 
oriM'lod  h\  tt'iumts  (in  loused  lands  as  are  bv  law  removable  as  bet««^ 

•  ft 

litn(ll(ir«l  and  tenant. 


I  Til  I  to  l\uvrloso.     On  tiual  hearinjr  on  bill  and  answer. 


M}\  .1.  Ih  ( I?m/»W/,  for  complainant. 
Mi\  IL  h\  f\A////r//()/*,  for  defendants. 


ThK  Ch  ANrKl.l.OR. 

The  contest  is  K'twoon  one  who  purchased  the  mortgaged 
promises  at  shorilW  sjdo,  under  execution  on  a  judgment 
on  a  moohanios'  lion  claim,  and  a  mortgagee  oYtlie  premis* 
whoso  mortirago  wa^  ri^^ristorod  before  the  commencement  of 
thf  building,  for  work  whor^HMi  and  materials  wherefor  the  lit* 
wa>  olaimed.  The  pun^ha^ser  insists  that  the  sherift's  deed 
conveved  to  him  the  building  free  of  the  encumbrance  oiti^ 
mortgage.  The  building*  which  is  in  the  village  of  Ctft 
in  Bergen  county,  is  of  brick,  and  wms  built  on  a  stone 
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tdation,  with  a  cellar,  ia  the  ordinar;  way.  It  wob  built 
:he  mortgagor,  who  owned  the  land,  for  occupation  by 
laelf  and  family.  Part  of  the  first  floor  was  deaigued  for 
tore,  in  which  the  mortgagor,  or  his  wife,  intended  to 
rr  on  the  businese  of  manufacturing  and  selling  artificial 
i-ers.  The  rest  of  the  houBe  was  intended  for  the  resi- 
ceofthe  mortgagor  and  his  &mily.  The  twenty-third 
tion  of  the  mechanics'  lien  law  (Bee.  p.  673)  provides  that 
rtgages  and  other  encumbrances  created  and  recorded  or 
ietered  prior  to  the  commencement  of  the  building,  shall 
e  priority  to  all  subsequent  builders'  liens  upon  the 
is  and  upon  the  erections  thereon,  except  such  as  may 
removable  as  between  landlord  and  tenant,  which  may 
sold  and  removed,  by  virtue  of  any  building  lien  for  the 
struetion  of  the  same,  free  from  such  prior  encumbrances, 
f  counsel  of  the  purchaser  contends  that  the  words 
movable  as  between  landlord  and  tenant,"  in  that  sec- 
,  are  descriptive  of  the  class  or  character  of  buildings 
ch  the  legislature  intended  to  declare  to  be  subject  to 
'Iianics' lien  paramount  to  any  prior  mortgage  upon  the 
1;  and  that,  if  the  building  be  of  such  character  as  that, 
uilt  by  a  tenant  on  leased  premises,  it  would  be  remov- 
!  as  between  him  and  bis  landlord  as  a  trade  fixture,  a 
■hanics"  lien  for  building  it  will,  under  the  stfltuto,  be 
imount  to  any  encumbrance  existing  on  the  land  when 
building  was  begun,  although  the  building  be  not  a 
le  fixture,  but  was  erected  by  the  owner  of  the  land  for 
own  occupation.  This  position  cannot  be  maintained, 
s  legislature  merely  intended,  by  the  language  in  question, 
sxcept  from  the  provision  reorganizing  the  priority  of 
rtgages  and  other  encumbrances  existing  at  the  time  of 
commencement  of  the  building,  such  buildings  erected 
tenants,  on  Ieai>ed  land,  as  are  by  law  removable  as 
ween  landlord  and  tenant.  The  mortgage  in  the  present 
i  18  entitled  to  priority  over  the  title  of  the  purchaser 
ler  the  Judgment  ou  the  lien  claim.    That  part  of  the 
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mortgaged  premises  which  is  not  covered  by  the  lien  claim 
can  be  sold  separately,  without  prejudice  to  the  rights  of  any 
party  in  interest.  It  will  be  first  sold  to  raise  the  money 
due  the  complainant  on  his  mortgage. 


Henry  B.  Mahn 

V. 

Elisha  C.  Hussey  and  wife,  and  others. 

1.  A  premium  paid  upon  one  of  three  distinct  loans,  will  not  render 
wholly  usurious  a  mortgage  given  to  secure  such  loans.  Only  the 
excess,  and  the  interest  thereon,  must  be  deducted. 

2.  Notwithstanding  the  payment  of  such  premium,  the  principil 
will,  under  the  usual  clause  providing  that  upon  default  in  the  prompt 
payment  of  the  interest  the  princii)al  shall  be  due  and  payable, 
become  due  on  default  in  the  payment  of  interest. 


Bill  to  foreclose.     On  final  hearing  on  bill  and  answer. 

Mr.  E,  S,  CotrkSy  for  complainant. 

Mr,  L,  Shafer,  for  defendants,  Hussey  and  wife. 

The  Chancellor. 

The  pleadings  disclose  the  following  state  of  facts :  The 
complainant,  on  the  2d  of  March,  1868,  lent  to  the  defend- 
ant, Hussey,  $4,500,  taking  his  bond  and  a  mortgage 
executed  by  him  and  his  wife  for  $5,000,  with  interest.  On 
the  29th  of  December,  1868,  the  complainant  lent  to  Hussey 
$1,000  more,  on  like  bond  and  mortgage ;  and  in  March, 
1873,  he  lent  to  him  $1,500,  the  payment  of  which,  with  the 
amount  of  the  former  loans,  was  secured  by  a  bond  anu 
mortgage  for  $7,500,  and  interest  on  the  premises  described 
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riiier  mortgages,  wliich  were  then  ciincclled.  The 
.  on  this  laet  mortgage,  which  is  the  mortgage  in 

made  payable  on  the  Ist  of  July,  1878,  and  the 
icmi-anuually,  witli  proviuion  tliat  if  default  should 

in  the  payment  of  the  interest  for  thirty  days,  the 

sliould,  at  the  option  of  the  mortgagee,  immedi- 
■ome  due.  On  tlie  first  loan  of  84,500,  it  was  agreed 

complainant  should  receive  a  premium  of  $500, 
.-as  included  in  that  mortgage.  The  answering 
its,  hy  their  answer,  set  up  the  defence  of  usury, 
.-  insist  that  the  mortgiige  in  suit  is  so  attected 
that  not  only  is  the  whole  of  the  interest  forfeited, 

hill  must  he  disminsud,  heeausc  no  Interest  has 
■n  rvcovi'rahle  on  tlie  mortgage,  in  consequence  of 
V,  and,  theroforc,  there  has  hoen  no  dofanit;  and,  if 
lit,  the  ]>rinc!pal  is  not  due,  and  will  not  be  due 

Ist  of  July,  1878.  The  mortgage  in  suit  was  given 
;  the  payment  of  three  several  and  distinct  loans  by 
tgagcf  to  the  mortgagor,  Hussey.     On  the  first  of 

prtiuimn  was  taken,  hut  none  on  either  of  the 
The  second  and  third  loans  were  neither  of  them 
,  The  first  was,  T<i  that  the  forfeiture  should  be 
.  CripjH'ii  V.  IFiTrnt'tmH;  9  Pa'</i'  "ill.  No  Interest  is 
l)le  in  respect  to  the  amount  of  that  mortgage,  and 
rest  received  by  the  mortgagee  on  the  $500  pre- 
ust,  with  the  premium,  be  deducted.  Iltrllc  v.  War- 
l  E.  <h:  -WH.  Interest  is  recoverable  on  the  rest 
iiount  of  Hie  i.rincii)al,  that  Is,  on  ?2,500.  Accord- 
he  hill,  no  interest  has  been  paid  since  the  1st  of 
,  1875,  and  the  complainant  elected  that  the  princi- 
Id  at  once  become  due,  by  reason  of  the  default.  If, 
10  interest  whatever  were  recoverable  on  the  niort- 
nt  fact  would  not  relieve  the  defendants  from  the 
jnces  of  the  default.  The  default  would  still  exist, 
itanding  the  fact  that  the  interest  is  not  i-ecoverable 

The  principal  of  the  mortgage,  less  the  amount  of 
lium,  is  due.    The  complainant  is  entitled  to  coats. 
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Ann  Louisa  Culver 

V. 

Frederick  A.  Watson. 

The  owner  of  the  fee  of  lands,  sold  for  the  payment  of  taxes,  bmj, 
under  Jiev.  p,  1165,  2  2,  file  a  bill  in  equity  against  the  purchaser  of 
such  lands  at  the  tax  sale,  to  redeem,  upon  complying  with  the  require- 
ments of  the  act.    Such  bill  is  not  an  ejectment  bill. 


On  final  hearing  on  pleadings  and  proofB. 
Messrs.  Williams  ^  CowleSy  for  complainant. 
Mr.  G.  H.  Coffey y  for  defendant. 

The  Chancellor. 

This  is  a  bill  to  redeem.  The  facts  of  the  case  are  admit- 
ted. The  complainant  is  the  owner  of  a  lot  of  land  in  the 
county  of  Bergen,  which  was  sold  and  conveyed  to  the 
defendant  in  July,  1874,  for  the  term  of  seventy-five  years, 
under  the  provisions  of  the  act  "to  make  taxes  a  lien  on 
real  estate  and  to  authorize  sales  for  the  payment  of  th^ 
same,''  {Rei\  p.  1163,)  and  the  supplement  thereto.  P.  i- 
1863, 7>.  497.     (TZer.  7>.  1165.) 

Ai'Wr  the  expiration  of  a  year  from  the  time  of  the  saW' 
the  complainant,  then  being  the  owner  of  the  fee,  tenderer* 
to  the  defendant  the  amount  paid  by  him,  wnth  interest  9X 
the  rate  of  twelve  per  cent,  per  annum,  and,  at  the  sain^ 
time,  i>roduced  a  deed  from  him  to  her  releasing  tb^ 
premiscB  from  his  term,  and  requested  him  to  execute  it* 
but  ho  refused  to  receive  the  money  or  execute  the  dei?d' 
She  then  began  this  suit,  and  paid  the  money  into  coart 
lie  insists  that  she  is  not  entitled  to  relief. 

The  second  section  of  the  supplement  above  mention^ 
provides  that,  in  all  cases  of  sale  made  of  any  real  estate  w 
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pursuance  of  that  act  and  the  original  act,  the  owner  or 
►wners  thereof  shall  have  the  right  to  redeem  the  same 
fter  the  expiration  of  one  year  from  the  time  of  such  sale, 
'J  paying  the  amount  paid  by  the  purchaser  therefor,  with 
welve  per  cent,  interest  thereon ;  and  the  purchaser,  on 
ayment  thereof,  shall  reconvey  and  restore  to  the  owner  or 
Winers  such  real  estate. 

The  defendant's  counsel  insists  that  this  is  an  ejectment 
ll.  But  that  is  not  its  character.  The  complainant  has 
>me  to  the  proper  forum  for  relief.    She  could  obtain  none 

law.  The  defendant  has  a  valid,  legal  title  under  the 
X  sale.  The  complainant  has  the  right  to  redeem  the 
•operty  from  it  She  has  complied  with  the  provisions  of 
le  law  and  is  entitled  to  a  decree  that  he  execute  the  deed, 
id  (since  he  admits  that  he  holds  possession  only  under  his 
ix  deed)  that  he  restore  to  her  the  possession  of  the  prop- 
rty.    She  is  entitled  to  costs. 


Noah  Woodruff  and  others,  executors,  &c., 

V. 

Solomon  A.  Stickle,  and  others. 

!•  Where  a  mortgage  provided  that  the  mortgagee  should  release 
P*ft«  of  the  mortgaged  premises,  on  request  of  the  mortgagor  or  his 
^ieirs  or  assigns,  on  receipt  of  not  less  than  $300  an  acre,  Held,  that  the 
liability  of  the  mortgagor  to  pay  deficiency  was  not  affected  by  the 
■ct  that  the  mortgagee,  in  the  absence  of  notice  of  the  assumption  of 
^®  mortgage  debt  by  a  grantee  of  the  mortgagor,  and  in  the  absence 
^  of  any  notice  not  to  release  for  a  less  sum  than  $300  per  acre,  had 
^leased,  at  the  request  of  the  grantee,  parts  of  the  premises  at  less 
^an  that  rate,  it  not  appearing  that  the  price  received  was  less  than 
'^^full^alue. 

2.  The  price  fixed  in  the  mortgage  was  for  the  protection  of  the 
liortgigee. 
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On  final  hearing  on  bill  and  plea  of  Henry  A.  Kent,  Jr., 
and  answer  of  Carrie  E.  and  Edward  D.  Valentine. 

Mr.  W.  J.  MaffiCj  for  complainants. 

Mr.  G.  T.  Parrotj  for  Mr.  and  Mrs.  Valentine. 

Mr.  W.  P.  Wikoriy  for  Kent. 

The  Chancellor. 

The  bill  is  filed   by  the   executors  of  Noah  Woodru'C 
deceased,  to  foreclose  a  mortgage  ^ven  by  Mr.  and  Mr^ 
Kent  and  Mr.  and  Mrs.  Valentine  to  Mr.  "Woodruff,  o 
thirty-three  and  one-third  acres  of  land  in  the  city  of  Elizn 
both,  to  secure  the  payment  of  their  bond  for  $9,000,  aTi< 
interest  thereon.     The  bond  and  mortgage  are  dated  on  th^ 
9th  of  October,  1871.     The  principal  of  the  bond  was  pay- 
able on  the  Ist  of  November,  1876,  but,  by  a  provision  in 
the  condition,  the  obligors  had  the  privilege  of  paying  it  in 
instalments,  of  not  less  than  $500  at  a  time,  on  thirty  tlav?* 
notice  to  the  obligee.     The  mortgage  was  given  for  the  pur- 
chast'-money  of  the  mortgaged  premises,  on  the  sale  thereof, 
by  AVoodrufil     It  contained  an  agreement,  on  his  part,  to 
release  any  part  of  the  mortgaged  premises  from  the  lien 
and  encumbrance  of  the  mortgage,  on  payment  being  made 
at  the  rate  of  8300  an  acre  for  the  land  released,  but  he  was 
not  bound  to  release,  at  all,  except  on  receipt  of  as  muoba:^ 
?500.     Tlie  mortgagors  sold  and  conveyed  the  property  to 
"William  II.  Miller,  on  the  27th  of  October,  1871.    He,  If 
the  deed,  assumed  the  payment  of  the  mortgage.     On  the* 
20th  of  October,  1874,  Woodruft',  for  the  consideration  ot 
82,S00  received  by  him,  released  part  (ten  and  one-third 
acres)  of  the  mortgaged  premises,  and  gave  credit  for  tli*^ 
amount  as  so  much  paid  on  the  mortgage.     The  complain' 
ants,  by  their  bill,  pray  a  decree  for  deficiency  against  the 
mortgagors.     Kent   has  pleaded    his   discharge   in   bant- 
ruptcy,  which  is  admitted,  and  the  complainants  consent  to 
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ismissal  of  the  bill  as  against  him,  so  far  as  the  prayer 
5cree  for  deficiency  is  concerned. 

e  Valentines  have  answered.  By  their  answer  they 
that',  although  Woodruft'  received,  as  consideration  for 
?lease,  (which,  they  say,  was  made  without  their  knowl- 
or  consent)  only  $2,800,  they  are,  in  equity,  entitled,  in 
seertmnment  of  the  amount  of  the  decree  for  deficiency 
st  them,  should  one  be  made,  to  a  credit  on  account  of 
lortgage  debt  of  $300  more  than  that  sum,  that  is,  to  a 
t  of  $3,100,  or  $300  an  acre  for  ten  and  one-third  acres, 
claim  is  based  on  what  they  insist  is  their  equitable 
of  subrogation,  in  view  of  the  assumption  of  the  mort- 
debt  by  Miller,  to  the  rights  of  Woodruff  under  the 
jage,  if  compelled  to  pay  the  debt, 
eir  answer  (there  is  no  testimony  in  the  case)  sets  up 
her  facts  than  those  above  stated  as  the  basis  of  their 
.  Though  the  release  was  made  without  their  knowl- 
or  consent,  it  does  not  appear  that,  when  it  was  made, 
druiF  had  actual  notice  of  the  right  to  subrogation 
1  is  now  set  up.  It  does  not  appear  that  he  had  actual 
e  of  the  assumption  by  Miller  of  the  payment  of  the 
;age.  But  he,  of  course,  had  notice  of  the  conveyance 
iller,  and  was  aware  of  the  fact  that  the  mortgagors, 
C  personally  liable  on  their  bond,  had  the  right  to  look 
B  mortgaged  premises  for  indemnity  against  that  lia- 
'.  It  is  not  alleged  that  he  did  not  act  in  good  faith 
vith  just  intention.  He  was  under  obligation  to  release 
srtain  conditions,  but  those  conditions  were  intended 
ly  for  his  own  protection.  He  was  not  to  be  required 
lease  on  receipt  of  a  less  sum  on  account  of  the  mort- 
money  than  the  part  released  would  amount  to  at  $300 
ere,  and  not  at  all  except  on  receipt  of  at  least  $500  on 
int  of  the  mortgage  debt.  He  was,  of  course,  at  liberty, 
itween  him  and  the  mortgagees,  while  they  were  the 
rs  of  the  property,  to  release,  if  he  saw  fit  to  do  so, 
)ot  consideration.  He  was  bound  to  their  grantee  by 
igreement  to  release.  Indeed,  they  do  not  complain 
36 
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because  he  released,  but  because  he  did  not  receive  a  larger 
sum  of  money  as  a  consideration  for  the  release.  There  is 
no  evidence,  however,  and  it  is  not  even  alleged  that  he  did 
not  receive  the  full  value  of  the  premises  rele^ed.  Tlie 
price  of  $300  per  acre  was  fixed  for  his  protection,  not 
theirs.  It  does  not  appear  that  his  release  wrought  any 
injury  to  them.  If  he  received  the  full  value  of  the  land 
released  as  consideration  for  the  release,  (and,  as  before 
remarked,  there  is  no  evidence  or  allegation  that  he  did 
not,)  they  have  sustained  no  injury.  They  did  not  notify 
him  not  to  release  at  a  less  price  than  $300  an  acre.  They 
do  not  appear  to  have  been  deprived  of  any  right. 

There  will  be  a  decree  for  deficiency  against  the  Valen- 
tines and  Mrs.  Kent.  They  are  not  entitled  to  the  allow- 
ance  which  they  claim. 


In  the  matter  of  the  application  of  the  Newark  Savings 
Institution  for  direction  in  the  management  of  its 
trusts. 

1.  An  incorporated  savings  institution  merely  for  investment  oi 
money  and  payment  of  income,  is  a  general  or  public  trustee,  &" 
incorporated  agency  for  receiving  and  loaning  money  on  account  of 
those  to  whom  the  money  belongs. 

2.  It  is  a  mere  trustee,  and,  as  such,  is  subject  to  the  jurisdiction  of 
this  court  over  trusts. 

3.  Equity  will  interfere  if  there  appears  to  be  occasion  for  so  doingf 
to  prevent  the  unequal  distribution  of  the  assets  of  such  institutioiif 
e.  g.  to  prohibit  the  payment  of  any  depositors  in  full  so  long  as  it  i* 
uncertain  whether  there  will  be  assets  enough  to  pay  the  others  in  ful* 
also. 


On  petition. 

Mr.   A.    Q.   Keasbey  and  Mr.   CorUandt  Parker,  for  the 
petitioner. 
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The  Chancellor. 

Application  is  made  by  the  Newark  Savings  Institution 
»r  judicial  intervention  and  direction  in  the  management 
F  its  trusts.  The  state  of  circumstances  presented  by  the 
etition  as  the  occasion  for  invoking  the  aid  of  this  court  is 
lerein  wholly  attributed  to  the  very  great  depreciation  of 
roperty  which  has  occurred  within  the  last  few  years,  and 
^hich  is  an  unavoidable  concomitant  of  the  commercial 
epression  which  the  country  has  suffered,  and  under  which 
:  is  still  laboring.  In  these  days,  as  is  well  known,  mort- 
;age  investments  originally  carefully  and  judiciously  made, 
)n  property  generally  and  properly  regarded  as  furnishing 
imple  security,  in  very  many  instances,  from  the  cause  just 
referred  to,  not  only  prove  unproductive  of  income,  but  fail 
to  secure  the  repayment  of  the  principal  itself,  so  that  on 
foreclosure  the  lender  is  compelled  to  purchase  the  property 
to  save  the  original  investment.  Other  securities  justly 
accepted  as  the  most  stable  (to  say  nothing  of  those  which, 
though  of  a  lower  grade,  were  nevertheless  considered 
safe,)  have  fallen  in  value. 

Such  a  condition  of  affairs  cannot  fail  to  produce  embar- 
rassment in  the    administration    of   extensive    trusts   for 

• 

investment.  Under  such  embarrassment  the  petitioner 
seeks  the  assistance  of  this  court.  It  alleges  that  it  is  the 
owner  of  assets  (including  certain  depreciated  securities)  to 
the  amount  of  about  $12,000,000,  besides  a  large  sum 
(hundreds  of  thousands  of  dollars)  of  accrued  interest  on  its 

• 

investments  other  than  the  depreciated  securities,  and  that 
its  total  deposits  amount  to  about  $11,000,000 ;  that  these 
^-ssets  consist  of  mortgages  and  public  and  railroad  bonds, 
*nd  that  it  has  now  in  its  possession  government  securities 
amounting,  with  the  premium  thereon,  to  more  than 
♦2,000,000,  and  also  a  very  large  amount  of  other  securities 
immediately  available,  and  that  the  rest  cannot  be  realized 
^Pon  at  once,  and  cannot  be  converted  into  cash  without 
'^  if  the  collection  be  forced  or  the  securities  be  put  into 
the  market 
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The  institution  is  the  oldest  of  the  savings  banks  in  tbe 
city  of  Newark ;  its  managers  have  been  from  the  beginning 
some  of  the  very  best  citizens;  and,  during  the  thirty  years 
of  its  existence,  it  has  had  the  full  confidence  of  the  public, 
as  is  evidenced  by  the  amount  of  its  deposits  and  the 
nftmber  of  its  depositors.  These  latter  are  25,000,  very 
many  of  whom  are  poor  people,  whose  entire  savings  have 
been  placed  there  for  safe  keeping.  Induced  by  rumors  of 
the  embarrassment  of  the  institution,  depositors  of  large 
amounts  are  withdrawing  their  deposits.  To  pay  them  it  is 
necessary  to  convert  available  assets  into  cash.  Obviously 
in  a  very  short  time  the  institution  must  succumb  under  this 
process  of  depletion ;  and  then  the  least  available  assets  will 
be  all  that  will  be  left  for  the  unpaid  depositors. 

The  unfairness  of  such  a  result  is  manifest.  The  institu- 
tion is  a  general  or  public  trustee.  It  holds  the  money  of  its 
depositors  in  trust  for  investment.  Its  charter,  by  its  fourth 
section,  (P.  L,  1847,  j),  105,)  provides  that  the  corporation 
may  receive  as  deposits,  all  sums  of  money  which  may  be 
ofiered  for  the  purpose  of  being  invested,  in  such  sums  and 
at  such  times  and  on  such  terms  as  the  by-laws  shall  prescribe, 
which  shall  be  invested  accordingly,  and  shall  be  repaid  to 
such  depositors  at  such  times,  and  with  such  interest,  and 
under  such  regulations  as  the  board  of  managers  shall  from 
time  to  time  prescribe,  and  the  corporation  may  accept  and 
execute  all  such  trusts  of  every  description  as  may  be  com- 
mitted to  it  by  any  person,  by  will  or  otherwise,  or  be  trans- 
ferred to  it  by  order  of  any  court.  By  the  fifth  section  it 
is  provided  that  it  shall  be  the  duty  of  the  managers  to 
regulate  the  rate  of  interest  to  be  allowed  to  the  depositors 
so  that  they  shall  receive  a  ratable  proportion,  as  near  as 
may  be,  of  the  profits,  after  deducting  therefrom  all  neces- 
sary expenses,  and  a  reasonable  surplus  or  contingent  fund. 

This  court  has  jurisdiction  over  all  trusts,  as  well  where 
the  trust  is  held  by  a  corporation  as  where  the  trustee  is  an 
individual.  A  savings  institution,  such  as  the  petitioner,  i» 
a  mere  trustee.     Coite  v.  Society  for  Savings^  82  Comu  178; 
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Bunnell  v.  CoUinstilk  Savings  Society^  38  Conn.  203.  It  has  no 
itock.  It  receives  the  money  of  depositors  for  investment, 
incj  invests  it  on  securities  taken  for  the  general  benefit  of 
he  depositors.  It  is  merely  a  large  incorporated  agency  for 
eceiving  and  loaning  money  on  account  of  those  to  whom 
he  money  belongs.  {Goite  v.  Society  for  Savings.)  The 
nterest  received  upon  the  investments  is  to  be  ratably 
livided  among  the  depositors.  It  is  so  expressly  provided 
)y  the  charter  of  the  petitioner.  The  depositors  (in  the 
ibsence  of  fraud  on  the  part  of  the  managers  from  which 
)ersonal  liability  would  arise)  have  no  recourse  whatever 
or  repayment  of  their  principal  or  interest  to  anything 
jxcept  the  general  investments  of  the  institution. 

The  institution  now  before  me  was  incorporated  for  the 
lole  purpose  of  receiving  and  investing  deposits.  The 
lesign  of  the  legislature  in  granting  the  charter,  was  to 
)romote  industry  and  frugality,  and  preserve  and  husband 
he  fruits  of  honest  toil.  It  contemplated  no  benefit  to  the 
nanagers,  but  looked  only  to  the  security  and  advantage  o£. 
he  depositors.  The  trust  thus  created  is  a  geneml  or 
mblic  trust  No  depositor  has,  under  the  charter  or  in 
iquity,  any  right  to  any  particular  security  in  the  hands  of 
he  institution  for  his  deposit  more  than  any  other  deposi- 
or.  All  the  assets,  after  deducting  necessary  expenses,  are 
leld  as  a  common  fund  for  the  security  of  all  the  depositors. 

It  follows  that  no  depositor  has  any  reason  for  complaint 
f  he  is  not  permitted  to  receive  his  deposit  in  full  if  there 
►€  even  any  uncertainty  as  to  whether  there  will  be  assets 
nough  to  pay  all  the  others  in  full.  It  follows,  also,  that 
he  institution  ought  not,  under  such  circumstances,  to  be 
>ermitted  to  exhaust  such  of  its  securities  as  are  imme- 
liately  convertible  into  cash  without  loss  in  the  payment  in 
all  of  clamorous  or  alert  depositors,  and  leave  for  those 
vho  are  less  vigilant,  or  who  may  be  less  informed  of  the 
ituation,  the  securities  which  are  less  available,  and  on 
v'Uch  such  loss  may  be  sustained  as  that  the  latter  may  fail 
o  realize  the  full  amount  due  them.    In  other  words,  the 
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vigilant  depositors  ought  not  to  be  permitted  to  devolve  all 
the  losses  of  the  trust  on  the  others  who  are  as  much  entitled 
to  payment  in  full  as  they  are. 

To  insure  justice  to  the  helpless  is  one  of  the  most  valua- 
ble prerogatives  of  thia  court.     Equality  in  the  present  case 
is  equity.      I  have  no  doubt  as  to  the  jurisdiction  of  this 
court  over  the  subject,  and  I  have  no  hesitation  whatever  in 
exercising  it.     Under  the  circumstances,  I  deem  it  my  duty 
to  see  to  it  that  the  assets  of  this  trust,  in  the  hands  of  the 
institution,  are  not  inequitably  administered.    I  shall,  there- 
fore, control  the  management  in  this  respect.     Those  of  the 
assets  which  are  immediately  convertible  into  cash  without 
loss  amount,  as  before  stated,  to  $2,000,000.    The  managers 
will  be  required  to  pay  to  all  depositors  who  shall  apply  for 
it,  eighteen  per  cent,  of  their  deposits,  with  two  per  cent, 
interest  or  dividend  on  their  deposits — the  former  payable 
on  demand,  and  the  latter  on  the  first  day  of  January  next 
— and  will  be   restrained   by  injunction  from  paying  auy 
more  than  that  percentage  and  interest  to  any  one  until  the 
further  order  of  this  court.     This  will  enable  every  deposi- 
tor who  desires  it  to  receive  eighteen  per  cent,  of  his  deposit 
at  once,  and  will  protect  all,  and  prevent  any  unfair  advan- 
tage of  one  over  another.     It  is  and  will  be  held  to  be 
equivalent  to  a  declaration  of  a  dividend  of  that  amount  on 
all  deposits  now  held  by  the  institution.     Those  who  shall 
not  now  receive  it  will  be  entitled  to  receive  it  hereafter  in 
any  event,  and  it  will  be  secured  to  them  by  the  power  of 
this  court. 

I  will,  also,  direct  that  the  managers  shall,  until  further 
order  of  this  court,  keep  separate  from  the  deposits  hith- 
erto received  all  deposits  which  they  may  hereafter 
receive,  and  that  they  safely  and  securely  invest  such  new 
deposits  separately  in  the  bonds  of  the  United  States,  or  of 
this  state,  or  of  the  city  of  Newark,  and  in  such  manner  that 
the  investments  may  be  identified,  in  order  that  they  may 
not  be  liable  to  be  subjected  to  the  payment  of  or  affected 
by  any  loss  which  may  be  sustained  on  investments  takea 
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■f  the  institution  in  the  past  administration  of  its  trusts, 
his  court  will  protect  such  new  depositors  froni  any  such 
xbility. 

In  order  that  the  exact  condition  of  the  institution  may 
I  satisfactorily  ascertained,  an  examination  of  its  assets 
id  liabilities  will  be  made  forthwith  by  competent  persons 
'  be  appointed  by  me. 

The  course  now  taken  in  regard  to  this  institution  is  not 
ithout  precedent  in  this  court.  In  the  case  of  the  Hobo- 
71  Bank  for  Savings  (1874),  like  measures  were  taken  by 
ic,  under  similar  circumstances,  with  salutary  eftect  and 
ost  beneficial  results  to  the  depositors.  The  charter, 
ideed,  expressly  authorized  intervention  by  this  court  in 
le  management,  on  the  petition  of  depositors ;  but,  under 
le  circumstances,  I  would  have  taken  the  action,  under  the 
le  power  of  this  court  over  trusts,  if  the  authority  had  not 
een  found  in  the  charter. 


Luther  Hampton 

V. 

Ayres  Coddington  and  others. 

A  signature  to  a  bill  in  the  firm  name  of  two  counselors,  who  are  in 
'^''tnership,  is  a  compliance  with  the  rule  requiring  all  bills  to  be 
gned  by  counsel.  • 


Messrs.  Bartine  ^  Davis,  for  the  motion. 
Mr.  J.  Schomp,  contra. 

Th»  Chancellor. 

A  motion  is  made  to  dismiss  the  bill,  on  the  ground  that 

is  not  signed  by  counsel,  as  required  by  the  first  rule  of 

lis  court.   It  is  signed  with  the  firm  name  of  Messrs.  Clark 
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&  Schomp,  as  counsel.  Those  gentlemen  are  both  coun- 
selors at  law,  practicing  at  the  bar  of  this  court  It  is 
insisted  .that  such  signature  is  not  a  compliance  with  the 
rule,  that  the  rule  requires  the  signature  of  an  individual  as 
counsel,  and  is  not  complied  with  by  the  signature  of  the 
partnership  name  of  a  firm  of  counselors. 

The  objection  cannot  be  sustained.     The  rule  requiring 
the  signature  of  counsel  to  a  bill  was  designed  to  secure 
proper  form  in  the  pleading,  and  as  a  security  against  the 
introduction  of  irrelevant  or  scandalous  matter.     "From  an 
early  period,"  says  Spence,  (1  Spence's  Eq.  Jur,  369,)  "  the 
signature  of  counsel  practicing  at  the  chancery  bar  was 
required  to  every  bill.     That  sanction  for  the  issuing  of  the 
subpcena  was  substituted  for  the  personal  examination  of 
the  bill  by  the  chancellor,  and  it  was,  besides,  a  security 
against  the  introduction  of  scandalous  and  irrelevant  mat- 
ter, with  which  the  parties  were  too  apt  to  defile  the  records, 
when  left  to  themselves."     This  purpose  is  manifestly  quite 
as  w^ell  answered,  to  say  the  least  of  it,  by  the  signature  of 
a  firm  of  counselors  as  by  that  of  a  single  member  of  the 
firm.     The  signature  must  be  the  proper  handwriting  of  one 
of  the  members  of  the  firm,  and  he  certainly  would  be  held 
responsible  to  the  court  for  the  certificate  which  the  signa- 
ture imports.     Nay,  more  :  in  such  case  authority  would  be 
presumed  to  exist  for  the  signature  of  all  of  the  menibon' 
of  the  firm,  and  they  would  be  held  responsible  accordingly. 
I  do  not  perceive  any  reason  for  the  construction  of  the  rule 
which  is  contended  for  by  the  defendant's  counsel. 

The  motion  is  denied,  with  costs. 
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Eliza  L.  Freeland 

V. 

Henry  V.  Mandeville,  executor,  and  others. 

L  testator  directed  his  executors  to  sell  all  his  real  and  personal 
ite,  and  out  of  the  proceeds  to  purchase  a  house  and  lot,  to  be 
upied  by  his  widow  and  his  five  youngest  (her)  children,  as  a  home, 
til  the  youngest  child  should  attain  to  majority,  and  directed  them 
invest  the  balance,  after  payment  of  his  debts,  and,  out  of  the 
ome,  provide  for  the  support  of  the  same  persons  and  a  son  of  his 
a  former  wife,  for  the  same  time,  and  on  the  arrival  of  that  period. 
Bell  the  house  and  lot  and  divide  the  proceeds  and  the  principal  of 
i  investment  equally  among  all  his  children,  making  no  provision 
latever  for  the  widow  beyond  the  period  of  the  majority  of  the 
ungpst  surviving  child.  After  payment  of  debts  there  remained 
thing  but  the  testator's  homestead  farm.  This  was  sold,  and  the 
use  and  lot  bought  with  the  proceeds.  The  widow  released  her 
•wer  in  the  farm,  but  only  on  the  express  understanding  and  assur- 
ce,  from  the  surviving  executor  and  his  counsel,  that  she  would  be 
titled  to  the  value  of  her  dower  on  sale  of  the  house  and  lot.  Held^ 
At,  under  the  circumstances,  she  wo^  not  put  to  her  election,  but  was 
titled  to  the  value  of  her  dower  in  the  farm,  and  the  provision  also ; 
d  that  she  had  never,  in  fact,  been  put  to  her  election. 


Bill  for  relief.     On  final  hearing  on  pleadings  and  proofs. 

Mr.  Gilbert  CoUinSj  for  complainant. 

Mr.  Charles  H.  VoorhiSy  for  the  answering  defendants. 

The  Chancellor. 

The  complainant  files  her  bill  to  obtain  satisfaction  for  her 
vver  in  certain  land  in  Hudson  county,  of  which  her  hus- 
rid,  Lawrence  Freeland,  died  seized.  He  died  in  March, 
56.  He  was  a  widower,  with  six  children,  when  she  was 
irried  to  him,  and  she  had,  by  him,  five  children.  By  his 
11,  after  appointing  his  brother-in-law,  Henry  Mandeville, 
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and  his  sons  Abraham  and  Smith  Freeland,  and  the  sur- 
vivors and  survivor  of  them,  executors,  he  authorized,  em- 
powered and  directed  them  to  sell,  as  soon  after  his  decease 
as  they  might  deem  best,  all  his  personal  and  real  estate, 
either  at  public  or  private  sale,  and  upon  such  terms  as  to 
them  might  seem  most  advantageous,  and  of  the  proceeds 
thereof,  after  payment  of  his  debts,  to  invest  so  much  as 
might  be  necessary  for  the  purpose,  in  the  purchase  of  a 
suitable  lot  or  lots  of  ground,  and  to  erect  a  suitable  dwell- 
ing-house thereon,  or  in  the  purchase  of  a  lot  or  lots  and 
dwelling-house  already  erected,  as  they  might   prefer,  in 
such   place   as  they  might  think  most  advisable;    which 
dwelling-house  aud  laud  should  be  used  and  occupied  by  his 
widow  and  his  five  youngest  children,  until  the  youngest 
child  should  arrive  at  full  age,  as  a  permanent  and  comfort- 
able home ;    and  he   directed  that,  on  the  arrival  of  the 
youngest  child  at  full  age,  the  house  and  land  should  be  sold 
by  his  executors,  and  the  proceeds  equally  divided  by  them 
among  his  children  living  at  the  time  of  his  decease,  and 
their    heirs.      He    further,  directed    that,   until   such  sale 
thereof,  the  property  should  be  held  in  trust,  by  his  execu- 
tors, for  the  benefit  of  his  children.     He  further  directed 
that  his  executors  should  invest,  on  bond  and  mortgage,  the 
balance  of  the  proceeds  of  his  real  and  personal  estate,  after 
payment  of  his  debts  and  providing  the  dwelling-place,  and, 
from  the  annual  income  to  be  derived  from  the  investment, 
provide  for  the  support  of  his  widow  and  the  five  youngest 
children,  until  the  youngest  of  those  children  should  attain 
the  age  of  twenty-one  years,  and  also  for  the  support  of  bis 
son  Abraham,  (a  son  of  his  first  marriage,)  until  he  should 
marry   or   remove   from   the   family.      He   also   gave  and 
directed  the  executors  to  pay  Abraham  $500,  and  directed 
that  when  the  voun£:est  of  his  living  children  should  attain 
to    full    age    his  executors   should   divide   the   money  s^ 
invested,  with  all  its  accumulations,  equaHy  among  his  chil- 
dren then  living,  or  their  heirs.     He  also  provided  that  ii 
raham  should  marry,  he  should  receive,  in  addition  to  to 
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^ual   share  of  the  estate,  $400,  for  the  purchase  of  two 
orses  and  a  wagon  and  harness.     In  1864,  the  other  exeeu- 
)rs  being  then  dead,  Mr.  Mandeville  sold  the  testator's  real 
jtate,  a  farm,  for  $13,000,  clear  of  the  widow's  dower.    She 
jleased  her  dower  to  the  purchaser  for  a  merely  nominal 
>nsideration.     It  appears  that,  for  three  years  after  the  tes- 
itor's  death,  she  and  her  children  lived  on  the  farm,  and 
lat  it  was  leased  for  five  years  thereafter,  for  $400  a  year, 
at  of  which  sum  the  annual  taxes  and  repairs  were  paid, 
^getber  with  the  interest  on  a  mortgage  of  $2,000  on  the 
Toperty.     After  the  tenant  left  the  property  it  was  sold,  in 
.864,  as  above  mentioned,  for  $13,000,  over  and  above  the 
nortgage.    Out  of  the  money  received  from  the  sale  a  house 
md  lot  were  bought,  according  to  the  directions  of  the  will, 
and  the  widow  and  her  children  lived  on  that  property  until 
the  youngest  surviving  child  became  of  age,  and  the  widow 
continued  to  occupy  it  after  that  time  until  it  was  sold, 
^hich  was  in  March,  1876.    She  and  the  children  were  sup- 
ported, in  part,  at  least,  by  the  interest  of  so  much  of  the 
proceeds  of  the  sale  of  the  farm  as  was  not  invested  in  the 
louse  and  lot.     There  appears  to  have  been  no  personal 
estate  of  the  testator  to  be  invested  for  the  support  of  her 
^d  her  children,  and  there  does  not  appear  to  have  been 
*ny  real  estate  except  the  farm.     She  claims  compensation 
for  her  dower  in  the  farm,  and  her  claim  is  resisted  by  the 
heirs  of  her  husband,  on  the  ground  that,  by  the  will,  pro- 
vision in  real  estate  was  made  for  her  in  lieu  of  her  dower, 
from  which  provision  she  did  not  dissent,  but  which,  on  the 
other  hand,  she  accepted.     The  provision  made  for  her  by 
tte  will  was  not  such  as  to  put  her  to  her  election  under 
the  sixteenth  section  of  the  dower  act.      Van  Arsdale  v.  Van 
-^^sdale^  2  Dutch.  404.     Nor  was  she  put  to  her  election  on 
the  ground  that  the  testator  intended  the  provision  made  for 
her  hy  the  will  in  lieu  of  her  dower.     That  provision  was. 
Practically  and  substantially,  the  use,  in  common  with  her 
five  children  and  Abraham,  of  the  proceeds  of  the  sale  of 
Qie  &rm  until  the  youngest  surviving  child  should  attain  to 
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full  age.    By  her  dower  she  would  have  been  entitled  to  the 
use  of  a  third  of  the  property  for  her  life. 

In  Colf/ate  v.  Colgate^  8  C.  S.  Gr.  372,  where  a  testator 
devised  all  the  residue  of  his  estate  to  his  executors,  in  trust, 
to  sell  and  dispose  of  his  real  estate,  and  to  convert  the  per- 
sonal into  money,  and  to  divide  the  proceeds  of  both  into 
two  equal  parts ;  to  invest  one  of  such  parts  and  pay  the 
income  thereof  to  his  wife,  during  her  life,  and,  on  her 
death,  to  divide  the  principal  equally  among  his  children, 
then  living,  and  to  divide  the  remaining  half  into  as  many 
equal  shares  as  he  should  leave  children  surviving  him, 
and  to  pay  one  of  such  last  named  shares  to  each  child, 
&c.,  the  rents  and  income  of  the  real  estate,  until  the  sale, 
to  be  divided  in  the  same  shares,  it  was  held  that  the 
provision  for  the  widow  was  inconsistent  with  her  dower, 
and  that  she  was  required  to  elect.  The  direction  \(i 
collect  the  rents  and  income  of  the  real  estate  and  to 
divide  them  in  the  same  shares  as  directed  as  to  the 
income  of  the  personal  estate,  appeared  to  the  chancellor 
inconsistent  with  the  estate  in  dower,  and  to  show  more 
clearly  that  the  provisions  for  the  widow  were  intended 
in  lieu  of  dower.  The  chancellor  said  that  it  was  hardk 
possible  to  doubt  that  the  testator  intended  that  one- 
half  of  the  income  should  be  all  that  the  widow  should 
receive,  and  that  he  did  not  mean  that  she  should,  in  addi- 
tion, have  one-third  of  the  share  given  to  her  children.  He 
adduced  in  support  of  his  conclusion  certain  English  cases, 
and  the  case  of  Savage  v.  Burnham,  17  N.  Y.  561.  In  all 
the  cases  cited  by  him  the  provision  for  the  wife  was,  as  it 
was  in  the  case  before  him,  for  her  life  at  least.  In  the  last 
mentioned  case  the  testator  devised  all  his  real  estate  io 
trust  to  sell,  at  the  death  of  his  wife,  and  directed  that  she 
should,  during  her  life,  take  and  receive  one-third  of  the 
clear  yearly  rents  and  profits  thereof. 

In  Chalmers  v.  Storie,  2  V.  ^  B.  222,  the  testator  gave  all 
his  real  and  personal  estate  to  his  wife  and  two  children, 
equally  to  be  divided  among  them.     In  case  of  the  death  of 
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th  children  in  the  life-time  of  his  wife,  their  shares  were 
go  to  her  for  her  life ;  and,  should  they  survive  her,  at 
r  death  her  share  was  to  go  to  the  children, 
[n  Dickson  v.  Robinscm^  Jacob  503,  the  testator  devised  all 

real  and  personal  estate  to  his  wife,  in  trust  for  herself 
i  her  children. 

[n  Roberts  v.  Smithy  1  Sim,  ^  Stu.  513,  the  will  gave  a 
assuage  in  fee  to  the  wife  of  the  testator,  and  devised  all 
3  rest  of  his  estate,  leasehold  and  freehold,  to  her  and 
o  other  persons,  in  trust,  to  pay  one-half  of  the  income  to 
r  during  her  widowhood,  and  the  other  half  to  the  main- 
nance  of  the  testator's  children. 

In  Stark  v.  Hunton,  Sax.  216,  the  devise  was  to  the  wife, 
iring  her  widowhood,  of  a  tavern-house  and  lot  and  the 
rniture  and  stock  therein ;  the  house  and  lot  and  furniture 
'  be  disposed  of  "  according  to  law  "  at  her  marriage. 

In  Noiris  v.  Clark^  2  Stock.  51,  it  may  be  remarked,  the 
ill  declared  that  the  wife's  acceptance  of  the  gift  should 
)rever  exclude  her  from  any  further  demands  on  the  testa- 
)r'8  estate.  In  the  present  case  the  provision  made  for  the 
estator's  "  wife  was  not  equal  to  her  dower,  either  in 
mount  or  duration."  She  has  outlived  the  period  of  time 
^hen  her  youngest  child  attained  to  full  age,  and  if  she  is 
rtthout  right  to  dower  she  is  wholly  unprovided  for.  The 
estator  appears  to  have  intended  to  provide  for  her  wants 
ind  those  of  her  children,  but  he  seems  not  to  have  carried 
iis  thoughts  in  reference  to  her  support  beyond  the  period 
►f  the  majority  of  his  youngest  surviving  child.  He 
provided  a  home  and  support  for  her  and  her  children  up  to 
bat  time,  but  while  he  provided  for  them  thereafter,  he 
Dade  no  provision  for  her  from  that  time.  He  has  not 
'xpressly  declared  his  intention  to  bar  her  dower.  Said 
Chancellor  Walworth :  "  To  bar  the  widow  of  her  dower  by 
Duplication,  where  the  testator  has  not  in  terms  declared  his 
Dtention  on  the  subject  by  his  will,  the  provisions  of  the 
^ill,  or  some  of  them,  must  be  absolutely  inconsistent  with 
he  didm  of  dower,  so  that  the  intention  of  the  testator  will 
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be  defeated  as  to  some  part  of  the  property  devised  or 
bequeathed  to  others  if  she  takes  her  dower  as  well  as  the 
provisions  made  for  her  by  the  will/'  Sandford  v.  Jackson, 
10  Paige  266.  "  The  intention  must  be  so  plain,"  says 
Chancellor  Vroom,  ''  as  not  to  admit  of  any  reasonable 
doubt.  The  claim  of  dower  must  be  inconsistent  with  the 
will  or  so  repugnant  to  its  provisions  as  to  disturb  and 
defeat  them."  Stark  \.  Huntorij  Sax.  216.  Said  Chancellor 
Williamson  in  Norris  v.  Clark^  2  Stock.  51,  "  To  debar  the 
widow  of  this  right "  (of  dower)  "  and  to  put  her  to  an 
election  between  her  dower  and  a  bequest  in  the  will,  there 
must  be  some  express  declaration  of  the  testator  excluding 
her  from  her  right,  or  it  must  be  clear  by  implication  that 
such  was  his  intention."  "  It  is  not  enough,"  said  Vice- 
Chancellor  Kindersley,  "  to  say  that  upon  the  whole  will 
it  may  fairly  be  inferred  that  the  testator  intended  his 
widow  should  not  have  her  dower ;  in  order  to  compel  her 
to  elect,  the  court  must  be  satisfied  that  there  is  a  positive 
intention  either  expressed  or  clearly  implied  that  she  is  io 
be  excluded  from  dower."  Gibson  v.  Gibson,  17  Eng.  L.  jf 
E,  349. 

It  by  no  means  appears  to  me  beyond  a  reasonable  doubt 
that  the  testator  intended  that  his  widow's  acceptance  of  the 
meagre  and  inadequate  provision  of  his  will,  far  less,  as  it 
in  fact  was,  than  that  which  her  dower  right  would  have 
secured  to  her,  should  deprive  her  of  that  right.  It  appears 
rather  that  he  intended,  by  the  provision  which  he  made,  to 
keep  her  young  family  together  until  the  youngest  should 
attain  majority,  and  to  give  her  a  home  and  support  with 
them  for  their  benefit  until  that  period  without  reference  to 
or  in  anywise  affecting  her  legal  right  in  his  real  propertv. 
Xor  were  any  of  the  provisions  of  the  will  dependent  on  the 
relinquishment  of  her  dower.  The  land  might  have  been 
sold  subject  to  her  dower.  It  was,  in  fact,  sold  on  an 
arrangement  for  the  relinquishment  of  it  on  compensation 
being  made  to  her  out  of  the  purchase-money.  The  fact 
that  she  consented  to  the  sale,  and  took  her  dower  out  of 
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he  purchase-money,  was  regarded  by  Lord  Alvanley,  M. 
L,  in  Davis  v.  French^  2  Ves,  Jun.y  572,  577,  as  a  complete 
nswer  to  the  objection  that  the  widow's  claim  of  dower 
^ould  obstruct  the  sale.  The  English  cases  are  numerous 
1  which,  under  similar  and  even  far  more  advantageous 
revisions  for  the  widow,  the  court  of  chancery  has  held 
lat  she  was  not  bound  to  elect,  but  was  entitled  to  her 
ower  as  well  as  the  special  provision  made  for  her  by  the' 
rill,  and  that  her  claim  of  dower  was  not  inconsistent  with 
be  testator's  direction  that  his  real  estate  be  sold  in  order 
o  furnish  the  means  for  such  special  provision.  Many  of 
hem  will  be  found  in  Roper  on  Husband  and  Wife^  and 
.Hancy  on  the  Bights  of  Married  Women.  There  are  also 
^.merican  cases  to  the  same  effect.  Wood  v.  Wood^  5  Paige 
>96  ;  Irving  v.  Dekay^  9  Paige  521 ;  Leicis  v.  Smithy  5  Seld. 
J02.  Chancellor  Vroom,  indeed,  in  Stark  v.  Hunton,  Sax, 
216,  227,  remarks  upon  the  policy  of  the  English  law,  with 
respect  to  dower,  and  contra-distinguishes  from  it  the  policy 
of  our  law  as  manifested  by  our  statute,  and  Chancellor 
Zabriskie  in  Colgate  v.  Colgate,  8  C.  E.  Gr.  372,  approves  the 
distinction.  Our  statute,  it  may  be  remarked,  however,  has 
received  a  strict  construction.  Van  Arsdale  v.  Van  Arsdale^ 
vbi  supray  and  the  rule  of  construction  laid  down  by  Chan- 
cellor Vroom  is  no  less  stringent  and  exacting  in  favor 
of  the  widow  than  that  laid  down  in  the  English  cases. 
Here,  as  there,  the  question  is  merely  as  to  the  intention  of 
the  testator. 

The  widow,  in  the  case  before  me,  has  never  in  fact 
elected  to  receive  the  provisions  of  the  will  in  lieu  of  her 
dower.  The  evidence  is  clear  that  she  was  not  called  upon 
to  inake  an  election.  Up  to  the  time  of  the  sale  of  the 
ferm  she  and  the  family  resided  together  there  ;  and  when 
^t  was  sold,  in  1864,  and  she  released  her  dower  in  it,  it  was 
Ott  the  understanding,  on  her  part  and  on  that  of  the  execu- 
tor and  his  legal  counsel,  and  she  was  then  so  advised  by 
the  latter,  that  she  was  not  required  to  elect,  but  was  enti- 
^^  to  the  provision  under  the  will,  and  her  dower  also. 
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The  counsel  above  referred  to  testifies  that  he  told  her  that 
she  would  get  the  dower  out  of  the  fund  realized  from  the 
sale  of  the  property  ;  that  the  executor,  at  the  time  of  the 
final  settlement,  would  give  it  to  her,  and  that  the  amount 
which  she  would  be  entitled  to  receive  in  commutation 
would  depend  upon  her  age.  He  adds,  that  it  was  not  her 
intention  to  release  her  dower  without  compensation,  and 
he  says  that  he  should  judge  that  she  had  not  the  slightest 
idea  of  doing  anything  of  that  kind,  and  adds,  that  it  was 
not  the  intention  of  the  executor,  or  of  himself,  that  she 
should  do  so.  She  does  not  appear  to  have  ever  abandoned 
her  claim  to  dower,  or  to  have  been  aware  that  she  was  or 
might  be  required  to  elect  between  it  and  the  provision 
made  for  her  by  the  will.  Nor  will  the  fact  tha£  she  availed 
herself  of  and  enjoyed  the  provision  made  for  her  in  the 
will,  be,  under  the  circumstances,  construed  into  an  elec- 
tion ;  for  not  only  was  she  never  apprised  that  she  was 
required  to  elect,  but,  on  the  other  hand,  the  executor, 
through  his  counsel,  advised  her  to  the  contrary.  What 
she  would  have  done  in  the  premises,  had  she  not  been  so 
advised,  appears  by  her  testimony.  She  says  she  never 
Avould  have  signed  the  release  if  she  had  thought  she  would 
not  get  anything  for  it.  Nor  is  it  diflicult  to  conjecture 
what  her  action  Avould  have  been  had  she  been  put  to  her 
election.  Her  dower  would  have  given  her  the  use  of  one- 
third  of  the  farm,  (which  was  the  whole  estate  left  after  the 
payment  of  the  debts,)  subject  to  the  encumbrance  of  the 
mortgage.  That  would  undoubtedly  have  been,  as  before 
remarked,  a  far  better  provision  for  her  than  that  which 
was  made  by  the  will.  The  executor,  who  is  her  brother- 
in-law,  swears  that  if  he  had  not  understood  and  believed 
that  she  would  be  entitled  to  the  value  of  her  dower,  when 
the  youngest  child  should  have  attained  to  full  age,  he 
would  not  have  got  her  to  sign  the  release.  He  seems  to 
have  first  learned  that  her  right  to  dower  was  disputed  after 
his  accounts  as  executor  were  filed  and  restated  by  the 
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court,  which  was  after  he  had  sold  the  property  bought  by 
him  for  the  family. 

In  my  view  of  the  case,  the  widow  was  entitled  both  to 
the  provision  made  for  her  by  the  will  and  her  dower. 
Under  the  circumstances,  she  should,  however,  have  dower 
3nly  from  the  time  when  her  enjoyment  of  that  provision 
ceased,  but  is  entitled  to  it  from  that  time.  There  will  be  a 
iecree  accordingly. 


George  Mahon 

V, 

John  Crothers  and  others. 

After  bill  for  foreclosure,  a  first  mortgagee  is  entitled  to  a  receiver, 
irhere  he  shows  that  he  has  no  personal  security  for  his  debt ;  that  the 
premises  are  an  insufficient  security  ;  that  the  mortgagor  has  not  paid 
the  interest,  and  that  he  has  not  paid  the  taxes  on  the  premises, 
whereby  a  lien  has  been  created  paramount  to  that  of  the  mortgage, 
and  which  may,  if  not  itself  extinguished,  extinguish  the  mortgage. 


Bill  to  foreclose.     Motion  for  receiver. 


Mr.  Flavel  McGee^  for  the  motion. 


The  Chancellor. 


The  complainant's  mortgage  is  the  first  encumbrance 
upon  the  mortgaged  premises.  He  applies  for  a  receiver 
on  grounds  which,  according  to  the  decisions  and  practice 
of  the  court,  are  sufficient  to  entitle  him  to  that  relief.  That 
Wa  mortgage  is  the  first  mortgage  on  the  premises  is  no 
objection  to  granting  the  relief.  In  Cortelyou  v.  Hathaway^ 
3  Stock.  39,  it  was  said  that  "  the  rights  of  the  first  mort- 
gagee and  those  of  a  subsequent  mortgagee,  in  respect  to 
^oUdning  a  receiver  of  the  mortgaged  premises,  are  entirely 
37 
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different ;  that  the  former  has  the  legal  right  to  the  rents 
and  profits,  hut  a  court  of  equity  has  heen  reluctant  to 
appoint  a  receiver  upon  the  application  of  a  first  mortgagee 
for  the  reason  that  such  mortgagee  has  a  remedy  at  law  by 
ejectment,  by  which  he  may  get  into  the  receipts  of  the 
rents  and  profits." 

It  is  very  clear  that  where  the  first  mortgagee  has  come 
into  this  court  to  foreclose  his  mortgage,  and  presents  a 
case  which  would  entitle  a  subsequent  mortgagee,  according 
to  the  practice,  to  a  receiver,  it  is  not  according  to  the 
principles  and  practice  of  this  court  to  refer  him  to  the 
courts  of  law  for  means  to  reach  the  rents  and  profits.  The 
complainant  in  this  case  shows  that  he  has  no  personal 
security  for  his  mortgage  debt;  that  the  mortgaged 
premises  are  an  insufficient  security;  that  the  mortgagor, 
who  is  in  receipt  of  the  rents  and  profits,  not  only  has  not 
kept  down  the  interest,  but  has  not  paid  the  annual  taxes, 
whereby  a  lien  on  the  premises  therefor  paramount  to  that 
of  the  mortgage  and  bearing  a  high  rate  of  interest  has 
been  created  and  still  exists ;  a  lien  which,  unless  the 
property  be  redeemed  therefrom,  will  extinguish  the  mort- 
gage.    He  is  entitled  to  a  receiver. 


William  B.  Manning 
George  T.  Young  and  others. 

1.  The  defence  that  a  mortgage  was,  by  an  agreement  at  the  time  oi 
the  loan,  to  be  payable  in  three  years,  which  time  had  not  elapsed,  »* 
not  sustained  by  the  oath  of  defendant's  agent,  contradicted  by  th*^ 
of  complainant's  agent  and  the  terms  of  the  mortgage  which  h*^ 
been  drawn  payable  in  one  year. 

2.  An  agent's  retention  of  a  percentage  as  compensation  for  obtaio* 
ing  a  loan  on  mortgage,  without  the  mortgagee's  knowledge  does  do^ 
oonstitute  usury. 
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Bill  to  foreclose.      On  final   hearing  on  pleadings  and 
proofe. 

Mr.  John  H.  Jackson^  for  complainant. 

Mr.  Nelson  Runyon^  for  the  defendant,  Sarah  M.  Ketcham. 

The  Chancellor. 

The  answer  sets  up  that,  hy  the  terms  of  the  agreement 
for  the  loan  which  the  mortgage  was  given  to  secure,  the 
mortgagor  was  to  have  three  years  in  which  to  repay  the 
money,  and  the  complainant  was  to  receive  from  the  mort- 
gagor, as  premium  for  the  loan,  seven  and  a  half  per  cent, 
of  the  amount  of  the  loan,  and  that  he  received  it  accord- 
ingly. The  mortgage  was  made  payable  in  one  year  from 
its  date.  The  mortgagor  applied  for  the  loan  to  Mr.  Suy- 
dam,  an  attorney  at  law,  who  undertook  to  obtain  it  for 
him,  and  in  fact  did  so.  It  appears,  however,  that  Mr.  Suy- 
dam  obtained  the  money,  not  from  the  complainant  in 
person,  but  from  the  complainant's  agent.  All  the  conver- 
sation on  the  subject  of  the  time  of  repayment  took  place 
between  Mr.  Young  and  Mr.  Suydam.  The  one  positively 
affirms  that  it  was  agreed  between  them  that  the  time  of 
Inpayment  should  be  three  years,  and  that  it  was  so  under- 
stood between  them  when  the  mortgage  was  executed,  but 
"tbe  other  as  positively  denies  it.  All  that  passed  between 
^r.  Young  and  Mr.  Suydam  on  the  subject  was  said  before 
"^he  mortgage  was  executed,  and  the  mortgage  is,  as  before 
stated,  payable  in  one  year  from  its  date.  That  defence  is 
^ot  maintained. 

Nor  is  the  defence  of  usury  sustained.  The  proof  is,  that 
the  premium  was  received  by  the  complainant's  agent,  as 
his  own  compensation  for  obtaining  the  loan,  and  that  Mr. 
^oang  so  understood  it.  It  is  true  the  latter  contradicts 
the  statements  of  the  agent  on  this  subject,  but  there  is 
Evidence  of  the  unreliability  of  Mr.  Young's  memory ;  for 
^^mple :  he  is  uncertain  whether  he  knew  wYio  N<?«k&  >2ti<^ 
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lender  of  the  money  before  the  time  when  the  mortgage 
was  executed.  He  is  uncertain  as  to  the  presence  of  the 
complainant  in  Mr.  Suydam's  office  on  the  day  when  the 
mortgage  was  executed.  He  is  contradicted  in  his  testi- 
mony that  the  complainant  said  he  had  part  of  the  money 
at  home,  and  promised  to  go  and  get  it.  The  complainant 
absolutely  denies  it,  and  Mr.  Young's  statement  is  not  sus- 
tained, or  in  any  way  corroborated.  The  agent  distinetlv 
swears  that  Mr.  Young  personally  took  part  in  the  negotia- 
tion with  him  for  the  loan,  and  that  it  was  fully  understood 
between  them  that  the  seven  and  a  half  per  cent,  was  for 
the  agent's  compensation  for  obtaining  it.  The  proof  is, 
that  the  complainant  advanced  to  Mr.  Young  the  whole 
amount  secured  by  the  mortgage,  but  that,  by  agreement 
between  him  and  the  complainant's  agent,  the  latter  retained 
seven  per  cent,  of  the  amount  for  his  compensation ;  that 
this  was  done  without  the  knowledge  of  the  complainant, 
and  that  the  latter  never  received  anv  of  the  money  so 
retained  by  the  agent.  31uir  v.  Neicark  Savings  Institution, 
1  a  E.  Gr.  537. 
There  will  be  the  usual  reference  to  a  master. 


The  Trustees  of  the  Cory  Universalist  Society  at 

Sparta,  and  others, 

r. 

George  B.  Beatty  and  others. 

1.  A  boqiicst  of  a  fund  to  certain  trustees,  to  be  paid  after  their 
incorporation,  "  to  employ  a  preacher  of  the  UniversaHst  denomina- 
tion/* is  good  as  a  charitable  bequest. 

2.  Another  clause  provided  that  such  fund  should  faU  into  the  estate 
if  the  trustees  should  not  become  incorporated  by  special  act  of  the 
legislature,  or  otherwise  fail  to  carry  out  testator's  directions  for  one 
year  after  his  or  his  wife's  decease.    Held  (1),  that  the  incorporation  of 
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the  trustees  under  the  general  act  for  organizing  religious  societies,  is 
a  sufficient  compliance  with  the  requirement  in  that  respect.  (2.)  That 
the  executors'  refusal  to  pay  over  the  fund  to  the  trustees  relieves  the 
trustees  from  the  charge  of  default  or  negligence  in  executing  the 
trust  within  the  time  fixed  by  the  testator. 


On  final  hearing  on  pleadings  and  proofs. 

Mr.  A.  Q.  Keasbey^  for  complainants. 

Mr,  Thomas  Kays  and  Mr.  H.  C.  Pitney^  for  defendants. 

The  Chancellor. 

David  Cory,  late  of  Sparta,  in  the  county  of  Sussex, 
deceased,  died  in  October,  1870,  leaving  his  will,  dated 
January  1st,  1869,  whereby  he  appointed  George  B.  Beatty, 
James  L.  Munson  and  Francis  Easton  executors.  The 
twenty-third  item  of  the  will  is  as  follows  : 

"  I  do  hereby  order  my  said  executors,  or  the  survivor  or  survivors 
of  them,  to  retain  in  their  hands  the  sum  of  $12,000,  to  be  retained  for 
the  purpose  of  erecting  a  building  in  the  village  of  Sparta,  Sussex 
county,  New  Jersey,  to  be  called  the  Sparta  Hall,  and  for  the  purpose  of 
establishing  a  church  in  said  place,  of  the  denomination  known  as 
Universalist,  in  manner  following:  I  hereby  appoint  Robert  Mabie, 
George  B.  Beatty,  Daniel  Stillwell,  James  L.  Munson  and  Philip  Kin- 
ney, all  of  the  township  of  Sparta,  in  said  county,  trustees,  to  carry 
into  effect  said  bequest  j  and  I  do  hereby  order  my  executors,  or  the 
survivor  or  survivors  of  them,  as  soon  as  conveniently  may  be  after  my 
decease,  and  as  soon  as  said  trustees  shall  have  been  incorporated 
under  the  act  of  the  legislature  of  New  Jersey  entitled  an  act  to 
carry  into  etfect  the  foregoing  directions,  that  the  said  trustees  so 
incorporated  as  aforesaid,  or  their  successors  in  office,  shall  forthwith, 
after  receiving  a  portion  of  the  $12,000,  say  $4,500  is  sufficient,  [to]  pro- 
cure a  lot  of  land,  by  gift  or  otherwise,  and  [to]  erect  a  building  suitable 
for  the  occasion,  or  as  their  wisdom  shall  direct.  I  do  further  order 
my  said  executors,  and  their  survivors,  to  invest  the  balance  of  the 
$12,000  on  bond  and  mortgage,  on  interest,  and  to  collect  and  pay 
over  to  the  said  trustees  or  their  successors  in  office,  and  also  to  pay 
over  to  said  trustees  thesums  of  money  that  they  may  need  to  procure 
a  regular  preacher  of  the  gospel,  and  of  the  denomination  of  Univor- 
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salist.     Now,  I  order  and  direct  that,  if  the  above-named  trustees  shall 
refuse  or  neglect  to  organize  as  above  described,  or  their  successors  in 
office,  for  the  space  of  one  whole  year  after  my  decease,  to  erect  said 
hall  iJkS  above  described  and  directed,  they  having  the  means  to  do  so, 
then,  in  that  case,  the  said  sum  of  $12,000  to  revert  back  to  my  lawful 
heirs.     But  if  they  shall  succeed  in  erecting  said  hall,  then  I  order  that 
said  trustees,  or  their  successors  in  office,  shall  have  regular  weekly  or 
monthly  services  in  said  Sparta  Hall,  by  a  minister  of  the  gospel  of 
the  denomination  known  as  the  Universalist ;  and  the  said  trustees, 
or  their  successors  in  office,  may  allow  services  by  the  regular  denomi- 
nations to  bo  held  in  said  hall,  to  be  used  for  any  public  purpose  not 
immoral ;  provided,  however,  that  the  said  Universalist  shall  have  the 
preference,  on  all  occasions.     If  the  said  trustees  or  corporation  shall 
fail  to  use  said  house,  or  occupy  for  other   purpose  than   is  above 
described,  then,  in  that  case,  they  forfeit  the  building,  and  shall  revert 
back  to  my  lawful  heirs." 

On  the  7th  of  February,  1870,  he  executed  a  codicil  to 
the  will,  which  contained  the  following : 

"  I  declare  and  ratify  and  confirm  my  said  will,  in  all  respects,  save 
so  much  as  relates  or  respects  the  building  of  a  certain  building,  to  be 
called  the  Sparta  Hall.  Now  I  revoke  that  part  of  my  said  will  that 
relates  to  said  hall.  But  the  $12,000  so  ordered  in  said  will  to  be  paid 
over  to  certain  trustees,  namely,  James  L.  Munson,  James  Stanaback, 
Joseph  McMickle,  Robert  Mabie,  William  Earl,  Daniel  Stillwell. 
George  B.  Beatty  and  Philip  Kinney — the  above-named  $12,000,  after 
they  shall  have  established  a  society  of  the  denomination  of  Univer- 
salist, in  Sparta,  and  also  as  soon  as  the  trustees  shall  have  been  incor- 
porated under  the  act  of  the  legislature  of  New  Jersey  entitled  and  to 
carry  into  effect  the  foregoing  directions,  that  the  foregoing  trusteejs 
and  their  successors  in  office,  may  use  the  above-named  funds,  or  a 
part  of  it,  at  their  discretion,  or  as  their  wisdom  shall  direct,  to  employ 
a  preacher  of  the  above-named  denomination  ;  and  I  further  order, 
that  they  have  preaching  at  least  one-half  of  the  time  in  the  village  of 
Sparta ;  I  further  order,  that  the  above  directions  be  complied  with  iu 
one  year  after  my  decease,  or  the  decease  of  my  wife,  otherwi.se  the 
fund  will  revert  back  to  my  lawful  heirs,  according  as  my  said  will 
directis.  I  now  appoint  Job  Cory,  my  son,  to  be  an  executor  of  my 
said  will,  with  the  first-named  executors." 

The  testator's  property  was  very  large,  amounting  to  over 
$100,000.  After  his  death,  and  on  the  29th  of  July,  1871, 
all  of  the  trustees  named  in  the  codicil,  except  Philip  Mud- 


1  Stew.]  OCTOBER  TERM,  1877.  573 

Trustees  of  Cory  Universalist  Society  v.  Beatty. 


son  and  George  B.  Beatty,  who  declined  to  act  as  trustees 
because  they  were  executors  and  because  of  doubts  as  to 
the  validity  of  the  bequest  in  question,  caused  to  be 
recorded,  in  the  oflSce  of  the  county  clerk  of  Sussex  county, 
a  certificate  of  incorporation,  according  to  the  provisions  of 
the  act "  to  incorporate  trustees  of  religious  societies,''  {Bev. 
p,  957,)  certifying  that  they  had  taken  upon  themselves  the 
name  of  "  The  Trustees  of  the  Cory  Universalist  Society  of 
Sparta."  The  executors  have  refused  to  pay  over  the  money, 
because  they  have  been  advised  that  there  is  doubt  as  to 
the  validity  of  the  above  bequest.  The  bill  is  filed  by  the 
corporation  and  those  who  joined  in  the  certificate  of  incor- 
poration. It  prays  that  the  executors  may  be  decreed  to 
pay  over  to  "  The  Trustees  of  the  Cory  Universalist  Society 
in  Sparta,"  or  to  the  individual  trustees  named  in  the  will, 
for  the  use  of  the  corporation,  the  legacy  of  $12,000,  in  the 
manner  pointed  out  in  the  codicil,  in  order  that  it  may  be 
used  for  the  erection  of  Sparta  Hall  and  to  found  a  Univer- 
salist church,  in  the  manner  provided  in  the  will  and  codicil, 
and  for  other  and  further  relief. 

The  testator  intended  by  the  bequest  as  it  originally  stood 
in  his  will  to  devote  $12,000  of  his  estate  to  the  esfablish- 
meut  in  Sparta  of  a  religious  society  of  the  denomination 
of  Christians  called  Universalists,  and  to  provide  for  their 
use  a  place  of  meeting  for  worship.  He  directed  his 
executors  to  retain  that  sum  "  for  the  purpose  of  erecting  a 
building  to  be  called  the  Sparta  Hall,  and  for  the  purpose 
of  establishing  a  church  in  that  place  of  the  denomination 
known  as  Universalist."  Those  purposes  were  to  be 
accomplished  through  the  instrumentality  of  trustees  whom 
he  appointed  exjiressly  to  carry  them  into  effect,  and  he 
ordered  his  executors,  or  the  survivors  or  survivor  of  them, 
to  pay  over,  as  soon  as  conveniently  might  be  after  his 
decease,  to  the  trustees,  provided  they  should  have  been 
incorporated,  a  part  (which  he  fixes  at  $4,500  for  a  maxi- 
mum amount  of  the  $12,000)  and  directed  the  trustees  to 
erect  with  it  a  building  suitable  for  the  intended  purpose. 
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or  according  to  tlieir  discretion ;  the  balance  of  the  $12,000 
to  be  invested  by  the  executors,  or  the  survivors  of  them,  on 
bond  and  mortgage  at  interest,  and  the  interest  to  be  paid 
over  to  the  trustees  or  to  their  successor  in  oflBce,  who 
were  also  to  receive  the  suras  they  might  require  in  order 
to  procure  a  regular  preacher  of  the  Universalist  denomina- 
tion. The  hall  was  to  be  erected  within  a  year  after  his 
decease,  and  in  default  thereof,  if  the  trustees  should  have 
had  the  means  to  put  up  the  building,  the  $12,000  were  to 
fall  into  his  estate;  when  the  hall  should  have  been  erected 
the  trustees,  or  their  successors  in  office,  were  to  cause  to  be 
held  regular  weekly  or  rnonthly  religious  services  there,  to 
be  conducted  by  a  minister  of  the  UniversaHst  denomina- 
tion. The  trustees  were  to  be  at  liberty  to  permit  the  hall 
to  be  used  for  religious  purposes  by  persons  of  other  Chris- 
tian denominations,  or  for  any  public  purpose  not  against 
good  morals ;  provided,  always,  that  such  use  should  not 
interfere  with  the  use  of  the  hall  by  the  Universalist  society. 
On  cesser  of  the  use  or  misuse  of  the  building,  or  on  failure 
or  abuse  of  the  trust,  the  building  was  to  go  to  the  testator's 
heirs. 

By  the  codicil  the  entire  provision  in  relation  to  the  hall 
was  revoked,  and  the  testator  directed  that  the  $12,000  be 
paid  over  to  certain  trustees  therein  named,  being  the  same 
trustees  named  in  the  will,  with  the  addition  of  three 
others,  James  Stanaback,  Joseph  McMickel  and  William 
Earle,  after  they  should  have  established  a  society  of  the 
Universalist  denomination  in  Sparta,  and,  also,  should  have 
been  incorporated ;  and  they  and  their  successors  in  their 
office  of  trustees  were  to  use  the  $12,000,  or  a  part  of  it,  at 
their  discretion,  to  employ  a  preacher  of  the  Universalist 
denomination ;  ^nd  he  directed  that  they  should  "  have 
preaching  "  at  least  one-half  the  time ;  that  is,  at  least  half 
of  the  time  usually  devoted  to  religious  services,  which  is 
equivalent  to  providing  for  services  to  be  held  on  every 
alternate  Sunday,  at  least.  If  those  directions  were  not 
complied  with  within  a  year  from  the  time  of  his  death,  or 
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>f  the  death  of  his  wife,  the  fund  was  to  fall  into  his  estate. 
By  this  last  provision  he  meant  that  the  bequest  should  be 
iefeated  if  the  scheme  should  not  be  in  operation  within  the 
time  designated.  The  executors  have,  it  is  admitted, 
hitherto  refused  to  pay  over  the  money  or  any  part  of  it. 
The  trustees  are,  therefore,  not  in  default,  and  the  bequest 
has  not  been  defeated  by  any  negligence  on  their. part.  The 
trustees  were  incorporated  within  a  year  from  the  time  of 
the  testator's  death. 

It  is  insisted  that  the  will  and  codicil  both  provide  that 
they  shall  obtain  from  the  legislature  a  special  act  of  incor- 
poration. I  think  the  testator  supposed  that  a  special  act 
would  be  necessary,  but  he  intended  only  to  require  that 
the  trustees  should  be  duly  incorporated,  so  as  to  have  suc- 
cession, and  be  enabled  fully,  as  a  corporation,  to  execute 
the  trust.  The  incorporation  under  the  general  law  is  a 
sufScient  compliance  with  the  requirement,  and,  under  the 
trust  as  modified  by  the  codicil,  is  all  that  can  reasonably 
be  required.  There  appears  to  me  to  be  no  diflBculty  in 
comprehending  the  testator's  meaning.  His  design  was  a 
simple  one:  to  establish  a  Universalist  church  in  Sparta 
and  provide  for  supplying  the  pulpit  with  a  permanent 
preacher,  who  should  render  his  services  on  at  least  every 
alternate  Sunday  in  the  year.  To  that  end  he  provides  that 
the  $12,000  shall  be  paid  over  to  the  trustees  w^hom  he 
names,  and  gives  them  power  to  use  the  whole  or  any  part 
of  the  fund,  at  their  discretion,  for  the  purpose  of  employ- 
ing the  preacher ;  and  that  is  all  of  the  trust  as  it  stands 
under  the  codicil.  Not  only  does  he  give  the  discretion  to 
the  trustees,  but,  providing  for  succession,  he  gives  the  dis- 
cretion to  their  successors. 

The  trust  is  a  lawful  one.  It  is  a  legal  charity.  2  Story^s 
Eq.  Juris.  §  1164.  In  Pember  v.  Inhabitants  of  Kington^  Toth, 
34,  money  given  to  maintain  a  preaching  minister  was  held 
to  be  to  a  charitable  use.  In  Free  Reformed  Dutch  Church 
of  Aquackanonk  v.  Executors  of  Ackerrnan^  there  was  a 
bequest  of  property,  the  interest  to  be  applied  to  the  main- 
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tenance  of  a  preacher.  Chancellor  Isaac  H.  Williamson 
held  it  good  as  a  charitable  use.  In  the  case  before  nie  the 
thing  given  is  certain ;  there  are  competent  trustees  to  take 
the  fund  and  administer  it  as  directed,  and  the  charitv  is 
definite.  This  court  will,  therefore,  uphold  the  trust.  The 
executors  will  be  decreed  to  pay  over  the  $12,000  to  "  The 
Trustees  of  the  Cory  Universalist  Society  in  Sparta,"  to  be 
held  by  them  on  the  trust  declared  in  the  codicil. 


Job   Polhemus 

V. 

Ephraim  p.  Emson. 

A  bill  contained  a  prayer  for  general  relief,  and,  also,  an  alternatiie 
prayer  that  a  voluntary  partition  might  be  established  as  against  i 
judgment  creditor,  or  that  equity  would  so  direct  proceedings  pending 
at  law,  as  to  set  off  in  severalty  to  the  purchaser  at  the  sherift^ssale 
under  the  judgment,  the  part  assigned  to  the  defendant  in  the  volun- 
tary partition.  IleUl,  that  the  reversal  of  a  decree  sustaining  the  volun- 
tary partition,  does  not  preclude  equitable  relief  by  making  th« 
partition  in  this  court. 

Motion  for  decree  dismissing  bill. 
Mr,  Joel  Parker^  for  the  motion. 
Mr.  James  Wilson,  contra. 

The  Chancellor. 

The  final  decree  made  in  this  cause,  Polhemus  v.  Emson,  12 
C.  E.  Gr.  447,  was,  on  appeal,  reversed.  Emson  v.  Pdhemus, 
supra,  439.  A  motion  is  now  made  on  the  remittitur  that 
the  bill  be  dismissed.  The  ground  of  this  application  is, 
and  the  defendant's  counsel  urges,  that  the  decree  of  the 
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mrt  of  errors  and  appeals  fully  and  finally  disposed  of  the 
hole  of  the  complainant's  claim  to  relief  in  equity,  and 
lat  it  but  remains  to  this  court  to  dismiss  the  bill.  I  do 
ot  80  understand  the  opinion.  That  court,  indeed,  held 
bat  the  voluntary  partition  between  Hodson,  the  judgment 
ebtor,  •  and  Polhemus,  the  complainant,  could  not  be 
alidated  in  equity  against  the  purchaser  at  the  sheriff's 
ale  under  execution  on  that  judgment,  because  it  was  not 
alid  in  law ;  but  it  did  not  hold  that  the  complainant  was 
lerefore  without  claim  to  relief  in  equity.  The  particular 
rounds  on  which  the  decree  appealed  from  was  based, 
ere  held  to  be  untenable,  and  the  decree  was  therefore 
M^ersed.  The  bill  not  only  prays  that  the  voluntary  parti- 
on  may  be  established,  but  prays,  also,  in  the  alternative, 
lat  this  court  will  so  direct  the  pending  proceedings  in 
artition  at  law  as  to  set  off  in  severalty  to  the  purchaser  at 
le  sherift'^s  sale  under  the  judgment,  the  part  assigned  in 
18  voluntary  partition  to  Hodson.  It  also  contains  the 
eneral  prayer  for  relief. 

The  question  whether,  under  the  circumstances  presented 
Y  the  case,  adequate  relief  in  the  premises  may  not  be 
iven  in  equity,  was  not  passed  upon  in  the  appellate  court, 
ot  only  is  there  no  decision  on  that  point,  but  it  does  not 
)pear  that  there  was  any  intention  or  disposition  to  decide 
adversely  to  the  complainant.  It  is  due  to  that  court  that 
3  silence  be  not  misinterpreted,  and  that  its  decision  be  not 
^tended  beyond  its  legitimate  and  obvious  limits  in  its 
)plication  to  the  case.  It  is  no  less  due  to  it  that  its  decis- 
n  be  not  made  the  ground  for  upholding  an  injustice 
hich  it  did  not  intend  to  sustain.  Though  the  voluntary 
irtition  is  not  valid  against  the  purchaser  under  the  judg- 
ent,  the  complainant's  claim  to  relief  in  equity  is  by  no 
eans  exhausted.  Indeed,  it  is  not  affected.  The  views 
•esented  in  the  opinion  of  this  court  in  this  case,  as  to  the 
lief  which  would  have  been  administered  if  this  court 
id  felt  constrained  to  hold  the  voluntary  partition  invalid 
^inst  the  purchaser  under  the  judgment,  have  not  been 
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in  anywise  disapproved  by  the  appellate  tribunal,  and,  as 
before  suggested,  it  would  be  dealing  unfairly  with  the 
decision  of  that  court,  to  impute  from  its  silence  on  that 
head  an  intention  to  disfavor  those  view^s.  Now  that  the 
voluntary  partition  has  been  held  invalid,  those  views 
should  have  application.  The  partition  should  be  made  in 
this  court,  for  here  it  may  be  made  in  accordance  with 
equity.  The  motion  for  decree  dismissing  the  bill  is  denied, 
but  without  costs. 


William  E.  Dodge,  Jr. 

V. 

Daniel  Fuller. 

A  bill  to  foreclose  a  mortgage  had  been  filed,  and  also  a  cross-bill  by 
the  owner  of  the  mortgaged  premises,  setting  up  that  the  mortgagee 
had  received  certain  stock  as  collateral  to  the  mortgage,  and  prayins: 
that  he  might  be  compelled  to  have  recourse  tliereto  before  proceedin^^ 
in  the  foreclosure.  Jfeld,  that  one  claiming  a  prior  lien  on  such  .*took. 
by  virtue  of  an  attachment  issued  in  another  state,  might  be  admitted 
as  a  party. 


Suit  to  foreclose  and  cross-suit.     Petition  to  admit  Frank 
P.  Perkins  as  a  defendant. 

Mr,  Landregan^  for  petitioner. 

Mr,  W,  Freeman  y  contra. 

The  Chancellor. 

The  orii^inal  bill  w^as  filed  December  26th,  1876,  bv  Dodge 
against  Fuller,  Atkins  and  others,  to  foreclose  a  mortgage 
given  by  Fuller,  in  1870,  on  land  and  premises  now  owned 
by  Atkins.     Atkins  filed  a  cross-bill,  on  the  5th  of  June, 
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alleging,  among  other  things,  that  Dodge,  on  the  16th 
ovember,  1875,  received  from  Fuller  other  security 
lin  coal  stock)  for  the  mortgage  money,  in  addition  to 
ecurity  of  the  mortgage.  The  mortgage  is  on  premises 
h  Atkins  bought  of  Fuller,  and  which  were  conveyed 
in  by  the  latter  by  deed  with  warranty.  The  cross-bill 
},  among  other  things,  that  Dodge  may  be  required  to 
recourse  to  the  stock  for  the  payment  of  the  mortgage 
jy  before  looking  to  the  mortgaged  premises  for  it. 
ins,  by  his  petition,  alleges  that  on  the  20th  of  March, 
,  he  caused  an  attachment,  for  debt  due  to  him  from 
T,  to  be  issued  out  of  the  supreme  court  of  New  York, 
hat  under  it  the  stock  was  on  that  day  attached  as  the 
jrty  of  Fuller.  He  claims  that  his  lien  is  superior  to 
us's  equity,  and  asks  to  be  permitted  to  come  in  and 
id.  He  is  not  a  party  to  the  cross-bill,  and,  therefore, 
)bjection  urged  in  opposition  to  his  application,  that 
parties  cannot  be  introduced  into  the  suit  by  cross-bill, 
t  pertinent. 

le  question  is,  whether  the  petitioner,  who,  since  the 
ming  of  the  suit,  has  acquired  an  interest  in  a  security 
by  the  complainant  Dodge,  and  which  Atkins  seeks  by 
iross-bill  to  subject,  in  exoneration  of  his  property,  to 
•ayment  of  the  mortgage  debt,  may  be  admitted  to  pro- 
his  interest.  I  see  no  reason  for  denying  his  appli- 
n.  It  is  proper  that  the  petitioner's  claim  should  be 
Heated  upon.  To  decree  that  the  stock  be  sold  without 
•ding  to  him  a  hearing,  would  of  course  be  substantially 
icree  a  sale,  subject  to  his  claim.  This  would  not  be 
;o  the  parties  in  interest,  if  it  can  be  avoided,  as  it  can 
r  permitting  him  to  intervene  in  the  suit, 
is  within  the  power  of  the  court,.according  to  the  prac- 
to  admit  him,  and,  as  the  case  stands,  he  ought  to  be 
tted. 


CASES   ADJUDGED 


IN    THE 


OURT  OF  ERRORS  AND  APPEALS 


Of  the  State  of   New  Jersey, 


ON  APPEAL  FROM  THE  COURT  OF  CHANCERY, 


NOVEMBER  TERM,  1877. 


John  H.  Doughty,  appellant, 

and 
Adelia  Doughty,  respondent. 

-  A  decree  in  a  divorce  suit  will  have  no  extraterritorial  effect 
^n  the  defendant  is  domiciled  in  another  state,  and  is  not  served 
•h  process,  nor  with  notice  of  the  proceedings. 

-,  A  decree  for  divorce,  to  be  entitled  to  extraterritorial  effect, 
^n  the  person  of  the  defendant  is  without  the  jurisdiction,  must  be 
tained  in  a  manner  consistent  with  natural  justice,  and  such  decree 
Enforced  in  another  state  only  on  the  ground  of  comity. 

J.  Although  a  notice  served  on  the  defendant,  when  he  is  without 

2  jurisdiction,  cannot  add  anything  to  the  right  of  judicial  cogni- 
ice,  nevertheless  such  circumstance  may  be  a  controlling  one  when 

3  appeal  is  to  the  comity  of  another  state. 

L  When  a  party  sets  up  that  a  ceremony  of  marriage  was  performed, 
b  that  he  expressly  refused  to  assent  to  the  ceremony  and  marriage, 
ground  is  laid  to  found  a  jurisdiction  on  the  basis  of  status,  and  unless, 
Buch  case,  process  within  the  jurisdiction  is  actually  served,  or  a  vol- 
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untary  appearance  entered,  the  judgment  will  have  no  extraterritoml 
effect. 

5.  Also,  held,  that  the  judgment  in  this  case  was  obtained  by  fraud, 
and  was,  consequently,  void. 


On  appeal  from  a  decree  of  the  vice-chancellor,  reported 
in  Doughty  v.  DoughUj,  12  C.  E.  Gr.  315. 

Messrs.  Davis  and  B.  Williamson^  for  the  appellant. 

Messrs,  Clark  and  Cortlandt  Parker ^  for  respondent. 

The  Chief  Justice. 

This  is  a  bill  for  divorce,  exhibited  by  a  wife  against  her 
husband.  The  grounds  laid  are,  desertion  and  adultery,  b 
order  to  prepare  the  way  for  such  a  decree,  the  complainant 
asks  that  a*  judgment,  rendered  by  the  circuit  court  of 
Whiteside  county,  Illinois,  in  a  suit  by  her  husband,  the 
appellant,  against  her,  declaring  her  marriage  with  him  to 
be  null  and  void,  shall  be  avoided  by  a  decree.  AVhether 
this  judgment  has  a  legal  existence  or  not,  is  the  only  con- 
tested question  in  this  ciise ;  for,  on  the  assumption  of  its 
invalidity,  it  is  not  denied  that  the  appellant  has  been  guilty 
of  the  statutory  oftence  of  desertion,  and,  also,  of  a  breach 
of  his  marriage  vows. 

The  judgment  thus  put  in  question  is  assailed  on  two 
grounds:  First, because  the  court  in  Illinois  did  not  acquire 
jurisdiction  over  the  cause  which  it  adjudicated ;  and, 
second,  because  the  cause  was  brought  within  the  jurisdic- 
tion of  such  court,  if  such  jurisdiction  existed,  by  deceit  and 
fraud. 

First,  then,  with  respect  to  the  former  of  these  grounds. 
On  the  8th  of  August,  1866,  these  parties  were  married  in 
this  state.  A  little  over  a  month  aft^r  the  marriage,  the 
husband  departed  from  this  state  and  went  to  Illinois,  where 
he  has  since  continually'  resided.  The  wife  has  always 
resided,  and  still  resides,  in  this  state.    From  the  day  of  her 
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larriage  to  the  present  time  there  has  been  no  intercourse 
r  communication  between  this  respondent  and  her  husband. 
n  this  condition  of  affairs,  in  the  month  of  November,  1868, 
he  appellant  commenced  the  suit  in  question,  to  dissolve 
lis  marriage,  in  one  of  the  circuit  courts  of  Illinois.  The 
espondent  was  never  within  that  jurisdiction  ;  she  was  not 
erved  with  process,  nor  was  any  notice  of  the  pendency  of 
he  proceedings  given  to  her,  although  her  residence  was 
-ell  known  to  the  appellant.  The  record  now  present 
tows  that  the  clerk  of  the  court  caused  a  notice  of  the  pen- 
oncy  of  the  suit  to  be  published  four  times  in  three  weeks 
I  a  newspaper  of  the  county  in  which  the  court  held  its 
ttings.  The  respondent  not  appearing,  either  in  person  or 
y  attorney,  judgment  was  rendered,  on  the  13th  of  October, 
869,  declaring  the  marriage  ceremony  between  these  par- 
ies null  and  void  for  fraud  and  duress,  and  want  of  consent 
)y  the  husband  to  the  celebration  of  the  marriage. 

On  the  argument,  the  case  being  treated  as  an  ordinary 
^it  for  divorce,  it  was  insisted,  on  the  part  of  the  appellant, 
hat  this  adjudication  by  the  court  in  Illinois  was  conclusive 
n  this  state,  inasmuch  as^such  court  acquired  jurisdiction 
pom  the  fact  that  the  domicile  of  the  appellant,  who  was  the 
laintiff  in  that  proceeding,  was  in  that  state  at  the  time  of 
le  inception  of  the  proceedings.  It  was  not  attempted  to 
e  denied  that  a  judgment,  inter  partes^  settling  ordinary 
ights,  w^hich  should  be  obtained  by  the  methods  made  use 
f  in  this  case,  would  be  possessed  of  no  efficacy  beyond 
le  territorial  limits  of  the  state  by  the  tribunal  of  which  it 
lould  be  so  rendered.  That  a  judgment  of  such  a  character 
ould,  by  the  principles  of  international  and  of  interstate 
kW,  be  treated  as  an  absolute  nullity  in  a  foreign  jurisdic- 
on,  is  a  doctrine  which  is  now  too  completely  settled  to 
imit  of  a  moment's  discussion.     The  rule  thus  established 

in  nowise  a  technical  on^,  being  founded  in  the  universal 

^neession  that  it  is  an  element  essential  to  the  justice  of  all 

iridical  action,  that  all  the  persons  whose  rights  are  to  be 

ijudged  should  have  an  opportunity  of  being  heard.     The 

38 
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argument,  therefore,  which  asserts  the  validity  of  the  pres- 
ent judgment  before  this  court,  must  go  the  length  of  satis- 
fying our  minds  that,  in  suits  for  divorce,  this  principle,  so 
sacredly  preserved  in  all  other  cases,  does  not  prevail  in  this 
case.  It  is  obvious  that  the  sacrifice  is  a  great  one,  and  that 
it  should  not  be  made,  except,  if  at  all,  on  the  ground  that 
an  interest  higher  than  the  duty  of  dispensing  justice  to  the 
contesting  parties,  is  at  stake. 

The  appellant  was  a  domiciled  citizen  of  the  state  of  Illi- 
nois, and  this  circumstance  gave,  beyond  all  question,  the 
courts  of  that  state  jurisdiction  over  a  suit  instituted  there 
by  him  for  a  divorce,  in  pursuance  of  the  statutes  estab- 
lished in  such  state.  A  judgment  obtained  in  such  a 
proceeding,  authorized  by  the  local  authority,  would,  incon- 
testably,  have  a  local  force.  Each  government  has  the 
undoubted  right  to  regulate  the  formation  and  dissolution 
of  the  marriage  contract  so  far  as  such  contract  affects  its 
own  citizens.  It  can,  at  will,  dissolve  a  marriage  by  an  act 
of  legislation,  unless  prevented  by  a  constitutional  restraint; 
and  it  can  ordain  that  either  party  may  dissolve  the  rela- 
tionship at  will,  in  any  method  that  it  may  see  fit  to  pre- 
scribe. A  statute  which  should  enact  that  either  party  to  a 
marriage  might  file  a  petition  in  a  court,  claiming  a  dissolu- 
tion of  the  matrimonial  bond  on  the  ground  of  incompati- 
bility of  temper,  or  even  on  the  ground  of  the  desire  of  the 
petitioner  to  be  divorced,  and  that  thereupon  a  decree,  as 
asked  for,  should  be  made,  would  be  a  valid  proceeding  in 
the  place  where  it  occurred,  even  though  the  other  party 
was  a  non-resident,  and  was  not  served  with  process,  and 
did  not  cause  his  appearance  to  be  entered.  Such  pro- 
ceeding would  be  legal,  if  not  justifiable  in  right  reason, 
inasmuch  as  marriage  is  not  only  a  contract  between  the 
parties,  but  is,  also,  a  relationship  in  which  the  government 
is  interested.  Marriage  creates  a  status  in  which  society  is 
deeply  concerned,  and  which,  therefore,  in  all  civilized 
countries,  is   deemed  subject  to  the  control   of  the  civil 
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uthority.    To  this  extent  the  subject  is  clear  of  all  diflBculty 
r  embarrassment. 

But  we  enter  at  once  upon  debatable  ground  when  we 
ttempt  to  carry  such  local  determinations  as  these  just 
idicated  into  foreign  states  or  countries,  and  call  upon  the 
ourts  (tf  such  places  to  enforce  them.  In  such  a  situation, 
be  conditions  of  the  question  are  entirely  changed.  The 
onside ration  that  a  government  has  the  right  to  regulate, 
B  to  its  own  citizens,  the  matrimonial  relationship,  has  now 
)st  the  greater  part  of  its  force ;  and  it  is  met  by  the  coun- 
srvailing  principle,  that  such  government  has  no  just  claim 
:>  a  right  to  impose  its  policy  beyond  the  limits  of  its  own 
?rritory.  This  embarrassment  reaches  its  acme  when  the 
arties  to  the  marriage  have  their  domiciles  in  different  states, 
a  such  a  position  of  things,  it  is  not  difficult  to  declare  that 
proceeding  for  divorce,  carried  on  in  the  state  wherein  ia 
le  domicile  of  one  of  the  parties,  shall  operate  so  as  to- 
lange  the  status  of  such  party  within  the  territory  of  such 
ate ;  but  it  is  difficult  to  find  any  principle  for  declaring^ 
lat  such  proceeding  shall  have  the  effect  of  changing  the 
atus  of  the  other  party  in  the  state  wherein  he  is  domi^ 
led.  In  suits  of  this  character,  the  doctrine  that  gives 
irisdiction  from  the  mere  fact  of  the  domicile  of  one  of  the 
irties,  must  inevitably  lead  to  the  imposition  of  the  policy 
r  one  state,  with  respect  to  marriage,  upon  the  other  state 
I  which  the  other  party  to  the  marriage  has  his  residence. 

In  the  present  case,  it  is  claimed  that  the  judgment  in  the 
)urt  of  Illinois  had  the  effect  not  only  of  changing  the 
atus  of  the  appellant  in  that  state,  and  thus,  in  that  respect, 
iforcing  the  policy  of  the  laws  of  that  locality,  but  the 
irther  effect  of  changing  the  status  of  the  respondent  in 
lis  state,  her  citizenship  here  being  undisputed.  The  right 
Fthe  foreign  court  to  adjudicate  with  respect  to  the  status 
Fits  own  domiciled  citizen  is  undisputed ;  but  I  have  failed 
)  see  how  its  right  to  decide  the  status  of  a  citizen  of  this 
»te,  by  such  adjudication,  is  to  be  conceded. 
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It  seems  to  me,  that  a  judgment  can  carry  with  it,  per  se^ 
no  extraterritorial  force  when  the  jurisdiction  in  the  case 
rests  alone  on  the  fact  that  the  complainant  has  his  domicile 
within  such  jurisdiction.  All  the  claim  which  such  an 
adjudication  has  to  foreign  recognition,  in  my  opinion,  reste 
on  the  ground  of  comity.  It  is  not  a  judgment  such  as  is 
entitled  to  recognition  and  enforcement  in  other  states  by 
force  of  the  act  of  congress  and  the  constitution  of  the 
United  States.  In  my  opinion,  it  is  only  judgments  that 
ensue  from  jurisdiction,  regularly  obtained  over  the  parties 
by  service  of  process  upon  them,  or  by  voluntary  appear- 
ance, or  when  the  proceeding  is  strictly  in  rem^  that  carry 
with  them  these  high  sanctions,  and  which,  therefore,  are 
everywhere  conclusive.  Jurisdiction  in  divorce  suits  aris- 
ing out  of  the  status  and  domicile  of  one  of  the  parties,  can- 
not impart  to  a  judgment  any  such  eflBciency.  Nevertheless, 
as  marriage  is  a  matter  of  universal  recognition  and  inter- 
est among  all  civilized  people,  a  judgment  of  divorce, 
resting  even  on  such  a  contracted  foundation  as  the  domicile 
of  one  of  the  parties  alone,  bears  with  it,  into  other  juris- 
dictions, a  title  to  respect,  and,  in  some  cases,  a  claim  to 
voluntary  adoption.  In  such  instances,  I  regard  the  ques- 
tion whether  the  judgment  shall  be  extraterritoriallT 
enforced  to  be  one  resting  entirely  on  the  consideration 
that,  in  a  matter  of  universal  interest  of  this  nature,  an 
obligation  rests  upon  every  government  to  carry  into  effect, 
as  far  as  is  reasonably  practicable,  and  as  may  be  consistent 
with  its  own  policy,  all  foreign'  judgments.  But  an  appeal 
of  this  kind  to  interstate  comity  should,  I  think,  never  pre- 
vail when  the  judgment  sought  to  be  accredited  has  been 
rendered  in  violation  of  that  fundamental  axiom  of  justice, 
before  referred  to,  that  the  parties,  before  their  rights  are 
adjudged,  shall  have  an  opportunity  of  being  heard.  A 
judgment  of  divorce  proceeding  from  a  jurisdiction  founded 
on  domicile,  would  not  contravene  essential  rules  of  natonl 
justice  if  actual  notice  to  appear  had  been  served  on  tin 
defendant  residing  abroad.     It  is  true,  that  a  notioe  so 
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served  on  a  litigant  out  of  tbe  jurisdiction  in  which  a  suit 
is  pending,  may  add  nothing  to  the  judicial  right  to  take 
cognizance  over  the  cause,  but,  nevertheless,  it  may  impart 
a  quality  to  the  resulting  judgment  that  will  serve  as  a  cre- 
dential to  it  in  a  foreign  jurisdiction.  In  the  case  now 
before  this  court,  the  judgment  rendered  in  the  court  of  the 
state  of  Illinois  is  entirely  destitute  of  those  properties  that 
entitle  it  to  extraterritorial  acceptance:  the  residence  of 
the  defendant  to  it  was  known,  she  was  not  summoned,  she 
did  not  appear,  and  she  was  not  served  with  process,  nor 
was  notice  given  to  her.  If  this  case  called  for  a  deciefion 
on  this  ground,  I  should  be  quite  prepared  to  say  that  a 
judgment  so  obtained  was  not  obligatory  in  this  state,  and 
that,  on  the  ordinary  principles  of  international  law,  it  had 
no  title  to  recognition  by  this  court.  I  am  aware  that  there 
are  adjudications  of  great  authority  which  are  grounded  in 
a  difterent  view  of  this  subject.  Such  cases  have  been 
carefully  considered  by  me,  but  I  have  not  been  satisfied 
with  the  train  of  reasoning  on  which  they  rest,  and  I  also 
think  they  stand  opposed  to  the  decided  weight  of  judicial 
opinion  in  this  country.  But  I  have  not  deemed  it  necessary 
to  discuss  these  decisions  in  detail,  nor  shall  I  pursue  this 
sabject  further,  inasmuch  as,  in  my  judgment,  the  present 
case  does  not  call  for  a  decision  of  the  precise  question 
embraced  in  these  decisions.  The  decisions  referred  to  are 
cases  in  which  a  marriage  had  taken  place,  and  in  which 
the  suit  had  been  for  the  dissolution  of  such  marriage ;  but 
such  was  not  the  case  set  up  in  the  proceeding  in  the  court 
of  Illinois. 

In  that  proceeding  the  existence  of  the  marriage  was  not 
admitted.  On  the  contrary,  it  was,  in  the  most  explicit 
terms,  denied.  The  complainant  in  that  suit  did  not  allege 
that  he  was  forced  to  consent  to  the  marriage  by  duress  or 
from  fear ;  but  he  asserted,  both  in  his  complaint  and  in  his 
proofs,  that  he  never  consented,  either  by  expression  or 
implication.  If  his  complaint  and  proofe  were  true,  then  he 
was  never  married  in  this  state;    the  ceremony  was  a 
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nullity;  as  consent  is  necessary,  he  never  contracted  the 
matrimonial  obligation ;  therefore,  the  pretended  marriage 
was  not  voidable,  but  was  actually  void.  Accepting  the 
case  as  made  by  him,  there  ^v^s?  iii  the  language  of  the 
ecclesiastical  law,  a  mere  jactitation,  or  boasting  that  a 
marriage  existed  between  himself  and  the  respondent. 
Now,  it  is  obvious  that  a  void  marriage  could  not  create  a 
matrimonial  status,  and  the  consequence  is,  the  ground  upon 
which  the  jurisdiction  founded  on  status,  which,  in  some  of 
the  decisions,  is  alleged  to  exist  without  notice  to  the  other 
party,  is  wanting  in  this  procedure.  If  the  appellant,  as  he 
claimed,  was  not  married  to  the  respondent,  but  she  was 
claiming  that  he  was  married,  and  he  wished  to  put  an  end 
to  such  boastings,  such  a  controversy  was  a  private  one 
between  these  two  parties,  and  in  which  society  had  no 
interest,  and  such  controversy,  it  would  seem  clear,  must  be 
settled  in  the  same  way  as  other  litigations  are  put  to  the 
test.  I  cannot  see  the  least  ground  for  asserting  that,  in 
such  a  case  as  this,  the  appellant  had  the  right  to  proceed  in 
a  foreign  jurisdiction,  and  procure  a  judgment,  without 
serving  the  respondent  with  process  within  the  jurisdiction 
in  which  the  suit  was  brought.  On  this  ground  I  shall 
hold  that  the  judgment  procured  in  the  court  of  Illinois  is 
an  absolute  nullity. 

I  also  agree  with  the  view  taken  by  the  vice-chancellor  on 
the  second  point.  I  am  satisfied  that  the  appellant  went  to 
the  state  of  Illinois  for  the  purpose  of  getting  rid  of  this 
marriage.  His  conduct  in  leafing  this  state  and  putting 
himself  under  a  foreign  jurisdiction  is  to  be  interpreted  bv 
the  light  of  his  subsequent  conduct.  Judged  by  the  proofs 
made  in  this  cause,  the  case  set  up  by  him  in  the  court  of 
Illinois  was  a  pure  fabrication.  He  knew  that  it  was  such. 
The  published  notice  of  the  pendency  of  the  suit  did  not 
correctly  state  the  name  of  the  respondent.  It  is  the  reason- 
able conclusion,  in  view  of  the  fact  that  the  entire  scheme 
was  a  fraud,  that  this  was  a  contrivance  to  diminish  the 
risk  of  the  publication  which  was  necessary  to  give  jurw- 
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diction  to  the  tribunal.  For  this  reason,  also,  I  am  not 
willing  to  give  any  effect  whatever  to  this  foreign  judgment. 
"With  respect  to  the  merits  of  the  cause,  no  question  has 
been  made  in  the  argument.  The  complainant  is  entitled 
to  the  relief  prayed  for.     The  decree  should  be  affirmed. 

Decree  unanimously  affirmed. 


James  J.  Swaine  and  others,  respondents, 

and 
Mary  E.  Maryott  and  others,  appellants. 

1.  The  burden  of  proving  the  due  execution  and  contents  of  a  lost 
contract  rests  on  the  party  claiming  under  it. 

2.  When  a  contract  shows  on  its  face  that  it  was  executed  by  an 
agent,  in  order  to  bind  the  person  named  as  principal  the  authority 
of  the  agent  to  act  for  the  principal  must  be  shown. 

3.  Unilateral  or  optional  contracts  are  not  generally  favored  in 
equity. 

The  facts  of  this  case  appear  in  the  following  opinion  of 
the  vice-chancellor,  from  which  the  appeal  was  taken. 

Mr.  JR.  Wayne  Parker y  for  appellants. 

Mr.  A.  S.  Jacksoriy  for  respondents. 

The  Vice-Chancellor. 

This  is  a  foreclosure  suit.  The  defence  rests  mainly  upon 
an  agreement,  alleged  to  have  been  made  by  the  complain- 
ants with  the  defendants,  to  cancel  and  surrender  the 
mortgage  on  which  their  action  is  founded.  It  is  said  to  be 
lost.  What  purports  to  be  the  original  draft  of  it  has  been 
produced.  The  burden  of  proving  its  due  execution  and 
contents  rests  on  the  defendants.   The  defendants'  evidence 
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on  this  point  comes  almost  exclusively  from  the  mouth  of 
one  of  the  defendants.  He  is  flatly  contradicted  hy  the 
father  of  the  complainants.  Besides,  his  account  of  the 
manner  in  which  the  original  draft  happened  to  be  made 
rather  repels  than  invites  confidence.  The  mortgagors  con- 
veyed three  acres  of  the  mortgaged  premises  to  the  mother 
of  the  complainants  a  few  days  after  the  agreement  is  alleged 
to  have  been  executed.  This  deed  contains  a  stipulation 
that  the  grantee  shall  pay  such  portion  of  the  mortgage  deht 
as  the  complainants  shall  require  her  to  pay,  and  refers  to  a 
contract  made  more  than  two  months  before  its  date,  but 
not  to  the  lost  contract.  It  is  diflScult  to  understand  whv 
the  grantee  of  the  three  acres  should  have  been  required  to 
stipulate  to  pay  any  part  of  the  mortgage  debt,  if  the  whole 
was  very  soon  thereafter  to  be  discharged  by  a  cancellation 
of  the  mortgage.  The  agreement  was  lost  under  rather 
extraordinary  circumstances.  The  defendants  say  it  was 
handed  to  a  justice  of  the  peace,  before  whom  the  father 
of  the  complainants  had  sued  the  defendant,  Charles  F. 
Maryott.  Judgment  passed  against  Maryott,  and  he 
appealed.  The  justice  says  three  papers  weY'e  offered  in 
evidence ;  he  does  not  think  the  agreement  was  among 
them,  but  whatever  they  were,  they  were  sent  to  the  clerk 
with  the  other  papers.  The  defendant  obtained,  at  the 
clerk's  office,  the  papers  offered  in  evidence,  but  not  the 
agreement.  It  is  not  shown  how  a  loss  of  one  was  pos- 
sible without  the  others  sharing  the  same  fate.  The  proof 
fails  to  satisfy  me  that  an  agreement  of  the  nature  alleged 
ever  existed. 

It  is  admitted  the  agreement  was  not  executed  by  the 
complainants  in  person,  but  it  is  said  their  father  signed  it 
as  their  attorney  in  fact.  His  authority  has  not  been 
shown.  If  a  due  execution  by  the  father  had  been  shown, 
I  think  the  defence  would  still  be  fatally  defective  for  want 
of  proof  of  the  father's  authority. 

The  defendants  also  insist  that,  by  a  contract  made  by 
them  with  the   complainants,   on   the    20th   of   Janaaiyr 
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1870,  the  complainants  agreed  to  purchase  of  them  certain 
lands,  and  surrender  their  mortgage  as  a  payment  of  part 
of  the  purchase-money  they  agreed  to  pay.  I  cannot  read 
this  contract  as«the  defendants  insist  it  shall  be  read. 
Stated  with  substantial  accuracy,  it  is  an  agreement  by 
Maryott  to  sell  to  the  complainants  the  one-half  of  certain 
lands  for  $17,900 ;  the  complainants  agree  to  advance  $3,600 
at  once,  to  enable  him  to  pay  a  decree  under  which  certain 
of  his  lands  were  then  advertised  for  sale,  the  payment  of 
which  he  agreed  to  secure  by  a  mortgage,  payable  two 
years  after  date,  with  interest  from  date ;  the  complainants 
are  given  liberty  to  surrender  their  mortgage  and  pay 
$14,300  at  any  time  within  one  year  from  the  date  of  the 
contract,  and  on  such  surrender  and  payment  Maryott 
agreed  to  convey  the  lands. 

The  contract  is  unilateral ;  Maryott  agreed  to  sell,  but 
the  complainants  did  not  agree  to  buy.  They  might  pur- 
chase or  not,  as  they  saw  fit.  If  they  elected  to  purchase 
within  the  period  named,  the  contract  gave  them  the  right, 
on  the  surrender  of  their  mortgage  and  the  payment  of  the 
balance  of  the  purchase-money,  to  demand  a  conveyance,  but 
unless  they  so  elected  the  defendants  could  not  require  them 
to  accept  a  conveyance.  An  optional  contract  is  not 
generally  favored  in  equity,  especially  when  the  party  who 
is  free  is  attempting  to  enforce  it  against  the  party  who  is 
bound.  Pinner  v.  Sharp,  8  C  JS.  Gr.  274;  but  here  the 
effort  is  to  bind  him,  who,  by  its  terms,  is  free.  It  is 
apparent  from  the  face  of  this  contract  that  the  parties 
intended  it  should  not  be  mutual.  It  provided  that  the 
defendants  should  have  two  years  within  which  to  pay  their 
mortgage,  but  the  complainants'  option  to  purchase  was  to 
be  exercised  within  one  year.  If  it  had  been  understood 
the  complainants  were  making  a  contract  whereby  they 
were  to  become  bound  to  take  title  to  the  land  under  any 
circumstances,  the  money  advanced  would,  by  most  persons 
dealing  under  like  circumstances,  have  been  treated  as  a 
payment  on  account  of  the  ^^chase-money,  or,  if  for  any 
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purpose  security  was  deemed  adyisable,  the  mortgage 
would  have  been  made  payable  when  the  title  was  to  be 
conveyed  to  the  purchaser. 

The  defence  is  not  proved.  The  complainants  are 
entitled  to  a  decree. 

The  Chief  Justice. 

The  defence  in  this  case  was  based  upon  an  alleged 
agreement  in  writing  which  was  said  to  have  been  mislaid 
and  lost.  Whether  this  paper  had  ever  existed  was  tlie 
matter  of  fact  which  was  in  controversy.  The  burthen  of 
proof  upon  this  subject  was  on  the  defendants ;  and  the 
vice-chancellor,  who  heard  the  cause,  was  of  the  opinion  that 
they  had  not,  in  this  contention,  been  successful.  After  a 
careful  examination  of  the  proofs  I  concur  in  this  result. 

This  conclusion  renders  it  unnecessary  to  consider  the 
legal  points  that  would  have  arisen  in  case  a  contrary  view 
upon  the  merits  had  been  taken. 

I  shall  vote  to  affirm  the  decree. 

Decree  unanimously  affirmed. 


Jonathan  Boynton,  respondent, 

and 
Sandford's  administrator,  appellant. 

On  appeal  from  a  decree  of  the  vice-chancellor,  reported 
supra  p,  184. 

Mr.  J.  Frank  Forty  for  appellant. 

Mr,  William  Brinkerhoffy  Jr.^  for  respondent. 

The  Chief  Justice. 

I  think  this  decree  should  be  affirmed  for  the  reasoDB 
given  by  the  vice-chancellor  in  his  opinion. 

Decree  unanimously  affirmed. 
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Gborgb  T.  Coe  and  others,  appellants, 

and 
The  New  Jersey  Midland  Railway  Company,  respondents. 

On  appeal  from  a  decree  of  the  chancellor,  reported  supra 
p.  100. 

Mr.  J.  G.  Shipman^  for  appellants. 
Mr.  B.  WiUiamson,  for  respondents. 

The  Chief  Justice. 

The  construction  which  the  chancellor  has  put  upon  the 
contract  involved  in  this  controversy,  appears  to  me  to  be 
plainly  correct,  and  I  agree  likewise  in  the  view  expressed 
by  him  in  his  opinion  as  to  the  legal  status  of  these  parties 
in  all  other  respects. 

I  shall,  therefore,  vote  to  affirm  this  decree. 

Decree  unanimously  affirmed. 


The  North  Hudson  Railroad  Company,  appellants, 

and 
Henry  A.  Booraem,  respondent. 

Where  a  part  of  mortgaged  premises  is  conveyed  by  the  mortgagor, 
for  a  valuable  consideration,  to  a  railroad  company  for  its  track,  and, 
pending  foreclosure  of  the  mortgage,  the  company  condemns  the  land 
so  conveyed,  under  a  power  contained  in  its  charter,  by  a  proceeding 
to  which  the  mortgagee  is  made  a  party,  the  obligation  of  the  com- 
pany to  pay  any  part  of  the  award  in  satisfaction  of  the  mortgage 
being  contingent  upon  the  residue  of  the  mortgaged  premises  being 
inadequate  to  satisfy  the  mortgage,  interest  should  not  be  computed 
on  the  award.  The  company  is  not  in  default  in  payment  until  the 
oontingency  happens,  and  the  amount  it  is  bound  to  pay  is  ascertained 
by  a  sale  of  the  residue  of  the  mortgaged  premises  primarily  liable. 
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The  opinion  of  the  chancellor  in  this  cause  may  be  found 
in  Booraem  v.  Woody  12  C.  E.  Gr.  372,  and  the  opinion  of 
Depu£y  J".,  in  the  court  of  appeals,  in  North  Hudson  Counbj 
R.  R.  Co,  V.  Booraertiy  supra  p.  450. 

On  motion  to  settle  the  terms  of  the  decree. 
Mr.  B.  WiUiamson,  for  Booraem. 
Mr.  R.  Gilchristy  contra. 

The  opinion  of  the  court  was  delivered  by 

Dbpue,  J. 

By  the  decision  of  this  court,  the  award  of  the  commis- 
sioners appointed,  pending  this  suit,  to  make  the  condem- 
nation of  so  much  of  the  mortgaged  premises  as  was 
occupied  by  the  railroad  company  for  its  track,  was  held  as 
against  the  mortgagee,  who  was  a  party  to  the  condemna- 
tion proceedings,  to  be  substituted  in  the  place  of  that  part 
of  the  mortgaged  premises  which  was  conveyed  to  the 
company  for  the  purposes  aforesaid,  by  Wood,  the  mortga- 
gor.    N.  H.  R.  R.  Co.  V.  Booraem^  supra,  450. 

Booraem,  the  mortgagee,  now  applies  for  the  allowance 
of  interest  on  the  sum  awarded  from  the  date  of  the  con- 
demnation, and  asks  to  have  the  decree  submitted  by  the 
company,  amended  accordingly. 

In  the  absence  of  an  express  agreement  to  pay  interest,  or 
a  positive  rule  of  law  that  interest  shall  be  computed  as 
part  of  the  damages,  the  allowance  of  interest  is  discretion- 
ary, and  depends  upon  the  circumstances  of  the  case.  The 
general  rule  is  that  interest  is  not  allowed  on  a  debt,  until 
the  debtor  is  in  default. 

The  company  has  been  in  possession  of  the  premises  con- 
demned since  the  award  was  made,  and  it  will  be  assumed 
that  the  sum  awarded  has  not  been  tendered  or  set  apart  to 
meet  the  obligations  of  the  company  to  the  mortgagee. 


1  Stew.]  NOVEMBER  TERM,  1877.  595 

Shaler  v.  Trowbridge. 


But  the  company  entered  into  possession  under  a  con- 
veyance by  Wood,  the  mortgagor,  for  an  adequate 
consideration.  So  far  as  he  is  concerned,  the  company  is 
not  liable  for  the  payment  of  any  portion  of  the  mortgage 
debt.  Its  liability  is  solely  to  the  mortgagee  and  is  con- 
tingent upon  the  residue  of  the  mortgaged  premises 
primarily  liable  being  inadequate  to  pay  the  mortgage  debt. 
The  liability  of  the  company  is  not  only  in  itself  dependent 
upon  a  contingency,  but,  until  the  happening  of  that  con- 
tingency, the  amount  of  its  contribution  is  also  unliquidated. 
It  will  not  be  in  default  until  the  contingency  happens,  and 
the  sum  it  is  bound  to  pay  is  ascertained.  This  cannot  be 
done  until  sale  is  made  of  the  residue  of  the  mortgaged 
premises.  A  tender  or  readiness  to  pay  before  the  sum 
payable  is  ascertained  would  be  superfluous.  Interest, 
therefore,  cannot  be  allowed  on  the  ground  of  any  default 
of  the  company  heretofore  incurred. 

Interest  should  not  be  computed  on  the  award. 

The  direction  that  the  residue  of  the  mortgaged  premises 
primarily  liable  should  be  first  sold,  and  that  the  company, 
in  the  event  of  a  deficiency,  make  payment  of  the  sum 
required  to  pay  such  deficiency,  at  a  day  to  be  fijced  by  the 
chancellor,  is  necessary  to  carry  into  effect  the  decision  of 
this  court. 

The  draft  of  a  decree  submitted  by  the  appellant  is 
approved. 


Brainard  Shaler  and  others,  appellants, 

and 
Mary  E.  Trowbridge  and  others,  respondents. 

1.  Where  a  partner  fraudulently  misappropriates  the  money  of  his 
firm,  and  purchases,  in  his  own  name,  real  estate  and  policies  of  life 
insurance,  with  firm  funds,  he  will,  in  equity,  be  charged,  by  construc- 
tion, as  a  trustee  for  the  partnership. 
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2.  Where  all  the  premiums  are  paid  with  partnership  moneys,  it 
makes  no  difference  that  the  fraud-doer,  in  his  life- time,  changed  the 
life  policies  so  as  to  make  them  payable  to  his  wife.  She,  having  paid 
no  consideration  for  them,  will  be  charged  as  a  trustee  for  the  firm, 
and  will  be  permitted  to  derive  no  benefit  from  them. 


This  cause  was  argued  at  May  Term,  1876,  before  Hon. 
Amzi  Dodd,  a  special  master,  to  whom  it  had  been  referred 
by  the  chancellor.  The  facts  sufficiently  appear  in  Wb 
opinion,  and  in  that  delivered  on  the  appeal. 

Mr.  J.  F.  McGeCj  for  appellants. 

Messrs.  Tiittle  ^  Griggs^  for  respondents. 

The  Master. 

This  is  a  suit  by  three  surviving  partners  against  the 
widow,  the  heir  at  law,  and  the  administrator  of  the 
deceased  partner.  The  disputed  question  discussed  at  the 
argument  relates  exclusively  to  the  widow,  and  is  the  ques- 
tion whether  certain  real  estate  and  certain  policies  of  life 
insurance,  to  which  she  held  the  legal  title  at  her  husband's 
death,  should  be  decreed  to  be,  in  equity,  the  property  of 
the  firm. 

From  the  pleadings  and  proofs,  I  find  the  facts  of  the  case 
to  be  these :  On  the  2d  of  January,  1865,  the  four  partners 
composing  the  firm,  to  wit,  Joseph  A.  Trowbridge,  of  Hack- 
ensack,  in  this  state ;  Brainard  Shaler  and  John  Kiersted, 
of  Saugerties,  and  Wynkoop  Kiersted,  New  York,  entered 
into  articles  to  form  a  limited  partnership  in  the  hide  and 
leather  business,  to  be  carried  on  in  the  city  of  New  York; 
Trowbridge  and  Shaler,  whose  names  were  to  be  the  style 
of  the  firm,  to  be  general  partners,  and  the  two  Kiersteds, 
special  ones;  Trowbridge  to  put  in  no  capital  except  his 
skill  and  knowledge  of  the  business,  Shaler  to  put  in  the 
sum  of  $50,000,  in  cash,  and  the  two  Kiersteds  the  sum  of 
137,500  each ;  Trowbridge  and  Shaler  to  give  the  skill,  time  , 
and  labor,  and  to  keep  true  books  of  account,  which  were 
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>  be  settled  on  the  Ist  of  January  in  each  year,  when  a 
alance-sheet  was  to  be  made  out  and  furnished  to  the 
Decial  partners;  a  division  of  the  profits  to  be  made  at 
lose  dates,  one-third  to  Trowbridge,  one-third  to  Shaler, 
id  to  the  remaining  partners  one-sixth  each ;  the  two  gen- 
ial partners  to  draw,  from  time  to  time,  moneys  necessary 
r  their  personal  expenses,  not  exceeding  $5,000  each  per 
inum;  the  copartnership  to  commence  January  2d,  1865, 
id  to  end  January  1st,  1868.  The  cash  capital  called  for 
i  the  articles  was  contributed,  and  the  business  carried  on 
r  three  years,  when  the  partnership  period  was  agreed  to 
i  extended  to  January  1st,  1871.  It  was  terminated  by 
rowbridge's  death,  December  14th,  1869.  During  its 
^tire  continuance  Trowbridge  had  charge  and  control  of 
ie  books  and  the  financial  part  of  the  business.  The 
early  balance-sheets,  beginning  January  1st,  1866,  and  end- 
ig  January  1st,  1869,  made  up  and  furnished  by  him  to 
^e  firm,  and  which  were  found,  after  his  death,  to  have 
^en  fraudulent  and  false,  were  made  up  from  the  books  as 
^pt  or  directed  to  be  kept  by  him.  He  alone  drew  the 
mn  checks,  and  was  the  exclusive  manager  of  its  money 
Gairs.  Shaler  spent  the  first  year  of  his  partnership  at  his 
innery,  in  Ulster  county,  and  was  afterwards  engaged  in 
be  store  in  New  York,  but  he  made  little  if  any  other 
xamination  of  the  books  and  accounts  than  was  mada  by 
he  special  partners,  who  gave  them  only  an  occasional 
ispection.  All  the  yearly  partners  regarded  the  yearly 
alance-sheets  as  true  exhibits,  and  appear  to  have  relied, 
athout  distrust,  upon  Trowbridge's  honesty  and  capacity 
1  the  business.  Upon  his  death  the  deceptive  and  defective 
lanner  of  keeping  the  books  was  discovered.  More  than 
ve  hundred  of  the  firm's  checks  were  found  to  have  been 
;iven  by  him  for  his  individual  use,  and  paid  at  bank,  none 
if  which  had  been  charged  in  the  firm  accounts  or  against 
limself,  or  were  included  in  the  yearly  balance  exhibits.  Of 
nany  of  these  checks  no  entry  appeared  in  the  stubs  of  the 
faeck-books,  and  when  an  entry  did  appear,  it  was,  in  many 
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instances,  accompanied  with  an  abbreviation,  falsely  indi- 
cating that  it  had  been  charged  in  the  regular  accounts. 
The  total  amount  of  these  uncharged  checks  was  the  sum 
of  $103,155.97.  The  total  amount  drawn  by  Trowbridge 
during  his  partnership  life,  and  actually  cliarged  to  his 
account,  was,  at  the  same  time,  in  excess  of  what  the  articles 
allowed,  and  exceeded  his  share  of  tlie  profits  by  upwards 
of  $15,000.  The  amount  of  these  illegitimate  drafts  during 
the  first  two  years,  from  January  1st,  1866,  was  §34,150; 
during  the  year  1868,  $40,191.80,  and  in  1869,  $19,474.87. 
In  what  manner  much  of  these  sums  was  expended  is  dis- 
closed by  the  proofs.  A  few  examples  will  suflice.  Prior  to 
May  30th,  1866,  Trowbridge  was  unmarried.  On  October 
19th,  1865,  he  gave  the  firm's  check  for  $1,300,  in  gold,  to 
Tiffany  &  Co.,  for  a  diamond  ring,  presented  to  the  lady 
then  his  intended  wife,  and  now  his  widow;  March  Ist, 
1865,  a  check  for  $130.25,  to  the  leader  of  the  Seventh 
Regiment  Band,  of  New  York,  for  music  furnished  to 
sociables  at  Ilaekensack;  April  2l8t,  1865,  a  check  for 
$41.72,  to  a  New  York  firm,  dealers  in  groceries,  liquors 
and  scgars,  of  whom  he  bought  supplies ;  June  20th,  1866, 
a  check  for  $575,  for  flowers  furnished  at  his  wedding.  The 
whole  of  the  moneys  paid  for  policies  of  life  insurance  and 
the  real  estate  now  in  controversy,  was  paid  by  checks  of 
this  class.  The  three  policies  were  issued  May  1st,  1866, 
by  three  companies  in  New  York,  one  for  $20,000  and  two 
for  $10,000.  The  half-yearly  premiums  on  these  policies, 
being  together  the  sum  of  $529.30,  were  paid  every  six 
months,  by  an  uncharged  check,  to  the  agent  through 
w- hom  the  transactions  with  the  companies  were  made :  the 
first  payment  May  1st,  1866,  and  the  last  October  25th, 
1869.  The  three  policies  as  first  issued  were  in  favor  of 
Trowbridge  himself,  but  in  April,  1868,  they  were  changed, 
at  Trowbridge's  request,  so  as  to  be  payable  to  his  wife. 
The  real  estate  consists  of  two  adjoining  tracts  in  Ilaeken- 
sack, one  a  house  and  lot,  purchased  April,  1868,  of  Thomas 
Voorhis,  and  the  other  purchased  shortly  after,  of  Tunis 
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Banta.  The  sum  of  $8,500  was  paid  in  cash  for  the  first, 
subject  to  an  existing  mortgage  thereon  for  $4,500.  The 
sum  of  $800  was  paid,  in  cash,  for  the  second,  and  a  mort- 
gage given  for  $1,000,  the  balance  of  the  price.  Both  tracts 
were  conveyed  to  Mrs.  Trowbridge,  the  defendant.  As 
before  stated,  the  payments  on  these  purchases  were  made 
by  checks  included  in  the  amount  uncharged,  as  above 
explained.  The  same  is  true  of  subsequent  expenditures 
For  improvements  and  repairs.  After  the  death  of  Trow- 
bridge, which  was  caused  by  his  own  hand,  and  was  attrib- 
uted to  temporary  insanity,  the  amount  of  the  policies  was 
collected  by  Mrs.  Trowbridge  from  the  companies. 

Upon  the  foregoing  facts  the  question  is,  whether  the  real 
estate  and  proceeds  of  the  policies  should  be  decreed  to  be 
held  in  trust  by  the  widow,  and  as  the  property  of  the  firm. 
The  contention  of  the  complainants  to  this  end  is  upon  the 
ground  that  the  property  was  wholly  purchased  with  the 
firm  moneys,  and  that  a  resulting  trust  consequently  exists 
in  their  favor.  I  am  of  the  opinion  that  this  claim  is  a 
good  one,  and  that  the  resulting  trust  should  be  enforced. 
The  equitable  doctrine  applicable  to  the  case  is  well  settled. 
If  a  person,  having  a  fiduciary  character,  purchase  property 
with  the  fiduciary  funds  in  his  hands,  and  take  the  title  in 
his  own  name,  a  trust  in  the  property  will  result  to  the 
cestui  que  trust  or  other  person  entitled  to  the  beneficial 
interest  in  the  fund  with  which  the  property  was  paid  for ; 
or,  if  a  partner  purchase  lands  with  partnership  funds,  and 
take  the  title  to  himself,  a  trust  will  result  to  the  partner- 
ship. The  rule  embraces  personal  property,  as  well  as  real 
estate,  and  if  a  man  purchase  a  bond,  annuity,  stock,  mort- 
gage, or  other  personal  interest,  in  the  name  of  a  third  per- 
son, the  equitable  ownership  results  to  the  person  from 
whom  the  consideration  moves.  1  Peny  on  Trusts^  §§  127, 
130 ;  Johnson  v.  Dougherty,  3  C.  E.  Gr.  406 ;  Cutler  v.  TutOe^ 
4  a  E.  Gr.  558. 

Dyer  v.  Dyer^  1  Lead.  Gas.  in  Eq.,  p.  165,  illustrates,  with 
great  fullness  and  particularity,  the  doctrine  of  resulting 
39 
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trusts.      The    points    raised    by   defendants'   counsel   are 
answered  by  the  following  citation  :     "  The  trust  is  not  an 
interest  in  the  proceeds  of  the  land,  nor  a  lien  upon  it  for 
the  advance,  nor  an  equity  or  right  for  a  sum  of  money  to 
be  raised  out  of  it,  or  upon  the  security  of  it.     There  can 
be  no  resulting  trust  of  an  estate  to  a  particular  extent  of 
its  value,  leaving  the  residue  of  the  value  in  the  grantee. 
The  principal,  or  cestui  que  trusty  is  entitled  to  the  monej 
or   the  bond,   at  his   option."      There  is   nothing  in  the 
character  of  a  life   insurance  policy  to   exempt   it  from 
the  equitable  rule.     The  investment  of  the  trust  funds  in 
such  a  policy  may  or  may  not  be  productive  when  the  policj 
is  terminated  by  death ;  the  sum  paid  on  it  at  maturity  may 
be  more  or  less  than  the  premiums  paid.     But  this  circum- 
stance of  contingent  value  does  not  distinguish  it  from  the 
purchase  of  an  annuity,  or  from  stock  or  other  article  whose 
value  is  liable  to  vary  with  circumstances.     The  principle 
that  a  trustee  cannot  lawfully  derive  personal  benefit  from 
the  trust  funds  misused,  forbids,  in  each  case  alike,  a  settle- 
ment simply  by  the  repayment  of  the  moneys  appropriated 
and  the  retention  of  the  balance  arising  from  the  gains  of 
the  transaction.     It  is  undeniable,  in  the  present  case,  that 
all   the   premiums   on  the  policies   and  all   the   purchase- 
moneys  of  the  land  were  paid  with  the  moneys  of  the  firm, 
which  the  partners  held  in  trust.     The  transfers  to  his  wife 
do  not  divest  this  trust;  it  is  not  alleged  that  any  part  of 
the  price  proceeded  from  her.    It  was  said,  at  the  argument, 
that  some  part  of  the  proceeds  of  the  policies  had  been  lost 
bv  her,  under  circumstances  that  would  entitle  her  to  be 
allowed  the  amount  so  lost.     No  evidence,  however,  on  tii^ 
point  appears  in  the  case.     It  is  alleged,  in  the  pleadings, 
that  a  policy  held  by  Trowbridge  in  his  own  name  at  ^ 
death,  for  ten  thousand  dollars,  went  to  his  administrator, 
and  that  a  lot  of  land,  of  which  he  died  seized,  purchased 
in    the    same    manner    as    the    tracts    above    mentioned, 
descended  to  his  infant  son  and  heir.     Both  the  adminifl- 
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trator  and  heir  are  parties  to  the  suit,  but  no  controversy 
was  had  respecting  a  decree  against  them. 
I  will  advise  in  accordance  with  the  above. 

The  opinion  of  the  court  of  appeals  was  delivered  by 

Van  Syckel,  J. 

In  January,  1865,  Joseph  A.  Trowbridge,  Brainard  Sha- 
ler, John  Kiersted  and  Wynkoop  Kiersted  entered  into  part- 
lership  in  the  leather  business,  which  was  terminated  by 
;he  death  of  Trowbridge,  December  14th,  1869.     During  its 
continuance,    Trowbridge   had   charge   of  the   books   and 
inances.     The  contested  question  on  this  appeal  is,  whether 
certain  real  estate  and  certain  policies  of  life  insurance,  to 
wrhich  Mary  E.  Trowbridge  held  the  legal  title  at  her  hus- 
band's death,  should  be  decreed  to  be  in  equity  the  property 
of  the  firm  ?     The  evidence  shows  that  Trowbridge  alone 
drew  the  firm  checks,  and  exclusively  managed  its  money 
affiiirs,  and  that  the  yearly  balance-sheets,  made  up   and 
presented  by  him  to  the  firm,  were  false  and  fraudulent. 
Cheeks  of  the  firm  to  the  amount  of  $103,165.97  were  drawn 
by  him  to  his  own  individual  use,  and  paid  at  the  bank, 
Done  of  which  were  either  included  in  his  yearly  balance- 
Bheets,  or  charged  to  him  on  the  books  of  the  firm.     At  the 
same  time  the  amount  drawn  by  him  during  the  existence 
of  the  partnership,  and  actually  charged  to  his  accounts, 
exceeded  what  he  would  have  been  entitled  to,  by  the  arti- 
cles of  copartnership,  by  more  than  $15,000 ;  so  that,  upon 
*D  adjustment   of   the   partnership   concerns,   he    will   be 
indebted  to  the  firm  in  more  than  $118,000. 

Out  of  the  moneys  drawn  upon  the  uncharged  checks,  or 
*^y  the  checks  themselves  in  some  instances,  Trowbridge 
Pftid  for  the  real  estate  and  the  policies  of  insurance  now  in 
^ntroversy.  The  policies  were  issued,  in  the  first  place,  in 
^vor  of  Trowbridge  himself,  and  the  half-yearly  premiums 
^d  by  the  uncharged  checks  of  the  firm  to  the  insurance 
^mpany's  agent.    In  April,  1868,  they  were  changed,  by 
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Trowbridge's  request,  so  as  to  be  payable  to  his  wife,  who, 
after  her  husband's  death,  received  the  several  amounts  due 
upon  the  policies  from  the  insurance  companies.  Upon  this 
statement  of  fects,  which  the  case  satisfactorily  establishes, 
shall  the  real  estate,  and  the  proceeds  of  the  policies,  be 
declared  to  be  held  in  trust  by  the  wife  as  the  property  of 
the  firm  ? 

This  is  not  a  case  of  resulting  trust,  where  the  trust 
results,  or  is  implied,  from  the  contracts  and  relations  of 
the  parties.  It  arises,  ex  maleficiOj  out  of  the  active  fraud 
and  dishonest  conduct  of  the  partner  Trowbridge,  and  may 
be  termed  a  constructive  trust,  which  equity  will  fasten 
upon  the  conscience  of  the  offending  party,  and  convert  him 
into  a  trustee  of  the  legal  title,  and  order  him  to  hold  and 
execute  it  in  such  manner  as  to  protect  the  rights  of  the  ] 
defrauded  party,  and  promote  the  interest  and  safety  of  | 
society.  It  differs  from  other  trusts  in  that  it  is  not  within 
the  intention  or  contemplation  of  the  parties  at  the  time  the 
contract  is  made  upon  which  it  is  construed  by  the  court, 
but  it  is  thrust  upon  a  party  contrary  to  his  intention  and 
against  his  will.     1  Perry  on  TYustSy  §  166. 

If  a  person,  occupying  a  fiduciary  capacity,  purchases  pro- 
perty with  fiduciary  funds  in  his  hands,  and  takes  the  title 
in  his  own  name,  he  will,  by  construction,  be  charged  as  a 
trustee  for  the  person  entitled  to  the  beneficial  interest  in 
the  fund  with  which  such  purchase  was  made.  This  rule 
applies  to  a  partner  who  fraudulently  purchases  for  himself 
with  the  partnership  funds,  and  it  extends  to  personal  as 
well  as  real  estate ;  in  every  case  the  equitable  ownership 
rests  in  the  person  from  whom  the  consideration  moves. 
Johnson  v.  Dougherty,  3  G  E.  Gr.  406 ;  Cutler  v.  Tuttle,  4  C  £  | 
Gr,  568 ;  Dyer  v.  Dyer,  1  Lead.  Cos.  in  Eq.  *  203 ;  1  Pcn^ 
on  TriLsts,  §§  127-130. 

In  Taylor  v.  Phoner,  3  31.  ^  S.  575,  Lord  Ellenborough 
said  that  if  A  is  trusted  by  B  with  money  to  purchase  a 
horse  for  him,  and  he  purchases  a  carriage  with  that  monej, 
B  is  entitled  to  the  carriage.     That  it  made  no  difference» 
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in  reason  or  in  law,  into  what  other  form,  different  from  the 
original,  the  change  may  have  been  made,  for  the  product 
of  or  substitute  for  the  original  thing  still  follows  the  nature 
of  the  thing  itself,  as  long  as  it  can  be  ascertained  to  be 
such,  and  the  right  ceases  only  when  the  means  of  ascertain- 
ment fail.  This  is  declared  to  be  the  settled  rule,  in  Story's 
Eg.  Juris.,  §§  1258,  1259. 

So  completely  are  the  two  things  identified,  even  at  law, 
where  the  conversion  can  be  clearly  traced,  that  in  equity  a 
distinction  can  never  be  drawn,  between  the  money  misap- 
propriated and  the  results  of  its  investment,  in  favor  of  the 
fraud-doer. 

Nor  does  it  make  any  difference  that  the  investment  turns 
out  to  be  a  profitable  one,  for,  whatever  the  profit  may  be, 
it  must  belong  to  the  cestui  que  trust.  It  is  a  constructive 
fraud  upon  the  latter  to  use  his  property  unlawfully  and  to 
retain  the  profit  of  the  misapplication,  it  being  a  fundamen- 
tal principle  in  regard  to  a  trustee  that  he  shall  derive  no 
gain  to  himself  from  the  employment  of  the  trust  fund.  2 
Story's  Eq.  Juris.,  §  1261 ;  McKnighes  ExWs  v.  Walsh,  9  C. 
E.  Gr.  509. 

Much  more  does  public  policy  require  that  one  who  has 
corruptly  thrust  himself  into  the  position  of  a  trustee,  shall 
not  profit  by  his  fraud.  The  fact  that  this  property  has  been 
passed  into  the  hands  of  the  wife  does  not  prevent  the  appli- 
cation of  these  equitable  principles.  She  received  it  as  a 
gift  from  her  husband,  without  paying  any  consideration 
whatever  for  it.  Where  once  a  fraud  has  been  committed, 
not  only  is  the  person  who  committed  the  fraud  precluded 
from  deriving  any  benefit  from  it,  but  every  innocent  per- 
80U  is  so,  likewise,  unless  he  has,  in  good  faith,  acquired  a 
subsequent  interest  for  value ;  for  a  third  person,  by  seeking 
to  derive  any  benefit  under  such  a  transaction,  or  to  retain 
any  benefit  resulting  therefrom,  becomes  particeps  criminis, 
however  innocent  of  the  fraud  in  the  beginning.  1  Perry  on 
JhistSj  §  172,  and  cases  cited. 
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It  is  urged  that  a  life  policy  should  be  exempt  from  the 
equitable  rule  which  applies  to  other  transactious,  because 
it  diflFers  in  its  character  from  ordinary  investments,  and  is 
a  beneficent  provision  for  the  family,  which  should  be 
favored. 

Public  policy  clearly  forbids  the  adoption  of  this  sugges- 
tion ;  it  would  invite  the  commission  of  the  wrong  by  assur- 
ing the  wrong-doer  that  there  is  one  mode  in  which  he 
could  surely  profit  by  his  turpitude,  in  securing  a  pro\'ision 
for  his  family.  The  policy  is  the  thing  which  the  partner- 
ship money  purchased,  and  it  stands  in  the  place  of  what 
was  corruptly  abstracted.  Whether  the  policy  would  be 
productive,  when  terminated  by  death,  of  more  or  less  than 
the  premiums  paid  upon  it,  would  depend  upon  the  length 
•of  the  life  insured.  The  fact  that  it  has  a  contingent  value 
does  not  distinguish  it,  in  principle,  from  an  investment  in 
the  purchase  of  stock,  or  of  an  annuity,  and  can  give  no 
support  to  the  claim  of  the  widow,  that  nothing  should  be 
exacted  of  her  beyond  the  amount  of  premiums  paid  upon  it 
out  of  the  firm  funds.  If  this  suit  had  been  prosecuted  in 
the  life-time  of  the  husband,  and  the  policy  had  been  dis- 
posed of  to  the  company  for  its  surrender  value,  it  would 
hardly  have  been  insisted  that  he  could  claim,  in  a  court  of 
conscience,  a  right  to  any  excess  of  the  proceeds  after 
refunding  to  his  firm  the  amount  of  the  premiums.  All 
the  premiums  were  paid  with  the  partnership  funds  — 
nothing  was  paid  by  the  wife.  The  transfer  to  her,  there- 
fore, cannot  change  the  equities,  nor  divest  the  trust. 

The  inflexible  rule,  in  equity,  will  be  equally  violated, 
w^iether  she  takes  the  value  of  the  policies  in  excess  of  the 
premiums  paid,  or  the  appreciation  in  the  real  estate. 

Trowbridge  contributed  nothing,  in  money  or  otherwise, 
to  the  purchase  or  support  of  the  policies.  The  entire  sum 
derived  from  them  is  the  product  of  the  partnership  monej. 
He  did  no  act  upon  which  he  could  have  based  the  slightest 
claim  in  equity  to  be  benefited  by  the  transaction.  It  would 
be  idle  to  denounce  his  turpitude,  and,  at  the  same  time,  to 
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reward  it  by  allowing  him  to  transmit  its  fruits  to  his 
&mily.  His  wife  can  derive,  through  so  corrupt  a  source, 
no  equitable  rights  to  these  policies ;  neither  public  policy, 
nor  the  intrinsic  justice  of  the  case,  would  be  promoted  by 
permitting  her  to  do  so. 

In  my  opinion,  the  decree  below  should  be  affirmed,  and 
the  case  remitted,  that  it  may  be  proceeded  in  accordingly. 

Decree  unanimously  affirmed. 


Peter  S.  Golden  and   others,  respondents, 

and 
Samuel  Knapp  and  others,  appellants. 

Where  there  is  an  agreement  in  writing  to  reconvey  to  a  wife  and 
her  children,  which  is  lost  or  withheld,  a  specific  performance  will  be 
decreed,  according  to  the  terms  of  the  agreement  as  shown  by 
secondary  evidence. 

Mr.  Robert  AUen,  Jr.,  for  appellants. 

Mr.  W.  H.  Vredenburgh,  for  respondents. 

The  appeal  in  this  cause  was  taken  from  the  following 
opinion  of  the  vice-chancellor,  and  the  decree  thereon. 

The  Vice-Chancellor. 

The  controversy  in  this  case  is  between  a  husband  and 
his  three  infant  children  on  one  side,  and  his  wife,  her 
father  and  her  brother  on  the  other.  If  the  female  defend- 
ant had  not  testified  she  wished  she  had  never  given  birth 
to  the  infant  complainants,  her  position  towards  them  in 
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this  litigation  would  seem  to  be  both  painful  and  unnatural. 
The  object  of  the  suit  is  to  compel  the  father  and  brother  to 
perform  an  agreement  made  by  the  &ther  with  the  husband 
for  the  benefit  of  his  wife  and  their  three  children. 

The  bill  chains  that  the  complainant,  Peter  S.  Golden, 
conveyed  his  farm  to  his  father-in-law,  Samuel  Knapp,  on 
the  9th  of  March,  1874,  pursuant  to  a  contract  executed 
cotemporaneously  with  the  deed,  whereby  Mr.  Knapp 
agreed  to  free  the  ferm  from  encumbrance,  and,  on  the 
expiration  of  eighteen  months  from  its  date,  to  convey  it  to 
Mrs.  Golden  and  her  children,  in  such  manner  that  she 
should  be  invested  with  an  estate  for  life,  and  her  children 
with  the  remainder  in  fee,  and  that  Mr.  Knapp  has  refused 
to  keep  his  contract,  but,  in  violation  of  it,  on  the  5th  of 
January,  1876,  conveyed  the  farm  to  his  son,  Samuel  P. 
Knapp. 

Samuel  P.  Knapp  took  title  with  notice  of  the  contract 
Ilis  own  evidence  renders  this  entirelv  clear.  His  deed 
was  delivered  January  5th,  1876.  He  swears  that  on  the 
23d  of  December  preceding,  Golden  told  him  he  and 
his  father-in-law  had  had  a  difficulty;  that  if  he  was 
not  permitted  to  live  on  the  farm  peaceably,  and  t/)  do  as 
he  wished,  he  would  throw  the  matter  into  the  court  of 
chancery,  and,  on  being  asked  what  he  would  throw  into 
chancery.  Golden  replied  there  was  a  paper,  and  expressed 
surprise  that  his  wife  and  father-in-law  had  not  informed 
Knapp  about  it,  and  then  said  to  him,  he  would  find  out  all 
about  it.  This  was  quite  sufficient  to  put  Samuel  P.  Knapp 
on  inquiry.  Besides,  it  is  very  difficult,  if  not  impossible, 
to  believe  that  the  father  and  sister  of  Mr.  Knapp  withheld 
from  him  all  knowledge  of  this  contract,  if  his  part  in  this 
transaction  was  as  important  as  that  they  now  assign  to 
him,  and  his  motives  in  assuming  it  were  as  generous  and 
aftectionate  as  those  they  now  ascribe  to  him.  There  was 
no  motive  for  suppression.  The  defendants  all  say  the 
husband  was  informed,  during  the  negotiation,  that  their 
object  in  desiring  him  to  surrender  the  title  was  Aat  it 
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might  be  transferred  to  his  wife,  and  they  also  say,  the  con- 
tract merely  required  the  father  to  convey  the  farm  to  his 
daughter  and  her  heirs,  no  provision  being  made  that  any 
estate  or  interest  should  be  granted  to  the  children.  The 
contract  then  simply  made  sure,  what,  according  to  the 
admissions  of  the  defence,  had  been  agreed  upon  by  all 
parties.  Concealment  under  such  circumstances  would  be 
senseless  and  unnatural.  It  must,  therefore,  be  held  that, 
so  far  as  the  rights  and  interests  claimed  by  Samuel  P. 
Knapp  were  derived  through  his  father,  he  stands  just 
where  his  father  would  have  stood  if  he  still  held  the  title 
to  this  farm. 

It  is  admitted  an  ao^reement  of  some  kind  was  executed. 
Whether  it  was  executed  before  or  after  the  deed,  or  simul- 
taneously with  it,  is  unimportant.  It  was  an  inseparable 
part  of  that  transaction,  constituting  the  whole  consideration 
to  be  received  by  the  husband  for  his  conveyance.  The 
daim  that  it  was  procured  by  duress,  or  the  exercise  of 
improper  influence,  is  utterly  groundless.  The  father,  it  is 
true,  at  first  declined  to  sign  it,  not,  however,  because  he 
disputed  his  promise  to  reconvey,  but  because  he  thought 
his  son-in-law  ought  to  take  his  word,  and  not  require  him 
to  bind  himself  by  written  contract.  His  son-in-law  simply 
required  him  to  put  his  promises  in  durable  and  incontest- 
able form.  If  they  were  made  in  good  faith  no  force  or 
artifice  was  necessary  to  induce  him  to  bind  himself  to  keep 
them. 

The  most  important  question  of  the  case  is,  what  were 
the  contents  or  terms  of  the  contract  ?  The  complainants 
have  been  unable  to  produce  it.  On  its  execution,  the 
hosband  wanted  it  sent  with  the  deed  to  be  recorded ;  the 
father-in-law  objected,  and  it  was  then  delivered  to  the 
wife.  She  says  she  took  it  home  to  her  father's  house  and 
put  it  under  some  clothing  in  a  drawer  of  a  bureau  in  her 
room ;  that  she  took  it  out  again  the  same  day,  and  read  it 
to  her  mother,  and  then  returned  it  to  the  same  place,  and 
has  never  seen  it  since.     She  further  says  she  discovered  it 
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had  been  removed  about  a  week  after  she  put  it  away,  and 
at  once  made  a  careful  but  unsuccessful  search  for  it.  She 
notified  no  one  of  its  loss,  and  neither  made  inquiry  for  it, 
nor  asked  any  one  to  aid  in  searching  for  it.  She  admits 
she  never  informed  her  husband  of  its  loss.  It  is  not  denied 
that  he  applied  to  her  frequently  for  it,  and  it  is  shown,  by 
evidence  entitled  to  full  credit,  that  on  one  of  these 
occasions,  long  after  she  says  she  had  discovered  it  was 
gone,  she  told  him  it  could  be  got  within  twelve  hours.  In 
view  of  her  conduct,  as  she  has  portrayed  it  herself,  and  the 
position  she  holds  in  this  litigation,  it  is  impossible  to 
believe  she  is  not  solely  responsible  for  the  non-production 
of  this  important  paper.  She  may  not  have  destroyed  it 
herself,  but  her  unnatural  unconcern  when  she  discovered 
it  was  gone,  and  her  subsequent  statement  that  it  could  be 
obtained  in  a  few  hours,  render  her  account  of  its  disap- 
pearance utterly  incredible.  She  and  her  father  both  say 
the  contract  required  the  farm  to  be  conveyed  to  her  and 
her  heirs,  giving  her  a  fee.  They  are  not  trustworthy; 
neither  is  entitled  to  full  credit.  The  husband  says  it 
required  the  farm  to  be  conveyed  to  his  wife  and  her 
children.  It  was  drawn  by  a  lawyer  of  learning  and  expe- 
rience ;  his  conduct  in  the  business  was  eminently  prudent 
and  just,  and  he  seems  to  have  given  it  such  careful  per- 
sonal attention  that  he  is  able  to  recall  many  of  its  details 
with  remarkable  clearness.  He  swears  it  provided,  in  sub- 
stance, that  after  the  expiration  of  a  certain  time,  the  exact 
limit  of  which  he  cannot  state,  the  farm  should  be  conveyed 
to  the  wife  for  life,  and  on  her  death  it  should  go  to  her 
children.  Whatever  might  be  the  legal  effect  of  these 
words  if  used  in  a  grant,  I  think  there  can  be  no  doubt, 
when  used  in  a  contract  for  the  conveyance  of  lands, 
executed  under  circumstances  similar  to  those  under  which 
this  was  executed,  they  are  to  be  understood  as  stipulating 
that  a  life  estate  shall  be  conveyed  to  the  parent,  and  a 
remainder  in  fee  to  the  children.  The  high  character  of 
this  witness,  his  fairness  and  impartiality,  and  the  evident 
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caution  with  which  he  speaks,  entitle  his  testimony  to  full 
belief.  In  my  judgment  the  contents  of  the  contract  are 
sufficiently  proved  by  him  to  entitle  the  complainants  to  a 
decree.  Indeed,  I  regard  his  evidence  as  the  only  trust- 
worthy proof  on  this  point  in  the  case. 

The  claim  of  Samuel  P.  Knapp,  that  he  made  a  contract 
for  the  unconditional  purchase  of  this  farm,  and  that  the 
conveyance  to  his  father  was  made  in  fulfillment  of  that 
contract,  is  not  only  positively  denied  by  Mr.  Golden,  but 
stands  contradicted  by  almost  every  act  and  paper  connected 
with  the  transaction  possessing  the  slightest  probative  force. 
The  mortgage  for  $7,000,  which  he  says  he  loaned  to  pay 
on  the  original  purchase  of  the  farm,  was  made  to  his 
&ther;  it  stood  in  his  name  for  nearly  six  years,  and  was 
surrendered  by  him  for  cancellation ;  he  assumed  the  pay- 
ment of  a  mortgage  on  the  farm  in  the  deed  made  to  him, 
and,  subsequently,  claimed  and  obtained  a  deduction  for 
part  of  it  from  the  amount  of  his  property  assessable  for 
purposes  of  taxation;  in  all  the  family  conferences  and 
negotiations,  the  wife's  father,  and  not  her  brother,  was 
mentioned  as  the  repository  of  the  title  until  the  final 
execution  of  the  scheme,  and,  when  the  discussion  arose,  at 
the  time  the  deed  to  the  father  was  executed,  as  to  whether 
or  not  he  should  bind  himself  by  a  writing  to  perform  his 
promise,  neither  he  nor  his  daughter  intimated,  in  the  most 
distant  manner,  that  they  understood  that  the  conveyance 
was  to  be  made  in  execution  of  a  contract  of  purchase  with 
Samuel  P.  Knapp.  The  facts  of  that  transaction  show  con- 
clusively that  they  had  no  such  understanding.  The  design 
of  this  branch  of  the  defence  is  to  sweep  away,  by  the  oath 
of  a  single  witness,  who  is  flatly  contradicted  by  another 
quite  as  credible  as  he  is,  a  regular  and  formal  written  title 
to  lands.     That  cannot  be  done. 

The  complainants  are  entitled  to  a  decree;  I  will  so 
advise. 
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SCUDDER,  J. 

The  bill  of  complaint  in  this  cause  charges  that  on  the 
ninth  day  of  March,  eighteen  hundred  and  seventy-four, 
Peter  S.  Golden  and  his  wife,  Elizabeth  W.  Golden, 
executed  and  delivered  to  Samuel  Knapp,  the  wife's  father, 
a  deed  of  conveyance  in  fee  simple,  with  full  covenant*, 
conveying  the  homestead  farm  of  said  Peter  S.  Golden, 
situate  in  Holmdel  township,  in  the  county  of  Monmouth, 
by  the  description  therein  set  forth,  subject  to  a  bond  and 
mortgage  given  by  said  Golden  and  wife,  to  his  father, 
John  Golden,  to  secure  the  payment  of  ten  thousand  dol- 
lars, and  another  bond  and  mortgage  by  the  same  parties  to 
said  Samuel  Knapp,  to  secure  the  sum  of  seven  thousand 
dollars,  which  mortgages,  by  express  covenant  in  the  deed, 
the  said  Samuel  Knapp  assumed  to  pay. 

It  further  charges  that  at  the  same  time  the  said  Samuel 
Knapp  signed  and  delivered  to  said  Peter  S.  Golden,  an 
agreement  in  writing  that,  upon  the  expiration  of  eighteen 
months  from  that  time  (such  extension  having  been 
previously  agreed  upon  by  the  parties),  he,  the  said  Samuel 
Knapp,  would  convey  said  farm  to  the  said  Elizabeth  W. 
Golden,  his  daughter,  for  life,  and  to  the  children  of  said 
Peter  S.  Golden  and  Elizabeth  W.,  his  wife,  in  fee,  free 
and  clear  of  all  encumbrances;  that  the  deed  was  duly 
recorded  on  the  tenth  day  of  March,  eighteen  hundred  and 
seventy-four,  and  the  agreement  delivered  to  said  Elizabeth, 
without  recording,  on  the  day  of  its  execution,  for  temporary 
keeping.  This  agreement  the  wife  now  alleges  that  she 
has  lost,  or  mislaid,  so  that  she  cannot  produce  it,  and  the 
main  controversy  between  the  parties  is  based  upon  its 
exact  terms. 

Other  facts  in  the  case  are  proven  and  undisputed.  It  is 
shown  that  Peter  S.  Golden  and  wife  continued  to  live  on 
the  farm  after  the  conveyance  was  made  to  her  father,  and 
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Samuel  Knapp  and  his  wife  lived  with  them,  and  remain 
there  until  the  present  time. 

On  the  fifth  day  of  January,  eighteen  hundred  and 
seventy-six,  Samuel  Knapp  and  wife  executed  a  deed  of 
conveyance  of  the  farm  to  their  son,  Samuel  P.  Knapp.  On 
the  t^venty-8ixth  day  of  January,  eighteen  hundred  and 
seventy-six,  Peter  S.  Golden  left  the  farm  and  removed  to 
Freehold,  where  he  has  since  resided.  He  was  ordered  to 
leave  by  his  father-in-law,  because,  as  it  was  alleged,  he  had 
become  intemperate  and  unkind  to  his  wife.  She  remained 
on  the  farm,  has  become  hostile  to  her  husband,  and  joins 
with  her  father  in  denying  that  the  agreement  was  made  for 
the  benefit  of  her  children,  claiming  that  she  alone  was  to 
have  the  property  on  the  reconveyance  by  the  father. 

Samuel  P.  Knapp  claims  that  he  took  the  deed  from  his 
fether  without  any  knowledge  of  the  agreement,  although 
he  knew  of  the  conveyance  at  the  time  it  was  made  from 
Peter  S.  Golden  and  wife  to  his  father,  and,  as  he  testifies, 
furnished  the  money  for  the  mortgage  of  seven  thousand 
dollars,  which  was  taken  in  his  father's  name ;  and,  also,, 
the  sum  of  six  thousand  and  five  hundred  dollars,  which 
has  since  been  paid  on  account  of  the  ten  thousand  dollar 
mortgage  held  by  John  Golden.  He  says  that,  although  he 
furnished  the  money  which  has  made  the  consideration  of 
the  conveyance,  he  wished  the  deed  made  to  his  father, 
because  he  thought  it  would  gratify  him. 

The  complainant  charges  that  his  father-in-law,  brother- 
in-law  and  wife  all  knew  and  assented  to  the  terms  of  the 
agreement,  and  arc  conspiring  to  deprive  him  and  his  three 
young  children  of  their  rightful  interest  in  his  farm,  which 
was  conveyed  for  less  than  its  value,  for  the  purpose  of 
securing  the  same  to  his  wife  and  children,  and  freeing  it 
from  encumbrances.  He  has,  therefore,  filed  this  bill  of 
complaint  to  enforce  a  specific  performance  of  this  agree- 
ment, and  joins  with  him  his  three  children,  all  under  the 
age  of  seven  years,  as  complainants. 
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This  ifi  a  most  unhappy  fskimlj  controversy,  in  which  the 
prejudices  and  passions  of  the  parties  have  prodaced  mach 
conflicting  and  untmthfbl  testimony.  The  main  fiicts  of 
the  case  are,  however,  clearly  shown.  After  a  careful  read- 
ing of  all  the  testimony  in  the  cause,  I  agree  with  the  vice- 
chancellor  in  his  conclusions. 

Samuel  Knapp,  Peter  S.  Golden,  his  wife,  and  the 
attorney  were  present  when  the  deed  was  made  and  the 
agreement  drawn  at  the  attorney's  office  in  Xew  Brunswick. 
Mr.  Knapp  objected  to  have  the  agreement  put  in  writing, 
wishing  it  left  to  his  verbal  promise  to  make  a  reconvey- 
ance. The  attorney  very  properly  insisted  that  the  agree- 
ment should  be  in  writing,  and  Mr.  Knapp,  after  some 
persuasion,  consented.  The  pretence  that  the  wife  was  at 
the  time  under  duress  of  her  husband,  and  was  induced 
thereby  to  urge  her  fether  to  execute  the  agreement,  is 
incredible.  Mr.  Knapp  was  under  no  constraint,  and 
yielded  to  what  he  was  persuaded  was  right.  This  was 
effected  bv  the  faithful  conduct  of  the  attornev.  It  was 
this  circumstance  that  fixed  the  terras  of  the  agreement  in 
the  attomev's  mind,  and  his  recollection  of  the  most 
material  contents  is  distinct.  He  savs  that  the  title  was  to 
be  conveyed  by  Samuel  Knapp  to  Mrs.  Golden  for  her  life, 
and  after  her  death  it  should  go  to  her  children ;  and  that 
he  was  directed  to  draw  the  deed  so  that  the  encumbrances 
should  Ik*  assumed  by  Mr.  Knapp.  He  also  thinks  that  the 
money  consideration  was  the  amount  of  the  encumbrances. 
This  appears  clearly  from  the  evidence.  Peter  S.  Golden 
corroborates  this  testimony.  Samuel  Knapp  and  Mrs. 
Golden  sav  that  the  deed  was  to  be  made  for  her  benefit, 
admit  that  her  heirs  mav  have  been  included,  and  hardlv 
deny  that  those  heirs  were  her  children.  It  seems  quite 
evident,  as  the  farm  conveyed  had  been  the  property  of 
Mr.  Golden's  family  for  many  years,  that  his  children  by 
his  wife  Elizabeth  were  in  the  minds  of  the  parties  at  the 
time,  and  this  fact  induced  him  to  join  in  this  conveyance, 
the  attorney  who  wrote  the  agreement  does  not  thus 
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limit  the  description  of  those  who  were  to  take  xinder  the 
deed,  the  more  general  term,  "  her  children,"  should  be 
adopted.  This  result,  also,  is  just  and  equitable,  because 
the  mortgage  encumbrances,  amounting  to  $17,000,  nearly 
equal  to  the  value  of  the  farm,  were  assumed  by  her  father. 
There  is  abundant  evidence  in  the  testimony  of  Samuel 
P.  Knapp  himself  to  show  that  he  knew  that  this  farm  was 
purchased  for  his  sister,  while  he  was  expecting  to  receive 
from  his  father  the  farm  near  New  Brunswick,  and  yet  he 
has  taken  a  deed  which  keeps  her  from  the  legal  title  to 
which  she  says  she  was  entitled  by  the  agreement.  And,  if 
his  statement  be  true,  that  he  has  furnished  all  the  con- 
sideration money  for  this  farm,  he  may  deprive  her  of  all 
interest  in  the  property.  He  holds  the  legal  title  now,  long 
after  the  father  was  to  make  reconveyance  to  Mrs.  Golden, 
and  claims  that  he  has  paid  full  consideration  for  the  farm. 
His  position  is  contradictory  to  all  the  evidence  in  the 
cause.  He  voluntarily  took  this  title  to  contend  with  the 
complaii)^nt,  with  full  knowledge  of  all  the  facts,  and  the 
case  stands  as  if  the  title  were  still  in  Samuel  Knapp.  It 
appears  that  he  joined  with  his  father  in  furnishing  money 
to  pay  off  the  encumbrances,  so  far  as  they  were  satisfied, 
but  whether  the  money  used  was  actually  his  or  his  father's, 
is  a  doubtful  point  in  the  case.  The  pretence  that  the  title 
was  given  in  the  first  instance  to  his  father  to  gratify  him, 
and  that  they,  without  his  knowledge,  made  an  agreement 
that  the  property  should  be  reconveycd  to  his  sister  and  her 
children,  cannot  be  believed  in  considering  all  the  testimony. 
The  conveyance  to  him  after  the  difliculty  with  Peter  S. 
Golden,  and  his  denial  of  all  knowledge  of  the  agreement 
at  the  time  it  was  made,  are  done  in  execution  of  the 
purpose  to  cut  off  Golden  from  any  possible  future  interest 
in  this  property.  The  consideration  for  which  Peter  S. 
Golden  parted  with  his  title  in  this  farm  was  that  it  should 
be  conveyed  over  to  his  wife  and  children.  Samuel  Knapp 
took  the  title  burdened  with  this  trust,  and  Samuel  P. 
Knapp,  his  son,  who  had  knowledge  of  the  trust  before  he 
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received  the  title,  must  be  charged  with  its  executioD.  The 
agreement  in  writing,  made  and  delivered  contempon- 
neously  with  the  deed,  which  the  wife  has  lost  or  ivithholds, 
qualifies  the  deed,  and  settles  the  terms  of  the  trust  which 
are  supplied  bv  secondary'  evidence  of  the  contents. 

It  is  needless  further  to  particularize  the  facts  and  other 
points  in  the  case  which  are  discussed  and  satisfactorily  dis- 
posed of  in  the  vice-chancellor's  opinion.  The  agreement 
should  be  specifically  performed  by  the  said  Samuel  Knapp 
and  Samuel  P.  Knapp,  according  to  its  terms,  as  above 
stated. 

The  decree  is  affirmed. 

Decree  unanimouslv  affirmed. 


AViLLiAM  Decker  and  others,  appellants, 

and 
Elisha  RrcKMAX,  respondent. 

1.  An  appe«il  from  a  final  decree  brings  before  the  appellate  court  ill 
interlocutory  orders  and  decree>  involving  the  merits,  as  well  as  the 
master's  report,  together  with  the  e\'idence  upon  which  they  are 
founded. 

2.  Orders  and  decrees  relative  to  pleadings  and  adjudications  merely 
incidental  to  the  suit  and  not  affecting  the  merits,  are,  under  the  one 
hundred  and  fourteenth  section  of  the  chancery  act,  conclusive, 
except  when  ap]»ealed  from  within  forty  days. 


On  appeal  from  final  decree  of  the  chancellor. 

The  opinion  of  Chancellor  Zabriskie  is  reported  in  Buck- 
ma  ji  V.  Dtckii\  8  C.  E.  Gr.  283.     See,  also,  S.  C,  siiprap.'^ 

Mr.  Barker  Gummcre^  for  appellants. 

Mr,  J,  Vanatta,  for  respondents. 
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The  opinion  of  the  court  was  delivered  by 

KSAPP,  J. 

By  an  interlocutory  decree  made  on  February  13th,  1873, 
1  this  cause,  it  was  ordered  that  the  defendants  should 
ccount  to  the  complainants  for,  and  pay  to  him,  one-half 
le  value  of  certain  oysters  in  the  decree  mentioned,  with 
iwful  interest  thereon,  and  directed  a  reference  to  a  master 
}  ascertain  that  value  and  interest  In  pursuance  of  such 
ircction,  the  master  took  testimony  and  made  hie  report 
lat  there  was  due  from  defendants  to  the  coraplaiimnt,  on 
be  Ist  of  December,  1874,  the  sum  of  $34,763.80.  The 
eoree  confirming  this  report  was  entered  on  the  12th  of 
Lpril,  1876.  From  this  final  decree  appeal  is  taken.  The 
.rst  question  mooted  on  the  argument  was,  as  to  the  scope 
f  the  investigation  permitted  upon  the  hearing  of  this 
ppeal.  Attention  was  called  to  the  one  hundred  and  four- 
eenth  section  of  the  chancery  act  (Rev.  p.  125),  the 
unguage  of  wbich  is : 

"All  appeals,  except  from  final  decrees,  shall  be  made  within  forty 
lays  after  filing  the  order  or  decree  appealed  ftom,  and  all  appeals 
rom  final  decrees  of  the  said  court  shall  be  made  within  three  years 
>rter  making  such  decree;  provided,  that  in  all  cu»es  where  the  person 
mtitled  to  such  appeal  from  anyjfna/  decree  be  an  infant,  feme  covert,  or 
luane,  he  shall  have  three  years  to  bring  such  appeal  after  such  disa- 
bility shall  bo  removed.'' 

The  argument  is,  that  no  appeal  having  been  taken  from 
the  interlocutory  decree  within  the  forty  daj-s,  that  decree 
bas  become  a  finality,  and  is  not  the  subject  of  review  upon 
this  appeal. 

But  neither  the  plain  reason  of  the  enactment  nor  the 
[>re»ious  cases  construing  it,  will  allow  us  to  give  it  this  oper- 
*t'On.  The  sole  purpose  of  the  clause  is  to  prevent  delays  in 
^e  progress  of  the  cause  in  the  court  of  chancery.  There- 
*>re,  all  orders  and  decrees  relative  to  pleadings,  and  all 
''^QdicstiooB  merely  incidental  to  the  suit  wbich,  do  not 
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affect  the  merits  of  the  ease,  are  conclusively  settled  by  an 
.interlocutory  decree  which  is  not  appealed  from  within  the 
prescribed  period.     But  as  to  all  decrees  and  orders  affect- 
ing the  merits  of  the  case,  the  act  does  not  apply. 

Every  adjudication  which  involves  the  merits  and  the  law 
applicable  thereto  is  the  substructure  of  the  final  decree. 
As  such  they  are  reviewable  whenever  the  latter  is  brought 
before  the  court  on  appeal. 

Any  other  construction  of  the  act  would,  by  its  terms, 
place  the  class  of  persons  whose  rights  the  proviso  is 
designed  to  protect,  without  any  shield,  in  every  case  where 
the  most  important  questions  affecting  those  rights  are  set- 
tled by  an  interlocutory  decree.  Infancy,  insanity  or 
coverture  is  no  excuse  for  a  failure  to  take  appeal  in  those 
instances  where  it  must  be  prosecuted  within  forty  days. 
"While,  by  the  terms  of  the  act,  time  shall  not  run  against 
persons  under  such  disability,  as  to  their  ri^ht  to  appeal 
from  a  final  decree,  it  must  be  apparent  that  there  can  be 
no  intent  to  give  them  an  appeal  from  final  decree  upou 
their  gaining  a  status,  and  upon  such  appeal  to  shut  out 
inquiry  touching  earlier  orders  and  decrees  in  the  cause  bj 
which  their  substantial  rights  have  been  determined. 

This  is  the  view,  which  has  been  held  by  this  court  in 
previous  cases.  In  Tcrhune  v.  CoUon^  1  Beas.  312,  Judge 
Elmer  said:  "I  am  inclined  to  think  that  when  the  final 
decree  involves  the  merits  of  the  case,  which  have  pi^ 
viously  been  settled  by  an  interlocutory  decree,  an  appeal 
from  the  final  decree,  properly  taken,  brings  the  whole  case 
before  the  court." 

This  view  was  subsequently  adopted  in  the  case  of  CV^ 
V.  DeCamp,  7  C.  E.  Gr.  614.  In  that  ease  there  was  an 
interlocutory  decree,  a  reference  to  a  master,  his  report  of  a 
sum  due;  the  report  was  confirmed,  and  no  appeal  was 
taken  i'rom  the  interlocutory  decree.  It  was  held  that  the 
appeal  from  the  final  decree  brought  the  whole  case  before 
the  appellate  court. 
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The  distinction  between  the  decrees  which  are  and  those 
liieh  arc  not  of  a  character  to  incorporate  themselves  in  the 
lal  decree  as  involving  meritorious  questions,  is  discussed 
mewhatiaBaUerJieblv.  Third  Avenue  SaoinijsBank,10  C.  E. 
r.  535.  In  that  case  it  was  held  that  a  refusal  of  the  chan- 
Uor  to  allow  an  amendment  to  a  pleading  was  within  the 
183  of  orders  which  must  be  appealed  \i  ithin  the  forty  days. 
No  exceptions  were  filed  to  the  mneter's  report  in  this  case, 
lit  if  the  decree  of  February,  1873,  which  referred  to  the 
aster  the  question  of  value  of  the  property,  is  open  to 
<]uiry,  any  change  which  this  court  may  make  in  the 
^termination  of  quantity  of  property  charged  against  de- 
ndunts,  leads,  necessarily,  to  a  review  of  the  master's  report, 
think  it  is  clear  tliat  the  interlocutory  decree,  the  report 
'  the  master,  and  the  testimony  upon  which  they  were  sev- 
■ally  made,  is  now  before  the  court  upon  this  appeal  from 
le  decree  of  April,  1876. 

It  is  again  insisted  that  the  appellants  have  no  right  to 
rneecute  this  appeal,  hecause  they  did  not  appear  and 
Mist  the  final  decree.  The  final  decree  was  entered 
pon  the  coming  in  of  the  master's  report,  notice  having- 
loen  given,  and  no  exceptions  filed.  The  entry  of  the 
lecrce  was  irregular,  because  the  interlocutory  decree 
eservcd  further  directions  and  eqnity  until  the  coming  in 
'I' the  master's  report.  Ritekmanv.  Decker,  supra  p.  5.  The 
Me  ought  to  have  been  set  down  for  hearing  npon  the 
quity  reserved.  Although  the  chancellor  held,  on  motion 
•  Bet  aside  the  decree  as  improvidently  entered,  that  the 
■"Ogularity  M-aa  waived  by  the  defendants,  by  reason  of 
'Cir  application  for  an  order  to  stay  execution,  and  subse- 
'Cnt  appeal  to  this  court  and  stay  here  granted,  I  do  not 
'nk  the  irregularity  is  waived  so  as  to  defeat  their  right  of 
>pea). 

*-t  the  cause  had  been  regularly  set  down  for  hearing,  and 
>ticed  for  argument,  a  failure  to  appear  would  have  placed 
e  appellants  in  the  position  of  the  parties  in  Towmend  v. 
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Smithy  1  Beas.  350,  upon  the  ground  that  if  the  defendant 
voluntarily  absents  himself  from  the  hearing,  it  may  fairly 
be  presumed  that  no  defence  is  insisted  on.  But  there  is 
no  indication  of  a  waiver  of  defence  by  the  acts  of  the 
defendants  here. 

The  chancellor  might  well  hold  that  by  the  subsequent 
conduct  of  the  appellants,  among  them  the  taking  of  this 
appeal  and  application  here  for  a  stay  of  execution  on  the 
decree,  they  waived  the  objection  that  the  decree  was 
improvidently  entered,  but  it  cannot  be  inferred  from  the 
taking  of  an  appeal  that  the  appellants  acquiesce  in  the 
decree  itself.  It  is  clear  that  the  defendants  intended  to 
contest  it,  and  that  they  have  a  standing  in  this  court  for 
that  purpose. 

This  brings  us  to  the  questions  involved  in  the  cause  itselC 

The  defendants  raised  the  question  of  the  complainant's 
right  to  plant  oysters  in  the  tide-waters  of  the  state  of  Vir- 
ginia, and  of  his  title  to  the  oysters  so  planted.  K  it  be 
conceded  that  Wilson  and  Ruckman  had  not  the  legal  right 
to  plant  as  they  did,  and  that  in  so  planting  they,  as  to 
strangers,  lost  their  right  to  the  property,  Wilson  having 
taken  them  up  and  regained  their  possession,  cannot  gain- 
say the  rights  of  his  partner.  Wlieu  the  property  came  to 
his  hands  the  right  of  the  complainant  in  them  attached. 

It  was  also  urged  that  the  partnership  between  Wilson 
and  Ruckman  was  formed  in  fraud  of  the  law  of  a  sister 
state,  and  that,  under  such  partnership  arrangement,  Ruck- 
man acquired  no  rights  which  courts  will  enforce.  Itis* 
sufficient  answer  to  this  to  say  that  this  case  does  not  dis- 
close what  are  the  laws  of  Virginia  which  are  said  to  have' 
been  violated,  they  not  being  proved  in  the  case,  and,  con— 
sequently,  the  matter  is  not  before  us. 

We  may  turn,  now,  to  the  matters  of  substance  betweeim- 
the  parties.     The  learned  chancellor,  in  deciding  -the  merits 
of  the  cause  upon  the  testimony  before  him,  charged  th& 
defendants  with  having  received,  of  the  common  property  o* 
Wilson  and  Ruckman,  from  their  beds  in  front  of  the  WiboD 
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farm,  on  the  ]N'an9emond  river,  in  Virginia,  6,000  bushels  of 
oj'Bters  in  1857-8,  25,000  bushels  in  1858-9,  and  12,800  bush- 
els in  1859-60,  in  all,  42,800  bushels,  as  having  been  received 
by  the  Deckers  on  their  vessels  during  those  years.  The 
recover)-  was  limited  to  that  period,  because  the  evidence 
showed  that  the  oysters  of  Wilson  and  Ruckman  were 
planted  ou  the  beds  before  1857,  and  further  showed  that 
oystera  planted  before  1857  would  perish  or  disappear  after 
1860. 

The  chancellor,  in  speaking  of  the  evidence  upon  which 

he  was  obliged  to  decide  the  questions  of  ownership  and 

quantities  of  oysters  taken,  was  constrained  to  remark  upon 

its  vague  and  unsatisfactory  character.     The  burden  of 

proving  the  complainant's  claim  is,  beyond  question,  cast 

upon  him  ;  and,  altliough  the  volume  of  testimony  is  large, 

that  part  of  it  wliieh  relates  to  the  quantity  of  property 

taken,  upon  which  you  can  rely  for  a  determination  having 

loy  reasonable  approach  to  exactness,  is  very  small.    Roft', 

ft  witness  upon  whose  testimony  alone  the  defendants  are 

charged  with  37,000  bushels  in  this  account,  in  speaking  of 

the  cargoes  brought  by  him  from  the  Nansemond  river  in 

the  «  Butler,"  says  :  "  I  ran  from  there  five  or  six  times  the 

first  winter  (1857-58);  almost  every  trip  we  would  take  a 

TWrt  of  a  load  from  the  river  in  front  of  the  farm;  sometimes 

a  whole  load;    the  '  Bntlor '  would  turn  out  abo^ii  2,000 

ousliels  a  load,  New  York  measure."    On  this  testimony 

"ID  defendants  were  charged  with  the  half  of  five  bont-loads, 

of  2,000  bushels  each,  for  that  year,  or  5,000  bushels.     A 

P^rt  of  almost  every  one  of  five  or  six  loads  of  a  vessel  of 

about  2,000  bushels  ■  carrying  capacity,  and  sometimes  a 

wnole  load,  cannot  be  found  to  equal  5,000  bushels,  with- 

°**t  the  aid  of  conjecture.     If  it  be   conceded  that  on  this 

cadence  one-half  of  five  cargoes  was  the  proper  quantity 

***  ^  charged,  and  that  they  were  from  the  Wilson  bods, 

™*  testimony  of  Latourette  and  Joline,  two  of  complain- 

■"it's  witnesses,  shows  the  capacity  of  the  vessel  to  be  over- 

"teted.    The  former,  who  built  and  owned  the  vessel,  and 
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carried  many  oysters  in  lier,  says  she  carried  from  1,700  to 
1,900  bushels ;  the  latter,  Joline,  who  afterward  sailed  the 
"Butler,"  placed  her  capacity  at  1,500  or  1,600  busheU; 
and  the  chancellor  found  the  half  load  carried  in  her  in 
1859-60,  and  for  which  he  charged  defendants,  to  be  800 
bushels,  or  1,600  as  ber  whole  load.    With  due  regard  to 
certaintj'  in  proof,  the  latter  figure  is  the  largest  that  should 
be  taken  to  express  ber  burthen.     The  quantity  allowed  for 
that  year  would,  by  that,  sufter  a  reduction  of  1,000  bushels. 
For  the  winter  of  1858-59,  defendants  arc  charged  with 
receiving  25,000  bushels  of  oysters ;  one-fifth  of  these  were 
carried  in  the  "  Caroline  Coles,"  and  I  think  that  the  en- 
dencc  may  be  said  fairly  to  support  this  part  of  the  claim; 
the  renjaining  20,000  are  allowed  for  the  cargoes  of  tlie 
"  Aiken,"  a  vessel  of  which  Roff  was  master  in  that  and  the 
two  succeeding  years.     And  lioft*'s  testimony  is  all  that  wo 
have  to  aid  us.     The  "Aiken  "  is  shown  to  have  a  carrying 
capacity  of  4,000  bushels,  and  HoS  testified  tliat  he  carried 
five  or  seven  loads  in  her  during  that  winter.      The  allow- 
ance against  the  defendants  is  for  five  loads  of  4,000  bushels 
each,  for  that  year.    I  think  it  is  not  correctly  inferred,  from 
the  testimony  of  Kofi*,  that  the  five  loads  w^erc  entirely  from 
in  front  of  the  Wilson  farm.     lie  certainly  does  not  say  so, 
and,  from  what  he  says  in  immediate  connection  with  that 
testimony,  viz.,  that  he  was  in  the  ''  Aiken  "  three  winters, 
and  carried  ten  loads  in  her  in  the  three  winters,  it  is  the 
more  reasonable  inference  that,  in  speaking  of  the  five  loads 
carried  in  that  season,  he  spoke  of  loads  made  up  from  both 
the  Decker  and  Wilson  beds,  and  not  from  the  Wilson  hods 
alone.    This  becomes  more  apparent  when  Rofi',  in  speaking 
of  the  Wilson  beds,  and  summing  up  all  the  oysters  carried 
from  those  beds  in  the  "  Aiken  "  in  the  three  successive 
winters  during  which  he  was  her  master,  put  the  amount  as 
seven  full  loads  from  in  front  of  the  Wilson  farm.     I  think 
the  most  favorable  view  of  the  evidence  fi)r  the  complainant 
that  is  admissible  would  be  to  allow  to  him,  as  taken  fnmi 
the  Wilson  beds,  such  proportion  of  the  five  loads  as  the 
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quantity  taken  from  in  front  of  the  Wilson  bed  Iiy  tlie 
■"Aiken,"  in  the  three  years,  benra  to  the  whole  qninitity 
carried  in  her  in  that  time  from  both  hods.  This  method  of 
computation  would  allow  the  defendants  to  he  charged  with 
having  received  seven-tenths  of  the  five  loads,  or  14,000 
bushels  out  of  the  common  property  of  Wilson  and  EiR-k- 
maii — resulting  in  a  reduction  of  the  quantity  decreed  for 
that  year  of  6,000  hushcls. 

For  the  year  1869-60, 12,800  bushels  are  charged  against 
the  defendants.  At  this  time,  as  1  think  the  testimony 
dearly  shows,  the  defendants,  or  Wilson  on  their  account, 
bad  purchased  and  deposited  upon  beds  in  front  of  the  Wil- 
son farm  large  quantities  of  oysters;  some  planted  for 
growth,  and  other  large  quantities  ready  for  market,  were 
■dumped  on  some  parts  of  these  beds  awaiting  the  arrival  of 
vcsecls  to  transport  them  to  the  Deekere,  in  New  York.  It 
is  entirely  consistent  with  all  the  evidence  in  the  case,  that 
oysters  t>iken  in  the  "  Decker"  and  "  Aiken  "  hy  Roff,  and 
in  the  "Butler"  by  Joline,  for  that  year,  were  the  oysters 
of  Deckers,  and  not  of  Wilson  and  Ituckman.  The  ehan- 
ccllor  held  the  defendants  for  all  the  oysters  taken  that  year, 
mainly  on  the  gnmnd  that  the  defendants,  hy  Wilson,  their 
partner,  or  their  iigeuts,  had  mingled  their  property  with 
tliat  of  Wilson  and  complainant,  so  that  tiiey  were  not  dis- 
tinguishable or  eapablu  of  sopanition.  There  is  no  question 
to  be  made  of  the  correetncss  of  the  rule  applied  hy  the 
chanecllor.  The  serious  doubt  here  is,  whetlier  the  evidence 
justified  its  application  in  this  case.  The  oyster  ground  in 
front  of  the  Wilson  farm  comprises  about  eighty  aeres.  The 
evidence  does  not  show,  nor  is  it  claimed,  that  all  of  this 
ground,  or  any  verj'  considerable  part  of  it,  was  planted  by 
Buckman  and  Wilson.  Johnson,  a  witness  in  the  cause, 
who  seems  to  have  been  employed  by  Wilson  and  Ruckman 
in  taking  oversight  of  and  working  on  these  oyster  beds, 
and  Benjamin  N.  Johnson,  who  saw'  deposits  made  of  oys- 
ters, for  the  Deckers,  in  1869,  say  that  at  that  time  nearly 
or  quite  all  the  oyster  beds  of  Buckman  had  been  cleaned 
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up.  It  is  said  that  the  tract  was  so  large  he  might  not  have 
known  of  all  the  beds.  But  if  there  were  others  upon  which 
the  defendants  might  unwittingly  have  placed  their  oysters^ 
and  thus  mixed  them  with  the  complainant's  property,  this 
should  have  been  shown  by  testimony.  Not  only  should  it 
have  appeared  that  Ruckman  and  Wilson  had  an  appreciable 
quantity  on  the  beds  of  this  tract,  but  it  should  have  been 
shown  that  the  defendants'  property  was  so  deposited  that  it 
became  mixed  with  the  complainant's.  Unless  complain- 
ant's property  extended  over  the  whole  of  the  tract,  which 
is  far  from  appearing,  it  was  entirely  possible  that  property 
of  defendants,  of  this  character,  could  be  deposited  on  the 
tract  without  admixture  or  confusion. 

View  the  testimony  in  the  best  light  possible  for  the  com- 
plainant, we  have  only  the  facts  that  Mr.  Ruckman  had 
oysters  on  some  part  of  a  tract  of  land,  under  water,  eighty 
acres  in  extent,  and  that  Wilson  put  some  oysters  on  some 
part  of  the  same  tract.  This  aftbrds  no  proof  of  mixture. 
The  mixture  should  have  been  shown,  to  make  the  nile 
availiible  for  the  complainant.  The  only  direct  testimony  I 
find  upon  the  point  is  that  of  Benjamin  N.  Johnson,  and 
that,  so  far  as  it  extends,  rebuts  the  idea  of  a  mixture.  I 
think  there  is  a  want  of  satisfactory  proof  that  any  of  the 
oysters  shown  to  have  been  received  from  the  Nansemond 
beds  in  1859-60,  by  the  Deckers,  were  the  property  of  Wil- 
son and  Ruckman.  And  the  testimony  of  John  Merell,  a 
witness  who  could  speak  with  knowledge  of  the  facts,  says 
that  he  saw  some  of  the  oysters  which  were  sent  to  the 
Deckers  in  1859-60,  in  the  "Decker"  and  "  Aikin,"  loaded 
from  the  Wilson  farm,  and  that  they  were  the  same  depos- 
ited there  by  the  Deckers. 

The  12,800  bushels  should  be  disallowed  for  want  of  suffi- 
cient evidence  to  sustain  the  claim. 

The  foregoing  treatment  of  the  evidence  results  in  the 
ascertainment  of  23,000  bushels  of  oysters  as  the  quantity 
received  by  the  defendants  as  the  joint  property  of  Ruck- 
man and  Wilson — the  one-half  of  which,  being  the  share  of 
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the  complainant,  they  should  be  charged  with,  at  euch  pnce 
as  the  evidence,  taken  upon  the  question  of  value,  shows 
them  to  have  been  worth,  lying  upon  the  beds  at  the  time 
when  they  were  taken,  with  a  proper  allowance  for  interest. 
I  shall  not  refer,  in  detail,  to  the  testimony  before  the 
master,  but  I  have  ciirefully  examined  it,  and  am  satisfied 
that  a  large  reduction  must  be  made  from  the  allowance 
reported  by  the  master.  He  seems  to  have  (akcn  the  highest 
price  at  which  any  of  these  oysters  are  said  to  have  been 
sold  in  New  York,  and  deducted  from  that  the  cost  of 
freight,  and  eliargcd  the  defendants  with  the  balance — in 
effect  charging  upon  the  oysters  in  the  beds  tlic  risks  of  the 
venture  and  profits  of  the  final  sale.  Tins  was  not  in 
accordance  with  the  decretal  order  referring  to  him  the 
riuestion  of  values.  lie  was  required  to  necertain  their 
value,  lying  in  the  beds.  I  do  not  find  it  necessary,  as  the 
master  has  done,  to  fix  different  prices  for  different  grades. 
There  is  evidence  showing  different  values  for  large  or  small 
oysters,  but  nothing,  as  I  understand  the  evidence,  showing 
different  values  for  the  same  quantity  in  bulk,  as  these  are 
charged.  The  bulk  of  the  complainant's  testimony  is  upon 
values  in  Xew  York.  A  number  of  witnesses  for  defend- 
ants, and  a  few  for  eomplainaikt,  si>eak  of  the  price  at  which 
they  could  be  purchiised,  raised  and  put  alongside  of  vessels 
ready  to  receive  them  in  the  river.  The  witnesses  are, 
mostly,  men  who  are,  or  were,  in  the  trade,  and  who  fre- 
quently have  mode  purchases.  The  defendants'  witnesses 
all  speak  of  the  price,  during  the  three  years  in  question,  as 
varying  from  twenty-five  to  thirty-fi%-c  cents  per  hamper  of 
about  one  and  a  half  bushels.  Some  of  complainant's  wit- 
nesses speak  of  fifty  cents  per  hamper.  Mr.  Ruckman 
claims  to  have  paid  a  much  higher  price  ;  but  the  decided 
weight  of  evidence  fixes  the  range  of  prices,  delivered  along- 
ride  of  freighting  vessels,  as  given.  Nearly  all  the  witnesses 
speak  of  the  cost  of  raising  them  from  the  beds  and  prepar- 
ing them  for  delivery  to  the  vessels,  as  ranging  from  five 
cents  to  fifteen  cents  per  hamper.    From  all  the  testimony, 
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I  conclude  that  the  highest  price  given  by  the  defendants* 
witnesses  may  be  adopted  as  the  value  alongside  of  vessels, 
and  that  the  lowest  price  named  by  them  for  raising  and 
preparing  for  delivery  to  the  vessels,  should  also  be  adi»pte(l. 
This  will  show  the  value  in  the  beds  to  be  thirty  cents  per 
hamper  of  one  and  a  half  bushels,  or  twenty  cents  per 
bushel.  This  seems  to  me  to  be  as  large  a  price  as  the  evi- 
dence, taken  together,  will  justify,  and  will  entitle  the  com- 
plainant, for  his  one-half  of  the  quantity  found  as  above,  at 
that  price,  to  be  the  sura  of  $2,300. 

I  have  had  doubts  whether  this  court,  in  the  exercise  of  its 
equitable  discretion,  should  allow  to  the  complainant  inter- 
est upon  his  claim  prior  to  March  29th,  1869,  the  time  when 
he  filed  his  bill  against  the  Deckers.  They  received  this 
property  from  Wilson  as  that  which  Wilson  had  bought  for 
them  and  paid  for  with  their  money,  and  under  the  belief 
that  it  belonged  to  them.  No  demand  was  made  upon  or 
notice  brought  to  them,  by  the  complainant,  of  any  claim 
against  them  on  that  account  until  about  the  time  of  filing 
this  bill.  Mr.  Ruckman  knew  that,  from  1856  or  1857,  this 
property  of  Wilson  and  himself  was  upon  these  beds,  if  not 
disposed  of  by  Wilson,  and  must  have  known  the  fact  estab- 
lished by  the  evidence  in  the  case,  that  if  not  disposed  of 
within  four  or  five  vears,  that  it  would  become  valueless  to 
him;  yet  he  seems  to  have  made  no  diligent  inquiry  to 
ascertain  the  condition  or  disposition  of  his  property  until  be 
became  involved  in  liti2:ation  with  Wilson  about  other  mat- 
ters.  The  defendants  lost  whatever  opportunity  they  migbt 
have  had,  during  all  this  time  of  delay,  for  obtaining  redress 
from  Wilson.  Because  of  what  I  regard  as  great  laches  on 
the  part  of  the  complainant,  I  reluctantly  yield  to  a  claim 
of  interest,  which,  in  amount,  exceeds  the  principal  sum. 

I  have  computed  the  interest  on  $400  from  May  1st,  1858, 
and  on  $1,900  from  May  1st,  1859,  at  the  rate  of  six  per 
cent.,  to  May  Ist,  1866,  and  from  that  time  to  December, 
1877,  at  seven  per  cent.,  finding  the  amount  to  be  $2,338.58, 
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which,  together  with  the    principal,  makes  the  sum  of 
M,238.58. 

The  decree  in  the  cause  should  be  reversed,  and  a  decree 
entered  for  the  complainant  for  the  sum  of  $4,238.&8. 

Decree  unanimously  reversed. 


Isaac  Barnes  and  others,  appellants, 

and 

John  L,  Taylor,  surviving  executor,  &c.,  respondent. 

The  opinion  of  the  chancellor,  reported  in  Barnes  v. 
Taylor,  12  C.  K  Gr.  259,  was  unanimously  affirmed.  No 
written  opinion  was  delivered. 


Isaac  Barnes  and  others,  appellants, 

and 

John  L.  Taylor,  surviving  executor,  &c.,  respondent. 

The  opinion  of  the  chancellor,  reported  in  Barnes  v. 
Tai/lor,  12  C.  E.  Gr.  266,  was  unauimously  affirmed.  Ko 
written  opinion  was  delivered. 


First  National  Bank  of  Feeeuold,  appellant, 

and 

Gilbert  H.  Irons,  respondent. 

The  opinion  of  the  chancellor,  reported  supra  p.  43,  was 
unanimously  affirmed  for  the  reasons  given  hy  the  chancel- 
lor.    No  written  opinion  was  delivered. 
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A. 

abandonment. 

See  Divorce,  6-9  ]  Mechanics'  Lien,  3. 

abatement. 

1.  A  plea  of  former  action  depending  for  the  same  matter,  will 
not  be  good,  unless  the  former  action  was  of  the  same 
nature  and  effect  as  the  latter.    Gardner  v.  Raisheekj  71 

.ocident  and  Mistake. 

1.  Where  a  bill  was  filed  to  recover  part  of  the  purchase- 
money  of  land  sold  at  a  certain  price  per  city  lot,  and 
which,  by  mistake  of  the  vendor  and  vendee,  was  sup- 
posed to  contain  only  31  lots,  whereas  there  were  in  fact 
45,  Held — that  the  vendor  was  not  entitled  to  relief:  (1) 
because  she  had  an  adequate  remedy  at  law ;  (2)  because 
she  had  not  sought  to  rescind  the  contract ;  (3)  because 
it  appeared  that  she  had  waited  nearly  six  year^  before 
demanding  payment,  and  (4),  also,  because  it  did  not 
appear  that  the  mistake  was  mutual.  Paulison  y.  Van 
Ideretinej  306 

Lccount. 

See  Decree,  2 ;  Executors,  5 ;  Former  Kecovbry,  1 ;  Injunc- 
tion, 2 ;  Practice,  2 ;  Setting  Aside  Sales,  2-5. 

Lction. 

1.  That  the  defendant  was  a  trustee  for  certain  bondholders, 

cannot  aid  the  complainant,  because  he  is  not  individu- 
ally entitled  to  redress  for  a  wrong  done  to  other  per- 
sons.    Wilson  V.  Ct)66,  177 

2.  Failure  in  duty  to  a  party  to  a  suit,  affords  a  stranger  no 

ground  of  relief.     Leonard  v.  New  York  Bay  Cb.,  192 

3.  If,  by  a  contract  not  under  seal,  one  person  makes  a  prom- 

ise to  another  for  the  benefit  of  a  third,  such  third  per- 
son may  maintain  an  action  on  it,  though  the  considera- 
tion did  not  move  from  him.    Price  v.  Trusddl^  200 
Su  Bills  and  Notes,  2  4  Pabtnebship,  1. 
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Administrator. 

iSiM  EXEOUTOBS. 

Agent. 

1.  Payment  of  interest  on  a  mortgage  for  several  years  to  a 

person  who  received  it  from  the  mortgagor  to  pay  it  to 
the  mortgagee,  but  who  was  not  in  fact  the  mortgagee's 
agent,  and  had  not  the  possession  of  the  bond  and  mort- 
gage, does  not  authorize  the  payment  of  the  principal  to 
him,  although  he  had  collected  and  paid  to  the  mort- 
gagee interest  on  other  mortgages.     Cox  v.  Cutter^  13 

2.  When  a  contract  shows  on  its  face  that  it  was  executed  by 

an  agent,  in  order  to  bind  the  person  named  as  principal 
the  authority  of  the  agent  to  act  for  the  principal  must 
be  shown.    Swaine  v.  Maryoit^  589 

See  Relief  Against  Judgments,  3. 

Alimony. 

See  Divorce,  1. 

Alteration. 

1.  The  alteration  of  the  number  of  a  bond,  where  different 

bonds  of  the  same  series  are  distinguished  alone  by  the 
numbers,  will  render  the  instrument  void  in  the  hands 
of  the  person  who  made  the  alteration,  and  also  in  the 
hands  of  those  who  claim  under  him.  Force  v.  Eiiza- 
beth,  403 

2.  While  the  alteration  of  a  stolen  bond  by  a  thief  will  avoid 

it  as  to  him  and  those  who  claim  under  him,  it  will  not 
impair  the  rights  of  the  true  owner.     Id.,  403 

3.  Spoliation  of  a  written  contract  by  a  thief  or  a  stranger, 

will  not  destroy  the  rights  of  an  innocent  owner,  if  it 
can  be  clearly  shown  what  it  was  in  its  perfect  form.   Id.,  403 

Amendment. 

See  Appeal,  4;  Parties,  4;  Pleading,  2;  Sales  op  Land  (Pri- 
vate), 3. 

Appeal. 

1.  A  decree  of  the  court  of  errors  and  appeals  was  as  follows : 
S.  .J.  will  be  entitled  to  redeem  the  *  *  property  upon 
paying  the  amount  at  which  it  was  sold  at  sheriff^s  sale, 
with  interest.  *  ♦  *  The  c:iso  should  be  remitted  to 
the  court  below,  that  an  account  may  be  taken  under 
the  direction  of  the  chancellor,  and  S.  J.  permitted  to 
redeem  on  equitable  terms.     Held,  that  the  court  of' 
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errors  and  appeals  did  not  intend  to  limit  the  terms,  but 
to  leave  it  to  this  court  to  add  such  other  terms  as  it 
should  deem  equitable.    John3  v.  NorrUj  147 

2.  An  executor  who  has  formally  renounced,  need  not  join  in 

the  answer  to  a  petition  of  appeal  from  a  decree  of  the 
orphans'  court  admitting  the  will  to  probate.  Embley  v. 
Hunt,  421 

3.  Nor  need  such  answer  expressly  admit  the  taking  of  the 

appeal.    /(/.,  421 

4.  An  amendment  of  the  petition  may  be  allowed  on  terms. 

Id.,  421 

5.  The  order  of  the  prerogative  court  to  answer  petition  of 

appeal,  is  an  order  of  course,  but  it  is  not  to  be  taken 
until  after  the  transcript  shall  have  been  filed.     ^Vyckoff 
V.  Huhe,  429 

6.  Fairness  requires  that  on  the  hearing  of  an  appeal  from  a 

decree  of  the  orphans'  court,  confirming  the  report  of  a 
master  on  a  final  account,  Ihe  appellant  should  be  con- 
fined to  the  objections  made  by  him  below.  Polis  v. 
Tice,  432 

7.  An  appeal  from  a  final  decree  brings  before  the  appellate 

court  all  interlocutory  orders  and  decrees  involving  the 
merits,  as  well  as  the  master's  report,  together  with  the 
evidence  upon  which  they  are  founded.    Decker  v.  Ruck- 


man, 
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8.  Orders  and  decrees  relative  to  pleadings,  and  adjudications 
merely  incidental  to  the  suit  and  not  afifecting  the  merits, 
are,  under  the  one  hundred  and  fourteenth  section  of 
the  chancery  act,  conclusive,  except  when  appealed  from 
within  forty  days.    Id.,  614 

See  Executors,  5. 

Lppearance. 

See  MoRTOAOE,  13 ;  Practice,  4. 

Lppraiser. 

See  Execution,  2. 

LBsigtiee. 

See  Mortgaqb,  11,  12,  22;  Parties,  10. 

UEHsignment. 

See  Mortgage,  11,  12,  21. 

LBsignment  for  Benefit  of  Creditors. 

1.  The  orphans'  court  has  no  power  to  relieve  a  debtor  who  has 
assigned  his  property  under  the  act  '*  to  secure  to  credi- 
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Ibr  Benefit  of  Gredtton— CMCwudL 
ton  an  eqiial  and  just  tUrinon  of  the  estates  of  debion 
who  conr«T  to  aA^ignees  for  the  benefit  of  crcditorsi.'' 
again«t  the  action  of  the  assignee  in  inclading  in  hi»  in- 
Tentorr  propert j  of  the  debtor  which  does  not  pa»  br 
the  alignment.    Relief  can  onlj  be  had  in  this  conn. 

See  T.  ZaUistie,  43 

AflBJHtiinre,  Writ  of. 
Su  ExBcmov,  3f  4. 

Attachment. 

1.  The  appearance  of  a  defendant  in  attachment,  under  S€w, 

p.  4$,  {  38.  does  not  destror  the  prior  lien  acquired  on  his 
lands  bj  the  attaching  creditors.    H^ppoek  r.  Bamuey^       413 

2.  The  regularity  of  attachment  proceedings  at  lav.  cannot  be 

questioned  oollaterallT  in  the  foreclosure  of  a  mortgage 
on  the  premises  attached.     Id^  412 


B. 


See  CoRPORATio3(,  1.  2. 

Bills  and  Notes. 

1.  Where  the  drawer  of  a  promissory  note  provides  the  second 
endorser  with  funds  to  pay  the  note,  a  trust  is  created  in 
fafor  of  the  fir^t  endorser,  as  well  as  the  holder,  to  hare 
the  fund  applied  in  payment  of  the  note.  Price  t.  Trut- 
delL  200 

2-  Where  two  per?ons  successively  endorse  a  promissory  note 
for  the  accommodation  of  the  drawer,  and  the  drawer 
provides  the  second  endorser,  at  the  time  of  his  endorse- 
ment, with  the  means  to  pay  the  note,  without  the 
knowledge  of  the  first,  the  drawer  and  second  endorser 
have  a  right  to  subsequently  agree  that  the  means  shall 
be  appropriated  to  another  pur|>ose ;  but  if  the  second 
endorser  promises  the  first  thut  the  means  provided  by 
the  debtor  shall  be  applied  to  the  payment  of  the  note, 
and  therebv  lures  him  into  inaction  which  results  to  his 
injur>',  such  promise  creates  an  equity  in  favor  of  the 
first  which  will  support  an  action,     /i/.,  200 

Su  Creditok's  Bill,  1 ;  Insurance,  2. 

Bona  Fide  Parchaser. 

See  MoRTGAGB,  20 :  Kkformixo  Instrumbxts,  4 ;  Stock  Cbbtifi- 

GATE. 
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onds. 

1.  A  money  bond,  iasued  by  a  bo<ly  politic,  under  authority  of 
law,  payable  to  bearer,  has  the  negotiable  quality  of  ordi- 
nary commi^rcia!  paper,  and  if,  while  it  ta  a  valid  inatru- 
merit,  it  reaches  the  hands  of  an  innocent  holder  for 
value  before  maturity,  although  be  derives  his  title  from 
a  thief,  he  will  be  entitled  to  recover  the  money  due 
on  it.     Force  v,  Elizabeth,  4 

iSre  Altbration,  1-3;  EriOBXCE,  II. 


turden  of  Proof. 

See  PivoRCR,  4 ;  Evidenub,  G,  12 ;  Beforsiino  Instrchbnts,  2 


o. 

lanoellatioD  of  InstrumeDte. 

1.  On  a  bill  to  rescind  a  contract  for  the  sale  of  land  which 
had  been  executed,  relief  refused  on  the  ground  that,  as 
to  one  of  the  alleged  misrepresentations,  the  proof  did 
not  eslablish  it ;  and  as  to  the  other,  there  was  an  ade- 
quate remedy  at  law.  Porrell  v.  Halliard,  156 
See  CoRPOBATiON,  2 ;  Evidence,  4 ;  Moktoaok,  20. 

'asee  Criticised. 

Anderson  v.  Tuttle,  11  C.  B.  Gr.  144. 

4^rmn/,  Townaend  b.  Tuttle 449 

Barnes  v.  Taylor,  12  C.  E.  Gr.  2ii9. 

Affirmed,  Barnes  v.  Taylor 625 

Barnes  v.  Taylor,  12  C.  E.  Gr.  265. 

Affirmed,  Barnes  v.  Taylor 625 

Booraem  v.  Wood,  12  C.  E.  Gr.  372. 

Reverted,  North  Hudson  Co.  R.  R.  Co.  v.  Booraem 450 

Boynton  v.  Sandford,  1  Stew.  184. 

Affirmed,  Boynton  v.  Snndford 51K 

Brumagim  v.  Chew,  4  C.  E.  Gr.  337. 

Distinguished,  Mulock  k.  Mulock l.'i 

Cairo  and  Fulton  R.  R.  Co.  v.  Titus,  12  C.  E.  Gr.  102. 

Keveraed,  Cairo  and  Fulton  R.  R.  Co  w.  Titus 261t 

Close  0.  Close,  12  C.  E.  Or.  434. 

Affirmed,  Close  u.  Close 472 

Coe  V.  New  Jersey  Midland  R.  R.  Co.,  1  Stew.  100. 

Affirmed,  Coe  v.  New  Jersey  Midland  R,  R,  Co. 593 

Doughty  V.  Doughty,  12  C.E.  Or.  315. 

j4,^Er7H«i/,  Doughty  v.  Doughty... ibSl 
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Cases  Criticised— Om^mwc//. 

Dowsr.  Drew,  12  C.  E.  Gr.  442. 

Iicvcrse<L  Morrow  v.  Dows 459 

First  Nat.  B'k  of  Freehold  v.  Irons,  1  Stew.  43. 

Affirmed,  First  Nat.  B'k  of  Freehold  v.  Irons 623 

Iloppoek  V.  United  Cos.,  12  C.  E.  Gr.  28r>. 

Reversed^  United  Cos.  v.  Iloppoek %\ 

Ilovt  r.  Ilovt,  12  C.  E.  Gr.  390. 

Affirmed,  Iloyt  i'.  lloyt 4>f5 
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Prall  V.  Tilt,  12  C.  E.  Gr.  393. 

Affirmed,  Prall  v.  Tilt .* 479 
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Price  V.  Lawton,  12  C.  E.  Gr.  325. 

Affirmed^  Lawton  v.  Price 274 

Romaine  v.  lIen<lrickson,  12  C.  E.  (ir.  1('»2. 

AfTirmed,  Komaine  v.  lIendri<'kson 275 

Riickman  r.  Decker,  S  ('.  E.  Gr.  2S3. 

Modlfit'dn  Decker  r.  Rucknian ^13 

Rudderow  v.  Ni«'ld,  12  (\  E.  (ir.  S9. 

Affirmed,  Rudderow  v.  Nield 274 

St()udin<:cr  v.  Newark,  1  Stew.  187. 

Affirmed,  Stoudinger  v.  Newark.... 44») 

Stover  I'.  Woo'l,  11  C.  E.  Gr.  5«>. 

A/Hrmed,  Wood  v.  Stover 245 

Stover  V.  Woo<l,  11  G.  E.  Gr.  417. 

Affirmei,  Stover  v.  Wood 2.V) 

Wintermute's  Case,  12  C.  E.  (ir.  447. 

Affirmed,  Wiuterniute  r.  Wilson 4v>» 

Charity. 

1.  A  provi-iion  for  o-stiblishing  an  institution  "for  the  benefit, 
tuition  and  advancement  in  learning  of  the  youth  resid- 
ing fn)m  time  to  time  hereafter  within  the  state  of  New 
.Jersey,"  is  a  charitable  trust  which  will  be  enforced.  U 
does  not  exclude  non-resident  pupils  unless  their  admis- 
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iiiiiii  ilejirivps  r<»iili>nt  jnipils  of  advniitiigofi  scciii'cd  liy 
tlie  trust.     Atci-fiu  v.  AVi-p.-n,  4 

2.  A  lji'i|iii"^l  of  a  fiiiul  lo  pcrtiiiii  tni^tofMi,  to  l-e  jmid  iifter 

Ihcir  iiipor]i(inilioii,  '' In  inniildy  n  iircuchiT 'if  tlip  L'lii- 
viT^nlist  ilfnominntion,"'  U  yoml  ns  a  churhalile  lti''iucst. 
Triitlics  af  <:uTi,  ■Societi/  V.  IWaUg,  5 

3.  AiimliiT  (-hiu'O  |>rr>vi<l[-<l  \\v.\l  »udi   ruml  Hiinul<l  full  into 

llio  I'sliili-  if  till'  li'iii-li-™  sliiiiiUl  mu  iH'coiiii'  i  II  i-or[  111  ruled 
l.y  i<iiif-i:tl  ucl  of  till'  li>;!isl!iiui'(',  oi'  othcrtt'iso  I'nil  to  fiiriy 
out  ti'stiilor's  iliro.-ti.iii*  fur  oui>  yt-nr  nftcr  liii  or  liis 
wire'*  iKvi'ilsi',— //.-'</(  I ),  lliiil.  the  incoriHiraliiin  of  tlio 
triHIf**-'  iimlfr  tlic  p<iii-i'al  net  f<>r  oi-;;;ii>i^iiiii  ri'ligious 
w»-ii-liiM,  i«  ii  %iiHi.'i.-iil  f>iin|)li;iii<;c  itIiIi  tin-  rciiuiroiiu'iit 
in  tliiit  ri'.«i'pct.  yl)  Tli:il  the  exefiitni-w'  rcfiisiil  lo  jmy 
ov.T  tin:  riiml  to  llie  liu-lef.s  ivli.'vps  tln>  trustee.-  IV.mi 
the  cliiiriic   of  <l.-f:iiill  ,or   ni-gligeiice  in  e.xeeiiting   tlie 


trii' 


witliiii  the  titric  lixi-.l  liy  the  ti 


1:1., 


nmon  Law. 

.SVf   illSHASI.  .1 

:idition. 


1.  By  the  re- .111 lion  of  July  17th.  1Sf;2,  relo.Miiis;  .mil  eonvey 
in;;  to  the  lieii-s  ill  l.nv  i.f  IJoberl  L.  .Steven-.,  .leeensed,  oi 
lli<-ir  Ie;;ii1  i<e|,riv-nt.iliv>!<,  all  tho  rMht.  title  ami  inter 
.-!t  ofthe  rnite.lSi.ites  in  ^in-l.to  the  .'^tevpiis  Batlery, 
eon^'l■.■^'.■'  merely  inlemlerl  I o  release  iiny  ri^lit  or  cii.iii 
u-hi.'li  ihe  fri.vrnini'iil  n.i;;ht  Imvp  for  moneys  expended 
ujion  the  l..ittery,  nii-ler  il.i  mntrant  with  Hol.frt  L, 
Stevens  iiihI  not  to  (ronfer  or  convey  nny  title  to  lii.' 
Iieir"  or  their  veiHvsentu lives,     fltevcns  v.  A7iip)Kn, 

oetructiOD. 

.See  (.'oNnirES!.:  Ci.NTHAfT ;  Convkyasck;  Dowkr;  IlrsiiASii 
AMI  Wife,  4^8;  IssiTBASrK;  I.kcacy,  1-12;  Meciiasii's 
Lien,  1,2,  4.  5:  Mohtba.je,  4-8,13,  15-17,24,25;  Taut 
siiSBittr,  1-3 ;  Haii.ruads,  1,3,4. 
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Contract. 

1.  Where  a  defendant  agreed  not  to  carry  on  a  certain  kind 

of  business  at  a  place  and  in  a  manner  specified,  and  it 
appears  that  the  business  in  which  the  defendant  wai 
engaged  at  the  filing  of  the  bill  was  his  own,  and  differed 
from  that  in  which  he  was  engaged  at  the  time  of 
making  the  agreement  only  in  the  fact  that  the  losses, 
if  any,  were  borne  by  his  consignors  instead  of  by  him- 
self, and  that  his  profits  were  limited  to  a  certain  per- 
centage,— Held,  a  violation  of  the  letter  and  spirit  of  this 
covenant,  to  restrain  which  an  injunction  will  issue. 
Richardson  v.  Peacock^  151 

2.  Neither  the  rate  or  mode  of  compensation,  nor  the  name 

by  which  the  defendant  calls  the  business,  will  make 
any  difference,  so  long  as  it  is  his  business  and  a  substan- 
tial violation  of  his  covenant.     /</.,  151 

3.  Unilateral  or  optional  contracts  are  not  generally  favored 

in  equity.     Swaine  v.  Matyoil,  59 

See  Action,  3;  Alteration,  3;  Evidence,  12;  Jubisdictiok,  5; 
Mortgage,  4;  Railroads,  1,4;  Reforming  Instruxbitts, 
4 ;  Specific  Performance,  2. 

Conveyance. 

1.  Whore  land  is  by  one  deed  conveyed  to  two  or  more  per- 
sons who  contribute  to  the  purchase-money  in  unequal 
amounts,  their  shares  in  the  property  will,  in  the  absence 
of  an  agreement  to  the  contrary,  be  in  proportion  to 
their  respective  contributions.     Shroser  v.  Isaacs,  S3D 

See  Decree,  5 ;  Merger  ;  Mortgage,  2,  8 ;  Parties,  2 ;  Prac- 
tice, 16;  Sales  of  Land,  4;  Trusts,  1. 

Corporation. 

1.  A  corporation  may  acquire  a  name  by  usage,  as  by  retaining 

its  original  name  after  a  change  thereof  was  authorized 
by  an  act  of  the  legislature,  and  an  adjudication  in  bank- 
ruptcy made  against  it  by  the  name  so  acquired  is  valid. 
Alexander  v.  Bemey,  ^ 

2.  The  assignee  in  bankruptcy  of  an  insurance  company  may 

cause  to  be  set  aside   the  cancellation  of  a  mortgage 
belonging  to  such   company,  where  such  cancellation 
wjis  made  under  a  resolution  of  the  directors,  obtained 
by  the  fraud  of  the  president  for  his  benefit,  and  without    *. 
consideration.    Id., 

3.  But  advances  by  a  director,  made  to  pay  the  debts  of  tbe 

company,  and  secured  by  a  mortgage  upon  the  land  SQ 
discharged,  will  be  protected.    Jrf., 
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orporation— njnd'nunf.  • 

&«  Debtor  and  Creditor,!;  Insurance,  5; 

Railroads,  1,  3,  4 ;  Ueceiver,  2{  Savinos  Bank,  1-3; 
Stoci:  Cbutificatr  ;  Strbbt  Railway. 

loste. 

1.  An  application  for  a  eapiiu  ad  tatiifaeienilvm  for  thecostaof  a 

divorce  Huit  will  be  denied,  where  tlie  affidavits  show 
sucli  foclB  an  would  entitle  the  defendant,  if  in  custody, 
to  the  benefit  of  the  act  "for  the  relief  of  persons  im- 
prisoned on  civil  process,"  (lieu.  p.  407,  i  2.)  Morgan 
V.  Morgan, 

2.  Although  the  cos(8  of  a  feigned  issue  are  said  to  be  discre- 

tionary, the  general  rule  of  the  court  in  awarding  them 
is  that  they  follow  the  event,  and  are  given  to  the  huc- 
cessful  pnrly.     Carpenter  v.  £aJlon  <t  A.  R.  Ji.  Co.,  3 

3.  When  irrelevant  evidence  is  taken,  and  the  examination 

unnecessarily  protracted,  neither  costs  nor  counsel  fees 
(iliould  be  allowed  for  the  taking  of  such  unnecessary 
testimony.      Winlcrtntile  v.  IVi/ion,  4 

>Sm  Injunction,  2. 

reditor'B  Bill. 

].  On  a  creditor's  bill  filed  to  subject  lands  eonve}-ed  by  the 
defendant  to  the  lien  of  a.judgtnent  and  two  promiiisory 
notes, — Ile/il,  that  the  land  must  be  decrcpd  lo  be  subject 
to  the  lien  of  the  judgment :  alUer  as  to  the  notes.  Claf- 
lin  V.  French,  3 


2.  A  parly  who  is  n< 
equitable  relief 
ances  alleged  ti 
hindering,  delay 
tendv.  Tulllt, 


a  bona  fiile  creditor,  is  not  entitled  to 

n  a  creditor's  bill  to  set  aside  convey- 
havB  been  made  for  the  purpose  of 
ng  and  dofcatLug  his  judgment.     Town- 


debtor  and  Creditor. 

1,  When  the  appropriation  of  money  on  different  c 

■ome  of  wliich  are  ultra  virea,  is  tnnde  by  the  debtor  him. 
wlf,  the  payment  U  valid,  notwith^<tanding  the  existence 
of  the  legal  objection  to  the  contract  under  which  the 
work  was  done,  and  to  which  the  money  was  applied. 
WiahrnMn  v.  Xeio  Jeruy  Southern  R.  R.  Co.,  2 

%,  Where  a  compromise  hoe  been  made  between  a  debtor  and 
hii  creditor,  of  claiow  held  by  the  latter  against  tlie  for- 
mer as  Ml  individual  and  daima  held  against  him  as  a 
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Debtor  and  Creditor— Condnurd. 

member  of  a  partnership,  and  tlie  consideration  has  been 
paid,  tlie  court  will  give  effect  to  and  enforce  the  com- 
proniise,  if  justice  requires  it.     Smalley  v.  Line^  34*i 

Si-r  Bills  and  Notes,  1,  2*,  Creditor's  Bill,  2;  ExEcrTiox,  1: 
Interest,  5;  Mortgage,  11,  12;  Eailkoads,  2;  Surety. 

Decree. 

1.  Where  there  was  a  decree  for  an  account,  and  that  the 

defendants  pay  to  the  complainant  the  amount  found 
due  on  such  account,  and  a  reference  accordingly,  and 
on  tlie  coming  in  of  the  masters  report,  which  was  duly 
confirmed,  reporting  a  sum  due  from  the  defendants  to 
the  complainant,  an  order  for  an  execution  to  make  the 
money  was  entered, — Held^  that  the  decree  and  order 
together  constituted  an  adjudication  that  the  amount 
reported  was  due  from  the  defendants  to  the  complain- 
ant, and  that  the  execution  was  properly  awarded  and 
issued  thereon.     Jtuckman  v.  Decker,  5 

2.  Where  defendants  (a  railroad  company)  were  required  to 

provide  a  bridge,  in  order  to  render  accessible  that  part  of 
complainant's  farm  which  was  cut  off  by  their  railroad,— 
IlcU,  that  the  decree  sliouhl  state  that  the  defendants 
construct  and  maintain  a  bridge  proper  and  safe  for  the 
purpose  intended  to  l)e  answered.  Greater  particularity 
is  not  required.     Carpenter  v.  Easton  Jb  A.  If.  U.  Co.,  Si)*' 

3.  An  enrollment  will  be  vacated  and  a  decree  opened  after 

sale  under  it,  on  circumstances  where  it  has  been  made 
unjustly  against  a  right  or  interest  that  has  not  been 
heard  or  protected,  and  this  has  been  done  without 
laches  or  fault  in  the  party  who  applies.  Cawleyw  Leon- 
ard, 4'h 

4.  It  is  matter  of  sound  discretion,  and  mere  lapse  of  time 

will  not  j)revent  such  action  where  there  are  no  inter- 
vening rights;  and  such  rights,  if  any,  will  be  protected. 

Id.,  *  4o: 

5.  F.iilure  to  record  deeds  of  conveyance  is  not  such  laches  as 

will  ])revent  the  relief,  where  there  are  circumstances 
showing  such  neglect  to  be  inmiaterial  and  excusable. 
/(/.,  467 

G.  Tlie  provisions  of  section  fifty-six  of  the  chancery  act  [Rev. 
p.  1  !.'>),  which  give  to  decrees  in  chancery  the  force,  opera- 
tion and  eflt'ct  of  a  judgment  at  law  in  the  supreme  court, 
apply  only  to  such  decrees  tis  resemble  such  a  judgment 
in  the  pecuniary  obligations  which  they  impose.  CZqmt. 
Close,  472 
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)eoree —  Continued. 

7.  Such  decrees  become  liens  upon  lands,  as  against  persons 

not  parties  to  the  suit,  only  after  an  abstract  thereof  is 
filed  in  the  office  of  the  clerk  of  the  supreme  court,  and 
their  lien  is  liable  to  be  divested  by  a  sale  under  a  sub- 
sequent judgment  at  law,  whereon  execution  was  issued 
before  execution  on  the  decrees.     7c/.,  472 

8.  The  specific  mention  and  description  of  lands  in  the  decree 

or  bill  of  complaint,  which,  under  the  proviso  of  this 
fifty-sixth  section,  will  preserve  the  lien  of  the  decree 
upon  those  lands  against  all  persons,  without  filing  the 
abstract  as  aforesaid,  must  mention  and  describe  such 
lands  as  subject  to  some  equitable  lien  which  it  is 
designed  to  enforce  or  create.    7c/.,  472 

9.  A  decree  directing  a  defendant  to  pay  a  certain  sum  of 

money  to  the  complainant,  and  declaring  that  it  shall 
constitute  a  lien  upon  all  the  defendant's  real  and  per- 
sonal property  in  New  Jersey,  creates  no  lien  upon 
lands,  as  against  persons  not  parties  thereto,  until  the 
abstract  is  filed  as  aforesaid.     Id.,  472 

10.  Where  the  court  of  chancery  has  seized  only  the  rents  and 

profits  of  the  defendant's  lands  to  satisfy  its  decree,  the 
fee  still  remains  subject  to  levy  and  sale  under  an  execu- 
tion at  law.     7(i.,  472 

11.  In  a  contest  between  an  execution  on  a  judgment  at  law 

and  an  execution  on  a  money  decree  in  chancery,  the 
writ  first  delivered  to  the  sheriflT  and  levied  on  the  lands 
is  entitled  to  priority.    7t/.,  472 

See  Jurisdiction,  4  j  Practice,  7,  12;  Setting  Aside  Sales,  6, 
7 ;  Waiver. 

dedication. 

See  Municipal  Corporation,  2  j  Reforming  Instruments,  3  j 
Trusts,  2. 

^eed. 

S^e  Conveyance. 

deficiency,  Decree  for. 

See  Executors,  4  j  Interest,  5 ;  Mortgage,  24,  25  j  Practice,  3. 

Revise. 

1.  Construction  of  devise  as  to  location  of  premises.     Cadmus 

V.  Vreeland,  356 

See  Legacy,  9. 

Hscovery. 

See  Insurance,  5 ;  Jurisdiction,  5. 
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Distribution. 

1.  The  will  barring  only  the  widow^s  right  of  dower  in  lands 
by  her  accepting  the  legacy  in  lieu  thereof,  she  is  enti- 
tled to  a  distributive  share  of  a  lapsed  legacy.  Head  y. 
Marcy^  59 

See  Husband  and  Wife,  8. 
Divorce. 

1.  In  a  suit  for  a  divorce  a  mensa  et  thoro,  an  application  for 

alimony  will  be  denied  where  the  answer  and  affidavits 
of  the  defendant  clearly  outweigh  those  of  the  peti- 
tioner and  indicate  that  it  is  by  no  means  probable  that 
the  petitioner  will  succeed  in  her  suit.  Such  denial, 
however,  will  not  prejudice  any  future  application  on 
her  part,  either  as  to  the  time  or  amount  of  allowance, 
in  case  she  should  be  ultimately  successful.  Glasser  v. 
Glasier,  22 

2.  Divorce  for  alleged  impotence  of  the  wife  denied  on  the 

merits.     Shafto  v.  Shafto^  54 

3.  Order  for  inspection  denied  in  consideration  of  the  wife's 

age.    Id,j  34 

4.  A  judgment  of  divorce  should  never  be  pronounced  on 

doubtful  proofs.     Marsh  v.  Marsh,  196 

5.  The  evi<lence  in  this  case, — Held,  to  establish  the  adultery 

of  the  defendant.     Id.,  196 

6.  To  make  out  a  case   of  desertion,  three  things  must  be 

shown:  (1)  cessation  of  cohabitation;  (2)  an  intent  in 
the  mind  of  the  defendant  to  desert,  and  (3)  that  the 
separation  was  against  the  will  of  the  complainant. 
Taylor  v.  Taylor,  207 

7.  A  husband  who,  with  a  view  of  laying  the  foundation  for  a 

divorce,  pursues  such  a  course  of  conduct  towards  his 
wife  as  constrains  or  induces  her  to  remain  away,  cannot 
make  her  absence  a  ground  of  divorce,  though  she  left 
him  without  sufficient  cause.  He  consents  to  a  desertion 
which  his  conduct  promotes.     Id,,  207 

8.  Where  a  husband  apj)arently  acquiesced  in  his  wife's  return 

to  her  father's  house  to  live,  visited  her  while  there,  and 
furnished  her  money  for  her  support  while  thus  living 
apart  from  him,  and  never  demanded  that  she  should 
return  to  live  with  him, — Ileld,  that  he  was  not  entitled 
to  a  divorce  for  desertion.     Driver  v.  Driver,  39J 

9.  In  a  suit  for  divorce  for  desertion,  unless    the    master 

reports  the  facts  and  circumstances  under  which  the 
desertion  took  place,  and  the  reasons  which  produced  it| 
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if  ascertainable,  in  conformity  to  the  one  hundred  and 
fifty-ninth  rule,  the  case  will  be  sent  back  for  further 
proofs  and  report.    Stone  v.  Stonej  409 

10.  A  decree  in  a  divorce  suit  will  have  no  extraterritorial 

effect  when  the  defendant  is  domiciled  in  another  state, 
and  is  not  served  with  process,  nor  with  notice  of  the 
proceedings.     Doughty  v.  Doughty,  5S I 

11.  A  decree  for  divorce,   to  be  entitled   to  extraterritorial 

effect,  when  the  person  of  the  defendant  is  without  the 
jurisdiction,  must  be  obtained  in  a  manner  consistent 
with  natural  justice,  and  such  decree  is  enforced  in 
another  state  only  on  the  ground  of  comity.    Id,,  581 

12.  Although  a  notice  served  on  the  defendant,  when  he  is 

without  the  jurisdiction,  cannot  add  anything  to  the 
right  of  judicial  cognizance,  nevertheless  such  circum- 
stance may  be  a  controlling  one  when  the  appeal  is  to 
the  comity  of  another  state.    /</.,  581 

13.  When  a  party  sets  up  that  a  ceremony  of  marriage  was 

performed,  but  that  he  expressly  refused  to  assent  to  the 
ceremony  and  marriage,  no  ground  is  laid  to  found  a 
jurisdiction  on  the  basis  of  ttatua^  and  unless,  in  such 
case,  process  within  the  jurisdiction  is  actually  served, 
or  a  voluntary  appearance  entered,  the  judgment  will 
have  no  extraterritorial  effect.    Id,,  581 

14.  Also,  helii,  that  the  judgment  in  this  case  was  obtained  by 

fraud,  and  was,  consequently,  void.    Id,,  581 

See  Costs,  1 ;  Practice,  14,  15. 
>wer. 

1.  A  testator  directed  his  executor  to  sell  all  his  real  and  per- 
sonal estate,  and  out  of  the  proceeds  to  purchase  a  house 
and  lot,  to  be  occupied  by  his  widow  and  his  five  young- 
est (her)  children,  as  a  home,  until  the  youngest  child 
should  attain  to  majority,  and  directed  them  to  invest 
the  balance,  after  payment  of  his  debts,  and,  out  of  the 
income,  provide  for  the  support  of  the  same  persons  and 
a  son  of  his  by  a  former  wife,  for  the  same  lime,  and  on 
the  arrival  of  that  period,  to  sell  the  house  and  lot  and 
divide  the  proceeds  and  the  principal  of  the  investment 
equally  among  all  his  children,  making  no  provision 
whatever  for  the  widow  beyond  the  period  of  the  major- 
ity of  the  youngest  surviving  child.  After  payment  of 
debts  there  remained  nothing  but  the  testator's  home- 
stead farm.    Thb  was  sold,  and  the  house  and  lot  bought 
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Dower —  Continued, 

with  the  proceed?.  The  widow  released  her  dower  in 
the  farm,  but  only  od  the  express  understanding  and 
a.*rjurance,  from  the  surviving  executor  and  his  counsel, 
that  she  would  be  entitled  to  the  value  of  her  dower  on 
sale  of  the  houiie  and  lot. — UeiJj  that,  under  the  circum- 
stances, she  was  not  put  to  her  election,  but  was  entitled 
to  the  value  of  her  do%ver  in  the  farm,  and  the  provision 
Siho ;  and  that  she  had  never,  in  fact,  been  put  to  her 
election.     Frtdand  v.  MarufeviiU,  m9 

See  Distribution'. 

E. 

Eminent  Domain. 

1.  Where  a  railroad  company,  with  the  consent  of  the  devisee 

for  life  and  the  trustee  in  possession  of  the  property, 
having  made  compensation  to  them  for  their  interest, 
had  entered  upon  lands  for  the  construction  of  their 
road,  and  had  almost  completed  it,  an  injunction  sought 
by  certain  persons  claiming  to  be  remaindermen,  but 
whose  claim  was  disputed,  was  denied,  it  appearing  that 
the  conduct  of  the  railroad  company  had  been  bona  Jide 
and  with  due  regard  to  the  interests  of  all  the  parties. 
Jjanterman  v.  Blairstown  liaiitcat/  Co.,  1 

2.  Where  a  railroad  company,  having  power  to  acquire  lands 

for  its  use,  has  been  permitted  by  the  owner  to  enter  into 
possession  and  construct  its  track  upon  the  premises 
without  compensation  first  made,  in  subsequent  proceed- 
ings to  condemn,  the  measure  of  compensation  is  the 
value  of  the  land  and  damages  at  the  time  of  the  entry, 
and  interest  from  such  entry,  irrespective  of  the  im- 
provements afterwards  put  upon  it  by  the  company. 
North  Hudson  Co.  R.  li.  Co.  v.  Booraem^  450 

3.  A  railroad  company  having  entered  into  possession  of  lands 

by  consent  of  the  owner,  under  an  agreement  with  him 
to  purchase,  on  the  foreclosure  of  a  prior  mortgage  of 
which  the  company  had  constructive  notice,  the  com- 
pany is  bound  to  contribute  to  the  payment  of  the 
mortgage  to  the  extent  of  the  value  of  the  part  appro- 
priated by  it,  and  damages,  at  the  time  of  such  appro- 
priation, with  interest  thereon,  without  regard  to  the 
condition  of  the  premises  at  the  time  of  the  foreclosure 
or  the  improvements  put  thereon  by  the  company ;  and 
the  value  of  the  land  and  damages  may  be  ascertained 
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by  proceedings  to  cunitem)),  under  il:^  clinrter,  iiisliluled 
after  tlie  foreclosure  bill  is  iile.l,  or  by  a.  ruforciicc  to  a. 
master.     /</.,  45< 

See  lNTt:uEST,  G  :  Railroads,  3. 

Bstoppel. 

I.  Tlie  plea  thnt  the  compluiimnt  liad  on  n  rerlnin  accni=lon 
svvorn  that  a  Loud  lind  Wen  iinnigiied  by  liiin  lo  the 
defondnnl  for  vuluiible  con sideru lion, — JMil,  lind.  Gard- 
ti«r  V.  Ilavibtek,  71 

1.  An  estoppel  cunnot  arise  from  the  mere  assertion  of  n  right, 
mnde  by  one  parly  to  an  a^rreenient  and  iiisliintly  denied 
by  the  other,  even  if  such  iis»;ertion  is  made  in  writing 
and  the  denial  is  oral.     WiUon  v.  '.'otfi.  IT" 

3.  The  fuct  that  i\  compliiintint  attempted  (o  cet  tip  a  merely 
ei|uiliihle  defenco  in  a  suit  al  law,  will  not  debar  liini 
from  snbserjiiently,  after  judgment,  setting  it  up  in  this 
court  against  the  judgment.     Smallei/  v.  Line,  34i 

See  ExKri'Tios,  4;    Fobmeu   Kkcoveiiv;    Mbchasic's  Lies,  5; 

MoLlTaAOE,  5  ;  rAllTITIOS,  3  ;  KbMEF  AUAI.NST  JflMJMKST,  1  i 

.Sakks  OK  Land  (Public),  3. 

Evidence. 

1.  There  is  no  universal  find  absolute  rule  which  prohibits  the 

court  from  allowing  the  introduction  of  newly  discov- 
ered evidence  of  witnesses  to  facts  in  issue  in  the  cause, 
after  jmblicution  and  knowledge  of  the  former  testi- 
mony, and  even  after  the  lieurinj:.  But  the  allowaiiee  of 
it  is  not  a  mutter  of  rijihl  in  the  parly,  but  of  sound  dis- 
cretion in  the  court,  to  be  exerci»e<i  cautiously  and  sjiar- 
ingly,  and  only  unrler  circumstances  which  demonstrate 
it  to  be  indispensable  to  the  merits  and  justice  of  the 
cause.     .Vu/^k-  v.  A/«Uk;  1; 

2.  The  rule  that  nejlher  a  <^ourt  of  law  norof  e'juity  will  relieve 

where  the  newly  discovered  facts  are  merely  cuniulative 
or  corroborative,  admits  ofexceptiou  where  sui^li  evidence 
will  make  plain  and  certain  that  which  before  was  mys- 
terious and  doubtful.     Iii.,  1. 

3.  If  the  newly  discovered  evidence  is  of  a  kind  and  character 

dijl'ereiit  from  that  adduced  on  the  trial,  it  will  not  bo 
liable  to  the  objection  that  it  is  cumulative.     IJ.,  K 

4.  On  a  bill  filed  by  a  complainant,  a  widow  and  very  old,  to 

set  aside,  on  the  ground  of  fraud  and  im]Hisition,  two 
deeds  of  gift  made  by  her  to  her  son,  purporting  to  con- 
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vey  valuable  real  estate,  evidence  of  admissions  by  her 
that  she  had  conveyed  the  property  to  her  son,  made 
four  years  before,  but  not  discovered  until  after  the  testi- 
mony was  closed,  is  admissible.     7(/.,  15 

5.  Deposition  taken  in  anotlier  state  in  behalf  of  complainant, 

on  notice,  suppressed,  because  the  witness,  who  was  the 
defendant,  refused  to  answer  some  of  the  complainant^s 
questions,  though  they  were  proper ;  introduced  imperti- 
nent matter  in  his  own  favor  in  his  answers  to  others, 
among  which  matter  were  the  contents  of  papers,  the 
originals,  or  even  copies  of  which,  he  refused  to  produce, 
declaring  that  he  would  reserve  them  until  he  should 
offer  testimony  in  his  own  behalf;  and  refused,  after  due 
demand  and  notice,  to  produce  the  partnership  books  in 
his  possession ;  the  suit  being  between  partners  for  an 
account  of  partnership  transactions,  and  the  production 
thereof  being  required  for  the  purposes  of  the  examina- 
tion.    Fulton  V.  Golden,  37 

6.  The  burden  of  proof  is  on  the  person  who,  on  the  ground 

of  alleged  mistake  or  imposition,  seeks  to  rectify  a  writ- 
ten contract  signed  by  him.      Vrecland  v.  BramhaJlj  85 

7.  Where  a  bill  prays  an  answer  without  oath,  such  answer, 

although  not  evidence  for  the  defendants,  is  evidence 
against  them.     Symmes  v.  Strong,  131 

8.  When  the  complainant  makes  the  defendant  his  witness, 

by  requiring  him  to  answer  under  oath,  so  much  of  the 
answer  as  is  fairly  responsive  to  the  bill  is  evidence,  and 
must  prevail  as  the  truth,  unless  overcome  by  the  oath 
of  two  witnesses,  or  by  one  witness  corroborated  by  cir- 
cumstances.     Wilson  v.  Cobb,  177 

9.  In  the  production  of  evidence,  where  an  executor's  account 

is  referred  to  a  master  as  auditor,  it  is  the  established 
practice  that  the  exceptant's  testimony  be  closed  before 
that  of  the  executor  is  produced.     Tucker  \,  Tucker,  223 

10.  Where  the  exceptant  was  not  willing  to  rest  his  case  on 
the  examination  of  the  executor,  but  immediately  pro- 
ceeded to  examine  another  witness,  and,  at  the  end  of 
the  examination  of  such  witness,  the  executor  applied  in 
good  faith  for  an  adjournment  to  enable  him  to  produce 
further  testimony,  the  application  should  have  been 
granted.  If  refused,  the  report  should  have  been 
referred  again  to  the  master,  with  directions  to  that 
effect.    /(/.,  223 
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11.  Defendants,  mortgagors,  in  their  answer  in  a  foreclosure 

suit  upon  the  mortgage,  (which  was  under  seal,  and 
given  to  secure  a  bond  under  seal,)  after  denying  the 
allegation  in  the  bill,  that  at  the  time  of  giving  the  mort- 
gage the  mortgagors  were  indebted  to  the  mortgagee, 
made,  by  way  of  defence  to  the  mortgage,  a  statement  of 
the  circumstances  under  which,  as  they  allege,  the  mort- 
gage was  given.  They  offered  no  evidence  in  support  of 
that  statement,  but  relied  on  it  as  evidence  on  the 
ground  that  it  was  responsive  to  the  above  mentioned 
allegation  of  indebtedness  in  the  bill. — Held^  that  that 
allegation  of  indebtedness  was  not  necessary,  the  bond 
and  mortgage  being  under  seal ;  and,  also,  that  the 
answer  was  not  evidence  of  the  facts  set  up  in  the  state- 
ment.    Brown  v.  Kahnweiler,  311 

12.  The  burden  of  proving  the  due  execution  and  contents 

of  a  lost  contract  rests  on  the  party  claiming  under  it. 
Swaine  v.  Maryott^  589 

13.  The  defence  that  a  mortgage  was,  by  an  agreement  at  the 

time  of  the  loan,  to  be  payable  in  three  years,  which 
time  had  not  elapsed,  is  not  sustained  by  the  oath  of 
defendant's  agent,  contradicted  by  that  of  complainant's 
agent  and  the  terms  of  the  mortgage  which  had  been 
drawn  payable  in  one  year.     Manning  v.  Young,  568 

See  Costs,  3 ;  Divorce,  2,  4,  5 ;  Estoppel,  1 ;  Practice,  16 ; 
Reforming  Instruments,  2;  Variance;  Wills,  3; 
Relief  against  Judgments,  2. 

Exoeptions. 

See  Appeal,  6  ;  Executors,  5. 

Execution. 

1.  Where  a  decree  is  against  three  defendants  equally  bound 

to  pay,  and  an  execution  is  directed  against  two  of  them 
only,  they  cannot  complain  because  it  is  issued  against 
them  alone,  for,  if  entitled  to  indemnity,  they  may  have 
relief  against  their  co-defendant  for  any  amount  they 
may  be  obliged  to  pay.     Jiuckman  v.  Decker ,  5 

2.  A  purchaser  of  part  of  the  real  estate  covered  by  a  judg- 

ment, cannot  be  an  appraiser  of  defendant's  personal 
property  upon  a  levy  under  the  same  judgment,  although 
the  judgment  creditor  does  not  object.  Conover  v. 
Walling,  333 

3.  A  question  of  legal  title  will  not  be  tried  on  an  application 

for  a  writ  of  assistance,  nor  will  it  be  awarded  in  a  case 

of  doubt.    Barton  y.  Beatti/ J  412 
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4.  A  purchaser  who,  by  his  conduct  subsequent  to  his  pur- 
chase, leaves  it  doubtful  whether  he  has  not  given  the 
person  in  possession  a  right  to  hold  the  land,  is  not 
entitled  to  a  writ  of  assistance.     /</.,  412 

See  Costs,  1  ;  Decree,  2,  9-1 1  ;  Waiver. 

Executors  and  Administrators. 

1.  Where  an  executrix,  who  was  life-tenant  of  certain  stock 

of  the  estate,  assigned  it  as  collateral  security  for  the 
debt  of  some  of  the  remaindermen, — Ileitis  an  abuse  of 
the  trust.     Prall  v.  Ilamil,  66 

2.  The  transfer  and  receipt  of  the  stock,  as  stock  of  the  estate 

then  standing  in  the  testator's  name,  is  conclusive  proof 
that  tlie  pledgees  knew  that  such  stock  belonged  to  the 
estate,  and  it  was  their  duty,  under  the  circumstances,  to 
ascertain  whether  the  executrix  had  the  right  to  transfer 
the  stock  as  proposed  ;  and,  if  such  duty  was  disre- 
garded, they  cannot  claim  protection  on  the  ground  of 
bona /ides  and  ignorance.     /<:/.,  66 

3.  The  fifty-seventh  section  of  the  orphans'  court  act  suspends 

the  right  of  action  by  creditors  for  six  months,  to  enable 
the  executor  or  administrator  to  examine  into  the  con- 
dition of  the  estate,  and  to  determine  on  the  proper 
course  to  take  in  its  settlement.  If  he  permits  a  suit, 
commenced  before  the  expiration  of  the  six  months,  to 
])roceed  to  final  docreo,  the  court  is  bound  to  assume,  in 
the  absence  of  ])roof  of  accident  or  inadvertence,  that  he 
intended  to  waive  the  defence  given  by  the  statute. 
Jioi/hton  V.  Sandford^  184 

4.  A  decree  for  a  deficiency  against  an  executor  will  not  be 

set  aside  because  no  claim  for  the  debt  had  been 
exhibited  un<ler  oath,  pursuant  to  a  rule  to  bar  credit- 
ors, where  tlnTe  is  no  proof  that  such  rule  has  been 
granted  or  even  applied  for.     /(/.,  184 

5.  The  proper  practice  is  to  state  the  objections  to  the  execu- 

tor's account  in  the  form  of  di>tinct  and  sj)ecific  allega- 
tions, although  a  party  is  not  absolutely  precluded  from 
making  other  objections  of  which  he  neither  knew  nor 
had  the  means  of  knowing  when  his  exceptions  were 
filed.  The  adverse  party  his  the  right  to  be  heard  on 
the  new  objections,  and  to  produce  evidence  in  his 
behalf  in  regard  to  them.  On  the  hearing  of  the  appeal, 
the  executor  applied  to  this  court  for  leave  to  take 
further  testimony,  which,  under  the  circumstances,  was 
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acooiiled,  with  leave  to  (lie  I'xi-i^pliint  to  produce  evi' 
(lence  in  rebuttal.     Tucier  v.  Tucker,  2 

G.  Wlipro  np[ili(riilion  for  adniinisli-iilifm  pciuUnle  lite  wiisi  niiide 
to  tlie  ortliiiiiry,  of  nii  e^tnto  the  iiersoiitilty  of  which 
amouii(e<l  to  more  tliiin  !»l,nor),<X)0,  nnd  no  proper  per- 
son could  be  found  lo  give  adeiiuule  spRurily  on  taking 
out  i^uch  lottci's,  and  the  cstalo  rc'iuirt^d  immediate 
attention,  (he  ordinary  directed  tlint,  on  dt-posilin;;  the 
pcrnnnalty  in  this  court,  there  to  rcin:iiii  sulyci't  lo  its 
order,  Iclli'i'si  would  lie  Issued  on  the  giving  of  a  bond  in 
a  sum  sufficient  (in  tliis  ciise  SH«,OIX))  to  cover  ihf  prop- 
erly ivliich  from  time  to  time  would  come  to  the  hands 
of  the  ii.lminislralor.     LeuiWi  (W^  2 

7.  Where  the  next  of  kin  waived  their  clainm  to  administra- 

tioii,-//,:«,  tlml  the  orphain'  court  might  lawfully,  in 
its  disc  re 'lion,  appoint  n  stranger;  nnd  it  is  not  error 
that  the  court  in  sui-h  riu-^e  selected  as  ad  mi  ni.it  rat  or  tlir 
stranger  nominated  by  one  of  the  next  of  kin,  instead  of 
the  one  iioininaled  by  liie  other  two.     l.'reue's  f'axe,  2 

8.  Tiie  right  of  liic  next  of  kin  lo  iid ministration  is  iK>rsonnl. 

They  have  no  right  of  nomination  or  selection.     Id.,  2 

9.  Mdlieal  service,-  rendered  to  llie  family  of  an  intestate  lifter 

his  de.ilh,  U|K)n  the  [ironiise  of  the  administrator,  do  not 
constitute  a  lien  upon  the  assets  of  the  estate  in  the  hands 
of  iin  aduiluislraloi'  i/c  hoiiit  non.     ■Juknuon  v.  Morrow,  3 

1(1.  M.'re  knovTl.nlge  on  the  piirt  of  ji  purchaser  that  an  e.te- 
ciitiir  or  udminislriitor  is  ilealing  with  the  assets  in  a 
fiduciary  cnpiieity,  is  not  enough  to  raise  suipicinti  or  to 
put  the  jiiirty  on  inquiry,  for  the  reason  thut  it  is  their 
primary  duty  lo  disjHise  of  the  ns.sets  and  settle  the 
estiite,  A  s;ile  and  iranifer  by  them  is  ordinarily  in  the 
line  f>r  their  duly.  The  common  duty  of  a  trustee  is 
not  :idmini>tration  or  sale,  but  custody  and  management 
lor  his  (fjstais  i,iie  trust.     Prull  v.  TUt,  4 

Sec  .\\\r..yi.,  2:  Evlhenck,  9,  10:  ilusriiND  xst,  Wifk,  2;  Jvera- 


Feigned  Issue. 

Perry. 

I.  Eijuity  will  protect  bj-  injunction  the  owner  of  a  ferry  Iran- 
clii.-te  on  the   Hudson  river,  ai^ainst  infrinuement  l>v  a 
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rival  ferry  without  a  license  from  thi«  state  or  the  state 
of  New  York  j  such  infringement  consisting  of  regular, 
hourly  trips  by  a  ferry-boat,  and  the  solicitation  of  pas- 
sengers on  their  way  to  complainants'  ferry.  Midland 
Terminal  Ferry  Co.  v.  Wilson^  537 

Fixtures. 

See  Mechanic's  Libn,  1  \  Mortgage,  15,  16. 

Forfeiture. 

1.  One  who  comes  into  a  court  of  conscience  to  enforce  a  for- 
feiture, must  come  with  skirts  free  from  blame  in  the 
transaction.     WiUon  v.  Bird^  352 

Former  Recovery. 

1.  On   a  bill  to  compel   the  defendant  to  account  for  five 

bonds,  with  the  mortgages  securing  the  payment  thereof, 
assigned  and  delivered  to  the  defendant  by  the  com- 
plainant, in  trust  to  sell  them  and  pay  over  the  proceeds 
to  the  latter,  a  plea  that  as  to  four  of  the  bonds,  a  court 
of  competent  jurisdiction,  in  a  suit  in  which  the  present 
complainant  and  defendant  were  co-defendants,  found 
that  the  assignments  of  those  instruments  were  for  valu- 
able consideration, — Held,  not  good.    Gardner  v.  Haisbeck,    71 

2.  To  make  a  judgment  pleaded  in  bar,  a  technical  bar,  it 

must  appear  to  have  been  for  the  same  subject  matter, 
and  between  the  same  or  substantially  the  same  par- 
ties.    Id.,  71 

3.  The  complainant  in  the  present  suit  not  claiming  under 

the  complainant  of  the  former  suit,  and  his  attitude  in 
the  former  suit  being  merely  that  of  resistance  to  the 
claim  of  the  complainant  in  that  action,  the  judgment 
in  the  former  suit  was  held  not  to  have  been  between 
the  same  ])arties,  nor  substantially  so,  nor  for  the  same 
subject  matter.     Id.,  71 

4.  The  allowance  of  the  plea  of  former  judgment  is  based  on 

the  maxim  expcdit  reipublica:  ut  sit  finis  lUium,  and  the  test 
question  is  whether  the  parties  had  in  the  former  suit 
full  opportunity  to  litigate  the  very  subject  matter  of  the 
present  one.     Id,,  71 

Fraud. 

1.  Fraud  will  not  be  inferred  from  circumstances  which  merelv 

ft 

indicate  unusual  generosity.  First  National  Bank  qf  Free- 
hold V.  Irons,  43 

See  Corporation,  2;  Divorce,  14;  Evidence,  4;  Sale  of  Chat- 
tels. 
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Frauds  and  Perjuries. 

1.  A  promise  by  a  defendant  to  apply  a  debtor's  funds, 
received  or  to  be  received,  to  the  payment  of  a  particu- 
lar debt,  is  not  a  promise  to  answer  for  the  debt  of  another 
person.     Price  v.  Trusdelly  200 

See  Action,  3  ;  Trusts,  3. 

Fraudulent  Conveyances. 

See  Setting  Aside  Sales,  2-5. 


a. 


CKft. 

See  Lkoacy,  12. 

Guaranty. 

See  Railroads,  2. 


H. 


Heirs. 

^Sfec  Jurisdiction,  5j  Legacy,  11. 

Husband  and  Wife. 

1.  That  a  bond  and  mortgage,  made  in  the  name  of  the  hus- 

band, were  derived  from  the  sale  of  the  separate  estate 
of  the  wife,  does  not,  of  itself,  create  a  trust  in  her  favor. 
Sifmmes  v.  Strong^  131 

2.  Where   the   administrator  of   the  husband  assigned   such 

mortgage  to  the  wife,  without  any  consideration,  it  was 
held  to  have  been  a  fraud  upon  the  estate  of  the  intes- 
tate, and  that,  in  equity,  no  title  passed  to  her,  and, 
consequently,  none  passed  to  her  assignee,  as  against  the 
administrator  </e  bonis  non  of  the  intestate,     /c/.,  131 

3.  But  it  is  valid  as  against  the  estate  of  the  administrator 

who  executed  such  assignment,  and  his  estate  is  first 
in  the  order  of  liability  to  make  compensation  for  it.  /</.,  131 

4.  The  act  of  1852,  commonly  called  the  "  married  woman's 

act,"  did  not  give  to  a  married  woman  the  jus  disponeruU 
of  her  personal  property  not  settled  upon  her  nor  held 
in  trust  for  her,  and,  by  the  act  of  1864,  her  will  of  such 
property  is  not  valid  as  against  her  husband.  Compton  v. 
Pierson,  22l» 

5.  The  latter  act  is  in  derogation  of  the  common   law,  and 

should  be  strictly  construed,    /c/.,  229 

6.  History  of  legislation  on  the  subject.    /(/.,  229 

42 
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Husband  and  Wife— Continued, 

7.  Under  a  gift  by  will  of  income  to  a  man  and  his  wife  for 

life,  each  is  entitled  to  one-half  of  the  income.  See  v. 
Zabriskie^  422 

8.  A  bequest  to  a  wife  for  life  with  remainder  to  her  children, 

excluded  her  husband  from  all  control  over  it. — Ihld^ 
that  he  was  not  thereby  deprived  of  his  right,  as  next  of 
kin,  to  the  share  of  a  child  who  died  intestate  after  the 
wife.     iSaniiersoTi's  Case^  435 

*Ske  Parties,  4,  7  ;  Partnership,  5. 


I. 


Improvements. 

See  Eminent  Domain,  2,  3. 


Injunction. 

1.  A  common  rumor  that  an  injunction  has  been  dissolved, 

will  not  excuse  the  breach  of  it.     Morris  v.  Hill,  33 

2.  In  an  injunction  bill  under  a  general  prayer  for  relief,  an 

account  may  be  ordered ;  but  where  it  does  not  appear 
that  an  account  has  ever  been  denied,  or  even 
demanded,  the  complainant  must  pay  the  costi?.  Conover 
v.  Walling^  33o 

See  Contract,    1;  Eminent  Domain,   1:  Fekky  ;  Interest,   3; 
Minks,    1,   2;  Mortgage,   4,    6;    Kelief   against   Jidg- 

MENT,   I. 

Insanity. 

See  Lunatics;  Wills,  1,  4. 

Insolvent  Debtor. 

See  Costs,  1. 

Insurance. 

1.  A  stipulation  in  a  life  policy  that  a  failure  to  pay  any  of  the 

premiums  at  the  time  designated  will  avoid  the  policy, 
renders  each  j)ayment  a  condition  precedent  to  the  con- 
tinuance of  the  policy.  Hudson  v.  Knickerbocker  Life  Insu- 
rance Co.,  167 

2.  If  the  time  within  which  the  premium,  or  any  part  of  it, 

must  be  paid,  is  enlarged  by  the  accei>tance  of  a  note 
upon  condition  that  if  the  note  is  not  paid  at  maturity 
the  policy  shall  be  void,  payment  must  be  made  within 
the  time  agreed  upon,  or  the  policy  will  become  void.   Id,,  167 

3.  If  a  life  policy  provides  that  a  holder  may,  within  a  desig- 

nated period  after  failure  to  pay  a  premium,  surrender 
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his  policy  and  demand  a  paid-up  policy  for  part  of  the 
sum  insured,  the  right  must  be  exercised  within  the 
time  designated,  or  it  will  be  lost.     /<:/.,  107 

4.  In  the  absence  of  an  agreement  to  that  efifect,  part  pay- 

ment of  an  annual  premium  will  not  keep  a  policy  alive 
for  such  proportionate  part  of  a  year  as  the  sum  paid 
bears  to  the  whole  premium,     /c/.,  167 

5.  A   policy-holder   in  a   life  insurance  company,  where  the 

time  when  a  division  of  profits  shall  be  made  is  com- 
mitted to  the  discretion  of  the  directors,  has  no  right  to 
ask  for  a  discovery,  and  that  a  division  of  profits  shall  be 
decreed,  except  upon  an  allegation  that  the  discretion 
committed  to  them  has  been  abused,     /c/.,  107 

See  Partnership,  5. 
nterest. 

1.  The  general  rate  of  interest  having  been  changed  by  law, 

the  legatees  in  this  case  held  to  be  entitled  to  receive 
interest  on  the  legacies,  at  the  rate  which  they  could 
have  obtained  had  the  legacies  been  raised  and  invested. 
Woodward  V.  Woodward j  119 

2.  One  to  whom  money  is  paid  and  who  receives  it  believing 

that  it  is  his  due,  is  not  liable  for  interest  upon  it  before 
demand  made  and  refusal  to  pay,  nor  until  he  shall  have 
reason  to  be  satisfied  that  he  ought  to  repay  it,  and  shall 
know  to  whom  he  should  pay  it.     Ashhurst  v.  Field,  31a 

3.  Where  an  injunction  restraining  defendants  from  obstruct- 

ing a  lane  was  dissolved  upon  their  paying  into  court,  as 
security,  the  amount  of  damages,  and  thereupon  defend- 
ants obstructed  the  lane, — Held,  that  they  are  liable  for 
interest  on  the  amount  from  the  time  when  the  injunc- 
tion was  dissolved.     Carpenter  v.  Easton  ct  A,  II.  JR.  Co.,       390 

4.  The  defendants  must  bear  the  entire  loss  of  such  interest, 

since  the  amount  dei)Osited  draws  but  four  per  cent.  Id.,  390 

5.  As  to  parties  holding  simply  the  relation  of  creditor  and 

debtor,  compound  interest  will  not  be  allowed.  Force  v. 
Elizabeth,  403; 

6.  Where  a  part  of  mortgaged  premises  is  conveyed  by  the 

mortgagor,  for  a  valuable  consideration,  to  a  railroad 
company  for  its  track,  and,  pending  foreclosure  of  the 
mortgage,  the  company  condemns  the  land  so  conveyed, 
under  a  power  contained  in  it«  charter,  by  a  proceeding 
to  which  the  mortgagee  is  made  a  party,  the  obligation  of 
the  company  to  pay  any  part  of  the  award  in  satisfaction. 


650  INDEX.  [28  Eq. 

Interest —  Continued. 

of  the  mortgage  being  contingent  upon  the  residue  of 
the  mortgaged  premises  being  inadequate  to  satisfy  the 
mortgage,  interest  should  not  be  computed  on  the  award. 
The  company  is  not  in  default  in  payment  until  the  con- 
tingency happens,  and  the  amount  it  is  bound  to  pay  is 
ascertained  by  a  sale  of  the  residue  of  the  mortgaged 
premisses  primarily  liable.  Xorth  Hudson  It,  It,  Co.  v. 
Booraem^  593 

See  Legacy,  4-6. 

J. 

Jurisdiction. 

1.  When  sureties  have  been   induced  to  sign  a  bond  substi- 

tuted for  a  ne  exeat  bond,  which  is  not  only  more  stringent 
than  they  supposed,  but  also  more  stringent  than  the 
order  or  rules  of  the  court  required,  it  is  the  province  of 
this  court  to  say  whether  there  has  been  a  breach  of  the 
condition,  and  whether  the  bond  shall  be  prosecuted. 
Wauters  v.  Van  Vorst,  103 

2.  In  the  case  of  bonds  given  in  this  court  in  pursuance  of  its 

rules,  practice  or  orders,  e.  g.  a  i\c  exeat  bond  given  to  a 
sheritr,  this  court  has  power  to  <letermine  both  the  fact 
and  extent  of  liability  under  thorn,     /c/.,  103 

?).  It  is  the  duty  and  policy  of  the  court  to  settle  and  adjust, 
in  one  suit,  all  claims  between  the  parties  in  reference  to 
the  subject  matter  of  the  litigation,  if  possible.  Si/mmes 
V.  Strong^  131 

4.  A  decree  may  be  made  determining  the  rights  of  co-defend- 

ants in  a  controversy  between  themselves,  in  which  the 
complainant  has  no  interest,  when  the  question  is  prop- 
erly brought  before  the  court  by  the  pleadings  and 
proof,     /r/.,  131 

5.  The  Delaware  and  Karitan  Canal  Company,  in  1833,  cove- 

nanted with  William  L.  Uoppock  and  one  Wilson  to 
furnish  water  from  the  feeder  for  their  mill.  Wilson 
assigned  his  interest  in  the  mill  property  to  Uoppock, 
who,  in  1873,  died.  His  executors  file  this  bill  to  recover 
damages  for  a  breach  of  the  covenant  during  the  life- 
time of  lloi)pock,  on  theground  that  the  Delaware  and 
Karitan  Canal  Company  consolidated  with  the  Camden 
and  Amboy  Railroad  Company,  they  with  the  New  Jersey 
Transportation  Company,  all  in  the  United  New  Jersey 
Railroad  and  Canal  Company,  which  leased  its  franchises 
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and  property  to  the  Pennsylvania  Railroad  Company, 
that  the  first  two  companies  have  failed  to  elect  any  offi- 
cers upon  whom  process  can  be  served  to  bring  them 
into  a  court  of  law,  and  that  they  have  no  property  upon 
which  to  levy  an  execution.  The  bill  also  prays  dis- 
covery whether  there  are  such  officers,  &c.;  also,  for 
specific  performance  of  the  covenant. — Held  (1),  that 
there  was  an  adequate  remedy  at  law  ;  that  the  corpora- 
tions could  be  brought  int<^  a  court  of  law  by  publication  ; 
also,  that  they  were  suable  through  the  United  New  Jer- 
sey Railroad  and  Canal  Company,  which  is  not  alleged  to 
to  be  without  such  officers ;  that  allegation  of  want  of 
property  upon  which  to  levy,  will  not  confer  equity  juris- 
diction over  this  claim  for  damages ;  (2)  that  the  bill  is 
defective,  as  one  for  discovery,  in  that  it  fails  to  allege 
that  an  action  at  law  is  pending  or  contemplated  ;  (3)  that 
the  bill  is  defective,  as  one  for  specific  performance,  be- 
cause the  covenant  is  made  with  and  for  the  benefit  of 
the  owner  of  lands  touching  the  same,  and,  on  his  death, 
all  interest  in  it  passed  to  the  heirs,  and  not  to  the  exec- 
utors.    Uidled  New  Jersey  R.  R.  &  C.  Co,  v.  Iloppock,  261 

6.  The  injury  to  the  complainant  by  the  obstruction  of  the 
alleged  highway,  appearing  to  be  not  irreparable,  inter- 
ference of  equity  denied.     Prudden  v.  Lindsley,  378 

See  AcciDKXT;  Assignment  for  Benefit  of  Creditors;  Can- 
cellation OF  Contract  ;  Corporation,  2 ;  Creditor's  Bill; 
Divorce  ;  Estoppel,  3 ;  Municipal  Corporations,  1 ;  Par- 
tition, 2;  Practice,  14,  15;  Reforming  Instruments;  Re- 
lief against  Judgments;  Savings  Banks,  1-3;  Setting 
Aside  Sales;  Taxes,  5. 

L. 

iches. 

See  Accident  ;  Decree,  3-5  ;  Executors,  3  ;  Practice,  7  ;  Re- 
lief against  Judgments,  3. 

mdlord  and  Tenant.  , 

See  Mechanic's  Lien,  1. 

•firacy. 

1.  A  testator  gave  to  his  wife,  who  is  still  living,  a  legacy  in 
lieu  of  her  dower,  which  she  afterwards  accepted.  He 
then  gave  his  executors  a  power  of  sale,  and  directed  a 
conversion  of  all  his  lands  (excepting  a  part  not  involved 
in  this  case).    He  then  gave  and  bequeathed  the  residue 
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of  his  estate  to  S.  M.,  L.  E.,  and  M.  S.,  Iheir  heirs  and 
assigns,  to  be  equally  divided  between  the  said  S.  M.,  L 
E.,  and  M.  .S.  The  last  named  legatee  died  in  the  life- 
time of  the  testator. — IIcLl,  that  the  words,  **  their  heirs 
and  assigns,"  do  not,  of  themselves,  prevent  a  lapse  of 
M.  S.'s  legacy,  a  contrary  intention  not  appearing  in  any 
other  part  of  the  will.     Hand  v.  Marcy^  lA 

"1.  The  surviving  residuary  legatees  are  not  entitled  to  such 
lapsed  legacy  as  j^art  of  the  residue,  nor  by  survivorship. 
Id.,  h\ 

3.  The  direction  to  convert  being  absolute,  such  legacy  goes  to 

the  testator's  next  of  kin,  as  personal  property,     /c/,,  5; 

4.  Where  the  testator,  by  the  charge  upon  his  real  estate, 

only  intended  to  secure  the  payment  of  the  interest  on 
certain  legacies  as  it  should  become  due,  and  that  of  the 
])rincipal  also,  if  it  should  become  payable, — Held,  that 
if  the  payments  of  interest  had  been  prompt,  and  the 
security  had  continued  unimpaired,  there  would,  if  it 
(the  security)  appeared  to  be  in  no  danger  of  impair- 
ment, be  no  propriety  in  requiring  the  amount  of  the 
legacies  to  be  raised  and  invested  elsewhere.  Woodward 
v.  Woodward,  \\\ 

f).  But  where  part  of  the  interest  for  three  years  is  unpaid, 
and  one  of  the  devisees  of  the  land  charged  has  also  lost 
possession  of  part  of  the  farm  devised  to  him,  and  the 
rest  of  the  proi)erty  devised  to  him  has  either  been  con- 
veyed away  or  is  encumbered  to  such  an  extent  that  a 
sale  thereof  cannot  be  avoided,  the  legatees  are  entitled 
to  the  aid  of  this  court.     /(/.,  Ill 

T).  The  arrears  of  interest  on  the  legacies,  and  the  principal 
thereof  ordered  to  be  raised,  and  the  latter,  when  raised, 
to  be  invested  under  the  direction  of  this  court,  to  the 
end  tliat  the  legatees  may  receive  the  benefit  thereof 
intended  to  be  secured  by  the  will ;  and  that  the  subse- 
(luent  lien-holders  upon  the  premises  to  be  sold  to  raise 
such  money,  may  be  protected  in  any  rights  they  may 
have  t6  the  principal,  should  the  legatees  die  without 
issue,  in  which  case  the  principal  of  the  legacies  would 
not  be  j)ayable.     Id.,  \\{ 

7.  Where  the  legatee  released  part  of  the  property  charged 
with  the  legacy,  without  actual  notice  of  other  subse- 
quent encumbrances  existing  thereon,  no  equity  arises 
against  her  from  the  release  in  favor  of  such  encum- 
brances.   Id.,  119 
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8.  Where  three  farms  and  certain  woodlands  were  chargeable 

with  two  legacies,  and  the  legatee  E.  released  one  farm, 
— Ileldj  that  such  released  farm  must  bear  its  due  pro- 
portion of  the  legacy  to  M.,  and  that  the  remaining  two 
farms  and  the  woodlands  must  bear  the  whole  of  E.'s 
legacy,  and  so  much  of  M.'s  as  was  not  borne  by  such 
released  farm,  all  to  bo  estimated  according  to  their 
respective  values  at  the  testator's  death.     Id.,  119 

9.  Where  land  was  devised  to  F.  W.,  on  condition  that  he  pay 

certain  specified  legacies, — Held,  that  the  legacies  were 
cliarged  on  the  land,  and  that  he,  having  accepted  the 
devise,  was  bound  to  pay  them.     Horning  v.  Wicdcrspalen,  387 

10.  Under  the  following  bequest :  "  I  give  and  bequeath  to  the 

children  of  M.  A.  Morris,  *  *  *  the  interest,  «fec.,  *  * 
during  their  lives  and  the  life  of  the  survivor  of  them  ; 
after  their  death,  said  stock  to  bo  equally  divided 
between  the  children  of  M.  A.  Marsh  ;"  and  again,  "  in 
case  of  the  death  of  anv  of  the  children  of  the  said  M.  A. 
Marsh  or  M.  A.  Morris,  before  coming  into  possession  of  any 
of  the  legacies  herein  bequeathed  to  them,  my  will  is 
that  the  share  of  such  deceased  should  go  to  his  or  her 
issue,  if  any ;  if  none,  then  such  share  is  to  be  equally 
divided  among  the  survivors."  M.  A.  Marsh  had  two 
children,  H.  and  T.  H.  died,  leaving  one  child, — Held, 
that  II.  and  T.  took  as  a  class,  and  having  come  into 
possession  of  the  legacies  before  the  death  of  II.,  T.  was 
entitled  to  the  whole  by  survivorship.     Harris  v.  Ttchenor,  32^* 

11.  Robert  L.  Stevens's  heirs  at  law  received  the  title  to  the 

battery  in  trust  for  the  residuary  legatee,  Edwin  A.  Ste- 
vens, to  whom  it  would  have  gone  as  part  of  the  personal 
estate,  had  the  legal  title  been  vested  in  the  testator  at 
the  time  of  his  death.     Stevens  v.  Shippen,  487 

12.  A  gift  of  personalty  to  the  state  of  New  Jersey,  "at  the 

disposal  of  the  state,"  is  absolute,  although  its  delivery 
may  be  deferred  until  completion,  or  the  expenditure 
thereon  of  an  amount  specified  in  the  will.    Id,,  487 

See  Charity  ;  Distribution  j  Husband  and  Wife,  7  ;  Interest, 
1 ;  Wills,  5. 

lien. 

See  Attachment.  1  ;  Congress,  1  ;  Creditor's  Bill,  1  j  Decree, 
7,  8,  9,  11  ;  Executors,  9;  Mechanic's  Lien;  Mortgage, 
20 ;  Partition,  1  j  Sales  of  Land  (Private),  1-3  j  Taxes,  4. 

jost  Instrument. 

See  Evidence,  12 ;  Sfkcifio  Pbrfobuanob,  2. 


654  INDEX.  [28  Eq. 

Lunatics. 

1.  In  an  inquisition  of  lunacy  the  jury  should  find  whether 

the  party  is  of  unsound  mind  or  not,  although  they  may 
not  find  that  he  is  a  lunatic  in  the  proper  sense  of  the 
word.     Conover^s  Case,  330 

2.  In  proceedings  in  lunacy,  where  the  verdict  is  against  the 

weight  of  the  evidence,  the  court  will  either  set  aside  the 
verdict  and  order  a  new  commission,  or  will  take  meas- 
ures to  protect  the  imbecile.    Lawrence's  Case^  331 

3.  After  consideration  of  the  evidence,  and  a  personal  exami- 

nation of  the  alleged  lunatic  in  this  case,  the  chancellor 
set  aside  the  verdict  and  ordered  a  new  commission.   Id,,  331 

See  Wills,  1,  4. 

M. 

Marshallingr  Assets. 

See  Legacy,  8 ;  Mortgage,  14  ;  Setting  Aside  Sales,  4. 

Master  and  Servant. 
See  Railroads,  19. 

Maxims. 

Expedit  reipubliccc  ut  sit  Jinis  litium..... 76 

Quiccpiid  planiaiur  soloj  solo  cedet 454 

Sic  utcrc  tuo  ut  alicnum  non  Iwdas 85 

See  FoKMKR  Recovery,  4. 
Mechanic's  Lien. 

1.  The  twentv-third  section  of  the  mechanic's  lien  law  {Rew 

p.  673,)  provides  that  mortgages  and  other  encumbrances 
created  and  recorded  or  registered  prior  to  the  com- 
mencement of  the  building,  shall  have  priority  over  all 
subsequent  builders'  liens  upon  the  lands  and  upon  the 
erections  thereon,  except  such  as  may  he  removable  as  between 
landlord  and  tenant^  Sc. — Jleldj  that  this  exception  only 
applies  to  sucli  buildings  erected  by  tenants  on  leased 
lands  as  are  by  law  removable  as  between  landlord  and 
tenant.     Ileidelbach  v.  Jacobij  544 

2.  Where  a  mechanic's  lien  claim  for  contract  work  and  mate- 
*  rials  stated  that  the  work  and  materials  were  done  and 

furnished  "within  a  year  past,"  and  the  bill  of  particu- 
lars sufficiently  particularized  the  amount  and  kind  of 
labor  and  materials,  stating  the  price,  and  declaring  that 
they  were  done  and  provided  "  up  to  the  21st  of  Novem- 
ber last,",  and  by  contract,— //cW,  that  it  was  a  compli- 
ance with  the  requirements  of  the  mechanic's  lien  law, 
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in  a  case  where  the  lien  is  claimed  for  work  and  mate- 
rials done  and  provided  by  contract.  Certainty  to  a 
common  intent  is  all  that  is  required  in  such  case.  Wil- 
liamson V.  New  Jeruy  Southern  JR,  M.  0>.,  277 

3.  The  interruption   of  the  construction   of  a  building   on 

account  of  the  season  of  the  year,  though  it  be  for 
months  at  a  time,  will  not  prevent  a  mechanic's  lien 
from  attaching  from  the  commencement  of  the  building, 
if  the  construction  be  resumed  without  change  of  design 
and  there  is  no  evidence  of  an  abandonment  of  the 
intention  to  prosecute  the  work.  Manhattan  Life  Ins,  Co. 
V.  Paulison^  304 

4.  The  limitation  of  the  curtilage  to  half  an  acre,  contained 

in  the  sixteenth  section  of  the  mechanic's  lien  law, 
applies  to  the  case  where  there  has  been  no  designation 
of  the  curtilage  by  the  owner,  and  where  the  means  of 
designation  by  map  do  not  exist,  and  the  lien  claimant 
is  left  to  designate  the  curtilage.     Gerard  v.  Birchj  317 

5.  In  a  collateral  proceeding,  the  judgment  on  a  mechanic's 

lien  claim  is  conclusive  as  to  the  extent  of  the  curti- 
lage.    Id.,  317 

See  Mortgage,  3. 

lerger. 

1.  A  second  mortgage  and  judgment  will  not  be  merged  by  a 
subsequent  conveyance  of  the  equity  of  redemption  to 
the  holder  of  them,  neither  of  them  being  cancelled  of 
record,  and  such  encumbrancer's  interest  clearly  requir- 
ing them  to  be  kept  alive;  nor  is  the  fact  that  the 
expressed  consideration  of  the  deed  is  greater  than  the 
amount  of  the  grantee's  mortgage  and  judgment,  evi- 
dence of  any  intent  to  merge  ;  nor,  can  lien-holders  inter- 
mediate the  second  mortgage  and  judgment  and  such 
conveyance,  set  up  such  merger  after  decree  pro.  con.^ 
there  being  no  such  allegation  in  the  bill  to  foreclose  the 
first  mortgage,  nor  in  the  answer  of  a  prior  judgment 
creditor.     Iloppock  v.  liamsei/,  413 

liines. 

1.  A,  being  lessee  of  a  mine  adjoining  mineral  lands  of  B, 
sank  a  shaft  on  the  latter  lands  without  authority,  and 
through  it  mined  a  large  quantity  of  the  ore  in  those 
lands.  A,  having  exhausted  his  own  mine,  and  being 
about  to  abandon  it,  B,  who  had  then  for  the  first  time 
discovered  the  trespass,  requested  permission  from    A 
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and  his  lessors  to  go  down  the  shaft  in  order  to  make  an 
inspection,  with  a  view  to  ascertaining  the  exienl  of  the 
injury,  which  was  refused,  lie  then  filed  his  bill  for 
leave  to  make  the  inspection,  and  an  injunction  requir- 
ing A  and  his  lessors  to  permit  the  inspection  was 
granted,  without  notice  to  any  of  them. — Hclilj  that  it 
was  properly  granted,  under  the  circumstances,  but  that, 
as  a  general  rule,  it  is  best  to  require  notice  of  applica- 
tion for  an  injunction  in  such  case,  in  the  meantime 
enjoining  so  far  as  may  be  necessary  to  preserve  the 
status  quo,     Thomas  Iron  Co.  v.  AlUntown  Mining  Co.,  77 

2.  After  ceasing  to  work  his  mine  in  the  regular  way  (it  being 
worked  out),  A  proceeded  to  reduce,  for  the  sake  of  the 
ore  that  was  in  them,  the  pillars  supporting  the  roof, 
thus  endangering  the  falling  in  of  the  roof,  which  would 
let  into  A^s  mine  the  waters  of  a  swamp  on  the  surface 
of  the  ground  over  that  mine,  from  which  those  waters 
would  run  into  and  flood  B*s  mine,  where  A  had  worked 
it.  On  supplemental  bill  setting  up  these  facts  an 
injunction  was  granted,  and,  after  argument,  retained 
till  the  hearing.     Id.,  77 

Mistake. 

^Sec  Accident. 

Mortgagre. 

1.  A   presumption   of  payment  does  not  arise  from  the  fact 

that  no  interest  has  been  paid  on  a  mortgage  for  nine- 
teen years.     Boon  v.  Pierpontj  7 

2.  A  mortgage  is  not  invalidated  by  a  misdescription  made  by 

a  scrivener,  where  the  premises  may  be  identified  by 
the  admissions  of  the  parties  themselves,  by  reference 
thereto  in  other  deeds,  and  by  an  actual  location  thereof 
by  the  parties.     Id.j  7 

3.  Where  a  vendee  entered  into  possession  under  an  agree- 

ment to  convey,  and  gave  a  purchase-money  mortgage  in 
pursuance  thereof,  such  mortgage,  although  not  deliv- 
ered until  a  house  built  by  the  vendee  on  the  premises 
was  nearly  finished,  is  entitled  to  priority  over  a  mechan- 
ic's lien  thereon.     Paul  v.  Iloeft,  11 

4.  By  virtue  of  an  agreement  made  subsequent  to  a  mortgage 

with  the  grantees  of  the  mortgagors,  a  railroad  company 
claimed  the  right  to  construct  approaches  to  their  tunnel, 
over  lands  and  railroad  track  covered  by  the  mortgagei 
thereby   inflicting  serious   damage,    and    proposing    to 
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allow  no  coniponsjition,  except  the  cost  of  the  alteration 
at  the  crossing. — Ileldy  that  such  right  would  not  be 
determined  on  a  petition  for  an  injunction  to  prevent 
the  injury,  filed  by  the  receiver  of  the  mortgagors,  as 
auxiliary  to  a  bill  to  foreclose,  where  the  respondents 
were  not  parties  to  such  bill.  Thoy  should  be  made  \mv- 
ties  in  order  that  the  question  may  be  directly  litigated. 
Coe  V.  New  Jersey  Midland  Ita'dway  Co.^  27 

5.  The    mortgagees  —  IleU,    under    the    circumstances,    not 

estopped  by  acquiescence.     Id.^  27 

6.  The  injunction  restraining  the  building  of  the  approaches 

was  modified  so  far  as  to  allow  the  construction  to  go  on, 
on  condition  that  the  respondents  make  and  pay  for  all 
alterations  in  the  petitioners'  track,  where  rendered 
necessary  thereby,  and  give  bond  to  pay  for  all  other 
damage  inflicted,  including  the  value  of  the  land  occu- 
pied, i>reserving  to  the  petitioners  the  use  and  benefit  of 
their  drill-yard,  &c.,  the  grade  of  which  would  be 
affected  by  the  raising  of  the  track  at  the  crossing.     /</.,     27 

7.  Where  the  mortgage  has  been  recorded  in  full,  and  its  pro- 

visions require  that  the  trustees  should  have  an  estate  in 
fee  simple  in  order  to  execute  them,  the  record  is  notice 
that  the  mortgage  was  intended  to  pass  a  fee.  Randolph 
V.  New  Jersey  West  Line  li.  li,  Co,,  49 

8.  Where  a  railroad  company  mortgaged  its  main  line  of  rail- 

road from  the  eastern  terminus  thereof,  at  tHe  city  of 
Newark,  westerly,  across  the  state  of  New  Jersey,  to  the 
western  terminus  of  the  railroad,  at  the  Pennsylvania 
state  line,  and  the  lands  for  said  main  line  and  the  fran- 
chises acquired  and  to  be  acquired,  pertaining  to  said 
main  line, — Held,  that  it  does  not  embrace  lands  and 
franchises  acquired  by  and  under  a  subsequent  act  of  the 
legislature  authorizing  an  extension  of  the  road  from 
Newark,  easterly,  to  the  Hudson  river.     Id,,  41) 

9.  Presumptions  do  not  always  proceed  on  the  belief  that  the 

thing  presumed  has  actually  taken  place.    Downs  v.  Sooy,     53 

10.  A  mortgagor  who   comes  into  equity  for  relief  against  a 

mortgage  on  which  no  payment  nor  claim  of  any  kind 
has  been  made,  nor  any  proceedings  taken,  for  thirty 
years,  is  entitled  to  the  benefit  of  the  presumption  of 
payment.    Id,,  55 

11.  Where  a  married  woman  gave  to  the  firm  of  which  her 

husband  was  a  member,  her  note  for  his  indebtedness  to 
such  firm,  and  the  firm  endorsed  the  note  and  gave  a 
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mortgage  to  «ecure  its  payment,  and  she  afterwards 
voluntarily  paid  the  note  and  took  an  assignment  of  the 
mortgage, — HeU,  that  she  has  no  claim  upon  the  mort- 
gage.     Whitney  v.  Franklin,  136 

12.  If  «uch  mortgage  had  been  given  to  secure  an  indebtedness 

of  the  firm  or  her  own  debt,  and  at  the  time  of  the 
assignment  notliing  was  due  upon  the  mortgage,  it 
would  have  no  validity  ;  for.  having  been  satisfied,  it 
was  not  in  the  power  of  the  mortgagee  to  give  it  validity 
without  the  consent  of  the  mortgagors.     /</.,  126 

13.  The  statute  ( 7?r?r. /?.  117,  ?73)  allowing  an  absent  defend- 

ant to  enter  an  appearance  before  the  sale  of  the  prem- 
ises under  foreclosure,  and  thereupon  authorizing  a  super- 
sedeas  to  be  issued,  is  not  mandatory.  To  justify  the 
interference  of  the  court,  such  party  ought  to  show  sur- 
prise and  merits.     Horner  v.  Corning^  254 

14.  A  complainant,    in  foreclosing,  is  not  bound  to  resort  to 

funds  in  the  hands  of  a  receiver,  alleged  by  another 
defendant  to  be  primarily  liable  for  the  mortgage  debt, 
even  if  that  fact  were  proved  ;  nor  to  wait  until  alleged 
equities  between  the  receiver  and  such  defendant  are 
settled.     /(/.,  254 

15.  As  between  a  mortgagee  and  an  execution  creditor,  rolling 

stock  of  a  railroad  company,  mortgaged  with  the  rail- 
roatl,   is   part  of  the  realty.       Williaffison   v.    Xew  Jersey 


Southern  I{.  11.  (^b., 


277 


10.  Where  the  rolling  stock  is  mortgaged  with  the  road  and  is 
fixtures  necessary  to  the  operation  of  the  road,  the  neces- 
sity which  exists  to  use  it  in  order  to  use  the  real  estate 
itself,  the  peculiar  connection  between  the  rolling  stock 
and  the  road,  are  themselves — if  it  be  conceded  that 
sucli  stock  is  personal  property — sufficient  reasons  for 
holding  that  the  provision  of  the  act  concerning  mort- 
gages, requiring  immediate  delivery  and  continued  pos- 
session of  chattels  mortgaged,  or  filing  instead  thereof, 
is  inapplicable  to  such  mortgages.     Id.^  277 

17.  The  fact  that  the  mortgagee  of  chattels  had  taken  posses- 
sion of  them  under  his  mortgage,  before  the  judgment 
creditor  recovered  his  judgment,  will  not  give  validity  to 
tlie  mortgage  as  against  the  latter,  if  the  mortgage  was 
not  filed  according  to  the  provision  of  the  act  concerning 
mortgages,  and  there  were  not  immediate  delivery  and 
continued  possession  of  the  goods,  according  to  the  pro- 
vision referred  to.     /(/.,  277 
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18.  A  mortgage  of  after-acquired  property  can  only  attuch  itself 

to  such  property  in  the  condition  in  which  it  comes  to 
the  mortgagor's  hands.  If  it  is  ah'eady  subject  to  mort- 
gages or  other  liens,  the  general  mortgage  does  not  dis- 
place them,  though  they  may  be  junior  in  point  of  time. 
It  only  attaches  to  such  interest  as  the  mortgagor 
acquires.     Id,,  277 

19.  The  claim  of  employes  of  a  railroad  company  under  the 

second  section  of  the  act  "for  the  relief  of  citizens  on 
the  lino  of  any  railroad  that  has  or  may  hereafter  fail  to 
operate,"  will,  where  the  property  is  subject  to  encum- 
brance existing  when  the  act  became  a  law,  be  subject 
to  such  encumbrance.     Id.,  277 

20.  The  unauthorized  cancellation  of  record  of  a  mortgage  by 

the  clerk  or  register,  without  the  knowledge  or  consent 
of  the  mortgagee,  will  not  affect  the  rights  of  the  latter 
under  the  mortgage,  even  as  against  a  bona  fide  purchaser 
of  the  mortgaged  premises  with  notice  of  the  mortgage, 
though  he  has  no  notice  that  the  cancellation  was  unau- 
thorized, and  presumed,  from  the  certificate  of  cancella- 
tion, that  the  lien  of  the  mortgage  was  extinguished. 
Harris  v.   Cook,  345 

21.  A  mortgage  may  be  assigned  by  delivery  merely.    Id,,  345 

22.  Where  the  holder  of  the  first  of  two  mortgages  upon  a  lot 

of  land,  brought  suit  in  this  court  on  his  mortgage  for 
foreclosure  and  sale  of  the  mortgaged  premises,  and  they 
were  sold  accordingly,  but  the  holder  of  the  second 
mortgage,  though  the  assignment  to  him  was  duly 
recorded  when  the  suit  was  brought,  was  not  made  a 
party  to  the  suit, — Held,  that  the  holder  of  the  latter 
mortgage  might  maintain  a  suit  to  foreclose  upon  his 
mortgage.     Atwatcr  v.  West,  361 

23.  The  first  mortgagee  in  this  case  was  not  allowed  to  recover 

the  amount  of  certain  municipal  assessments  upon  the 
premise^*^,  paid  by  him  after  his  purchase  at  the  sheritTs 
sale  under  his  foreclosure,  because  said  a.ssessments  were 
illegal,  and  the  payment  thereof  might  have  been  suc- 
cessfully resisted.    Id,,  361 

24.  Where   a  mortgage  provided  that  the  mortgagee  should 

release  parts  of  the  mortgaged  premises,  on  request  of 
the  mortgagor  or  his  heirs  or  assigns,  on  receipt  of  not 
less  than  |300  an  acre, — Held,  that  the  liability  of  the 
mortgagor  to  pay  deficiency  was  not  affected  by  the  fact 
that   the  mortgagee,  in   the  absence  of  notice  of  the 
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a<>iinif»tion  of  tho  mortgage  debt  hy  a  grantee  of  the 
mortiiasor.  an<l  in  the  alisence  al«o  of  anv  notice  not  to 
releu*^e  for  a  l<^s  sum  than  $3<»  per  acre,  had  released,  at 
the  request  of  the  grantee.  ]>arts  of  the  premises  at  less 
than  tliat  rate,  it  not  appearing  that  the  price  received 
was  le:?s  ilian  the  full  value.      Woodnj^y,  StiekU^  549 

25.  The  price  fixe<^l  in  the  mortgage  was  for  the  protection  of 

the  mortgagee.     /«/.,  549 

See  Agent.  1  :  Attachment.  2;  Eminent  Domain.  2,  3;  Evi- 
dence, 11,  13:  FuRFEiTrRE:  Husband  and  Wife.  1-3; 
Interest.  5:  Meccek:  Parties.  ^10:  Practice,  2.  3: 
Receiver.  3;  Sales  of  Land  ^Private'.  1,  2:  Settixg 
Aside  Sales,  6,  7  :  Taxes,  3  :  Usury,  4,  5,  6. 

Municipal  Corporations. 

1.  When,  by  legislative  grant,  the  location  and  construction 

of  sewers  is  cominitte<l  to  the  judgment  of  municipal 
authorities,  so  long  as  they  keep  within  their  powers  and 
do  not  abuse  them,  their  acts  are  not  subject  to  judicial 
revision.     Stomlinger  v.  Xeicark,  1S7 

2.  If  land  be  dedicated  to  the  public  for  the  purposes  of  a 

street,  and  it  is  accepted,  the  jjublic  right  is  complete, 
and  the  land  may  be  appropriated  u*  any  use  to  which  a 
>treet.  acquired  in  any  other  mode,  can  lawfully  l»e  put. 

/./.,  *  is: 

3.  The  streets  of  a  citv  mav  be  lawfully  used  for  the  construe- 

tion  of  sewers,  whether  the  public  right  wais  acquired  by 
condemnation  or  dedication,     /i/.,  187 

4.  The  cnmmon   council  of  the  city  of  Newark,  having  the 

power  K)  construct  chains  and  <ewers  whenever  the  pub- 
lic gootl  re<iiiires  it.  and  to  provide  generally  for  the  pro- 
tection and  maint<*nance  of  the  health  of  the  citv.  niav 
lawfully,  and  without  enmpen?ation  to  the  owners  of  the 
fee,  use  the  streets,  not  only  for  the  purposes  of  an  ordi- 
nary sewer,  but  also  for  the  drainage  of  any  stagnant  or 
running  water,  whenever  the  public  health,  comfort  or 
convenience  will  be  thereby  promoted.     /•/.,  446^ 

Sec  Mortoagk,  23. 

N. 

Name. 

^S't'fc'  CoRruKATioN,  1  :  Partnership.  2,  3:  Pleading,  1,  6, 
Ne  Exeat. 

Sec  JlRlSDICTION,   1,  2. 
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Notice. 

See  Legacy,  7;  Mixes,  1 ;  Mortgage,  7  ;  Practice,  9,  10  ;  Sales 
OF  Land  (Private),  2;  Settix(j  Aside  Sales,  2. 


O. 

Orphans'  Court. 

See  Assignment  for  Benefit  of  Creditors  :  Executors,  3,  7. 


P. 

Parties. 

1.  When  an  objection,  for  want  of  necessary  parties,  is  taken 

for  the  first  time  at  the  final  hearing,  the  suit  will  not  be 
arrested  unless  the  detriment  to  such  omitted  parties 
that  would  be  done  by  proceeding  t<^  a  decree,  would  be 
of  a  serious  character,  or  unless  the  decree  itself  would 
be  of  no  value  to  the  complainant.     Wood  v.  Slover^  248 

2.  The  suit  was  to  reinstate  a  mortgage  which,  it  was  said, 

had  been  cancelled  by  fraud  ;  in  the  progress  of  the 
evidence,  it  appeared  that  when  the  bill  was  filed,  the 
title  had  been  conveyed,  by  an  unrecorded  deed,  to  a 
person  who  was  not  joined  as  a  defendant,  who  had, 
pending  the  suit,  convoyed  to  another  person,  who  like- 
wise was  not  a  defendant,  but  who  had  taken  title  with 
knowledge  of  the  pendency  of  the  suit, — Heldy  that  the 
suit  should  proceed  to  a  final  decree  between  the  parties 
who  were  present.     Id.,  248 

3.  Where  a  tenant  in  common  of  the  equity  of  redemption 

has  not  been  made  a  party  to  foreclosure  proceedings, 
her  subsequent  written  consent  to  be  made  and  treated 
as  a  party,  and  to  execute  a  release  of  her  interest  to  the 
purchaser  under  the  foreclosure,  is  not  equivalent  to 
being  actually  a  party,  and,  as  such,  included  in  the 
decree.     Walbridge  v.  English^  266 

4.  Where  a  bill  was  filed  by  husband  and  wife  in  respect  to 

the  wife's  separate  estate,  objections  to  the  joinder  of 
the  husband  as  co-complainant  with  his  wife,  made  on 
the  final  hearing,  will  not  prevail.  An  amendment 
would  be  ordered.     Paulison  v.  Van  Iderstine,  306 

5.  The  sheriff  who  holds  an  execution  at  law,  is  not  a  neces- 

sary party  to  a  suit  in  this  court  to  stay  proceedings 
thereunder.    Smalley  v.  Line,  348 


662  INDEX.  [28  Eq. 


Parties —  Continued. 

6.  The  purchaser  of  an  estate  by  the  curtesy  at  sherifTs  sale, 

under  execution  against  a  surviving  husband,  may  file  a 
bill  to  correct  a  mistake  in  the  description  of  the  prem- 
ises.     Vanderheck  v.  Perry^  367 

7.  Where  the  premises  had  been  conveyed  by  J.  (the  tenant 

by  the  curtesy)  and  his  wife  to  B.  and  reconveyed  by  B. 
and  his  wife  to  J/s  wife, — Held,,  that  B.  and  his  wife 
were  necessary  parties  to  a  bill  for  reforming  the  deed. 
Id,,  367 

8.  On  bill  to  foreclose  a  first  mortgage  on  lands,  the  holders  of 

all  encumbrances  existing  at  the  time  of  commencing 
the  suit,  must  be  made  parties.     Gould  v.  W/iMler^  541 

9.  Where  it  appeared  on  the  final  hearing  that  a  mortgagee 

whose  encumbrance  was  subsequent  to  that  of  the  com- 
plainant, was  not  a  party,  the  suit  was  stayed  to  bring 
him  in.     /</.,  511 

10.  In  a  suit  to  foreclose  a  mortgage  on  a  railroad,  it  appeared 

that  the  owners  of  the  bonds  who,  with  the  trustee,  were 
complainants,  held  them  as  collateral  security  only  for  a 
debt  less  than  the  amount  of  the  bonds. — Held^  that  the 
assignor  should  be  a  party.  Ackerson  v.  Lodi  Branch  i?. 
7?.  Co.,  542 

11.  A  bill  to  foreclose  a  mortgage  had  been  filed,  and,  also,  a 

cross-bill  by  the  owner  of  the  mortgaged  premises,  set- 
ting up  that  the  mortgagee  had  received  certain  stock  as 
collateral  to  the  mortgage,  and  praying  that  he  might 
be  compelled  to  have  recourse  thereto  before  proceeding 
in  the  foreclosure. — Held,  that  one  claiming  a  prior  lien 
on  such  stock,  by  virtue  of  an  attachment  issued  in 
another  state,  might  be  admitted  as  a  party.  Dodge  v. 
Fuller,  578 

*SV6  Appeal,  2;  Creditor's  Bill,  2;  Decree,  9;  Mortgage,  4, 
22  :  Setting  Aside  Sales,  6,  7. 

Partition. 

1.  A  voluntary  j)artition  made  by  tenants   in  common,  will 

not  prevail  against  the  lien  of  a  judgment  against  one  of 
such  co-tenants  rendered  prior  to  such  partition.  Emson 
V.  Pol/iemii.?j  439 

2.  Such   voluntary  partition  cannot   be   validated  in    equity 

against  a  purchaser  at  the  sherifTs  sale  under  such  judg- 
ment.    Jd.j  439 

3.  A  bill  contained  a  prayer  for  general  relief,  and,  also,  au 

alternative  prayer  that  a  voluntary  partition  might  be 
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established  as  againsta  judgment  creditor,  or  that  equity 
would  so  direct  proceedings  pending  at  law,  as  to  set  off 
in  severalty  to  the  purchaser  at  the  sheriff's  sale  under 
the  judgment,  the  part  assigned  to  the  defendant  in  the 
voluntary  partition. — Held,  that  the  reversal  of  a  decree 
sustaining  the  voluntary  partition,  does  not  ^preclude 
equitable  relief  by  making  the  partition  in  this  court. 
Polhemus  v.  Emson,  576 

See  Practice,  4,  5. 
Partnership. 

1.  The  joint  prosecution  of  a  lawsuit  does  not  create  a  partner- 

ship between  the  parties,  as  to  the  subject  matter  in  dis- 
pute. As  to  the  parties  themselves,  a  partnership 
cannot  be  formed  V>y  implication  or  operation  of  law. 
WiUonv.Cohh,  177 

2.  A    partnership  decreed    to  have  existed  between   three 

brothers,  all  past  their  majority,  in  a  business  carried  on 
by  them  in  the  name  of  R.  Brothers,  but  claimed  by  the 
father  and  one  of  the  brothers  to  have  been,  notwith- 
standing the  firm  name,  the  business  of  the  father  alone. 
The  father  and  the  last  mentioned  brother  insisted  that 
the  complainants  worked  for  their  father  in  the  business, 
in  consideration  of  their  support  and  pocket  money 
alone,  and  under  a  sort  of  family  arrangement.  Hatzer 
V.  Ratzer,  136 

3.  In  the  absence  of  any  agreement  as  to  the  interests  of  the 

partners,  a  partnership  is  presumed  to  have  been  carried 
on  for  the  joint  interest  oj"  the  partners,  and  each  is 
entitled  to  an  equal  share  of  the  profits  with  the  others. 
So,  too,  the  fact  that  the  business  is  carried  on  in  the 
names  of  the  persons  by  whom  it  is  conducted,  raises  the 
presumption  that  it  is  their  business.    Id,,  136 

4.  When  a  partner  fraudulently  misappropriates  the  money 

of  his  firm,  and  purchases,  in  his  own  name,  real  estate 
and  policies  of  life  insurance,  with  firm  funds,  he  will,  in 
equity,  be  charged,  by  construction,  as  a  trustee  for  the 
partnership.     Shaler  v.  Trowbridge,  595 

5.  Where  all  the  premiums  are  paid  with  partnership  moneys, 

it  makes  no  difference  that  the  fraud-doer,  in  his  life- 
time, changed  the  life  policies  so  as  to  make  them  pay- 
able to  his  wife.  She,  having  paid  no  consideration  for 
them,  will  be  charged  as  a  trustee  for  the  firm,  and  will 
be  permitted  to  derive  no  benefit  from  them.    /</.,  595 

See  Debtor  and  Crrditor,  2 ;  Evidrnob,  5  \  Plbadino,  6. 
43 
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See  Agent,  1  ;  Bills  and  Notes,  1,2;  Debtor  and  Creditor,  1, 
2;  Insurance,  1-4;  Mortgage,  1,  9,  10,  11. 

Pleadingr. 

1.  The  omission  of  defendants*  name.s    from  the  prayer  for 

answer,  cannot  he  taken  advantage  of  hy  general 
demurrer.     Boon  v.  Pierpont,  7 

2.  Demurrer  overruled,  with  leave  to  amend,  unless  complain- 

ants, within  ten  days,  amend  their  hill  hy  inserting 
defendants'  names  in  the  prayer  for  answer.     ///.,  7 

3.  Rule  1,  requiring  "  that  every  bill  shall  be  signed  by  coun- 

sel," does  not  extend  to  answers.  Freehold  Mutual  Loan 
Ass.  V.  Brown  J  42 

4.  An  answer  signed  by  a  solicitor  will  not  be  taken  from  the 

files  because  not  signed  by  counsel.    /</.,  42 

5.  That  premises  were  ordered  to  be  sold  in  parcels,  is  not  a 

defence  to  the  suit  that  may  be  raised  by  plea,  answer 
or  demurrer.  If  such  order  be  erroneous,  application 
should  be  made  to  the  chancellor  to  so  amend  the  final 
decree  as  to  protect  the  rights  of  the  party.  Homer  v. 
Corning,  254 

().  A  signature  to  a  bill  in  the  firm  name  of  two  counselors, 
who  are  in  partnership,  is  a  compliance  with  the  rule 
requiring  all  bills  to  be  signed  by  counsel.  Hampton  v. 
Coddington,  557 

See  Abatemknt:  Appeal,  3,  4;  Evidence,  7,  8;  Former  Re- 
covery, 1,  2;  Injunction,  2;  Partition,  3;  Practice,  2. 

Pledfire. 

1.  A  i)erson  holding  stock  in  a  fiduciary  capacity,  has,  pnma 

facie,  no  right  to  pledge  it  to  secure  a  debt  growing  out 

of  an  independent   transaction    unconnected  with   the 

trust ;  and  whoever  takes  it  as  security  for  such  a  debt, 

does  so  at  his  own  peril.     Prall  v.  Till,  479 

See  Executors,  1,2;  Parties,  11. 

Practice. 

1.  Where  a  decree  reserves  further  directions  and  equity  until 

the  coming  in  of  the  master's  report,  the  cause  should  be 
set  down  for  hearing  on  the  ecjuity  reserved.  Ruckman 
v.  Decker^  5 

2.  The  question  whether  the  mortgagee  should,  in  a  suit  for 

foreclosure  of  the  mortgage,  account  for  rents  and  profits 
of  the  mortgaged  premises,  should  be  raised  in  the  plead- 
ings.    If  not  so  raised,  the  master,  under  an  order  of 
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reference,  ought  not,  at  least  in  the  absence  of  special 
directions,  to  entertain  it.     Wycof  v.  Combsj  40 

3.  When  the  person  liable  for  a  decree  for  deficiency  does  not 

appear  in  the  cause,  it  is  the  practice,  after  calculation 
of  the  amount,  to  award  execution  for  the  deficiency, 
without  notice  of  the  motion.     White  v.  Zust^  107 

4.  A  defendant  (not  a  solicitor)  appeared  in  a  suit  for  par- 

tition on  behalf  of  himself  and  his  wife,  and  in  writing 
consented,  for  both,  to  an  order  of  reference,  although 
they  had  answered  and  the  cause  had  not  been  set  down. 
They  both  appeared  before  the  master,  on  the  reference, 
and  were  not  only  present  at  the  taking  of  the  testi- 
mony there,  but  were  themselves  examined,  on  their 
own  behalf,  as  witnesses. — IleUlj  that  the  objection  of 
irregularity  could  not  avail  them.    Smith  y,Frenehej  115 

5.  Such  objection  is  not  a  ground  of  exception  to  the  report. 

Id,y  116 

6.  When  exceptions  to  a  master^s  report  may  be  filed.    Hop- 

pock  V.  Rumsey,  166 

7.  Where  a    defendant    intentionally  neglects    to    make   a 

defence  within  the  time  prescribed  by  law,  his  applica- 
tion to  set  aside  a  final  decree  in  order  to  let  him  in  to 
defend,  is  addressed  to  the  extreme  favor  of  the  court, 
and  will  not  be  granted  unless  it  rests  in  the  clearest 
equity.     Boynton  v.  Sandford^  184 

8.  A  defendant  who  seeks  to  set  up  a  defence  by  grace,  and 

not  of  right,  must  show  that  he  has  an  equitable  defence. 
Id.,  184 

9.  It  is  no  proof  that  the  efforts  of  a  solicitor  fell  short  of 

^^  diligent  and  careful  inquiry,''  that  he  omitted  to  send  a 
notice  of  a  foreclosure  suit  addressed  to  a  defendant  at  a 
place  designated  as  his  residence  in  a  deed  made  fifteen 
years  ago.     Leonard  v.  New  York  Bay  Co,,  192 

10.  That  a  notice  sent  to  an  absent  defendant  was  not  deliv- 

ered to  her  on  account  of  her  illness,  cannot  affect  the 
complainant.     Homer  v.  Corning,  254 

11.  A  reference  to  a  master  was  made  by  consent  of  complain- 

ant and  the  answering  defendants,  and  the  order  of 
reference  directed  that  notice  of  the  reference  be  given 
to  all  the  defendants  in  the  suit. — Held,  that  the  order 
did  not  give  leave  to  a  defendant  against  whom  there 
was  a  decree  pro  confesso,  to  come  in  before  the  master 
and  set  up,  under  the  reference,  a  claim  which  ought  to 
have  been  set  up  by  answer.    Kuhl  v.  Martin^  370 
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12.  Where   the  sum   deposited   in  court  was  $8,000,  and  the 

amount  of  complainant's  damages,  $5,000, — Held,  that 
upon  the  payment  of  $5,000,  with  interest  and  costs,  the 
balance  could  not  be  retained  for  the  faithful  perform- 
ance of  the  other  requirements  of  the  decree,  viz.  build- 
ing and  maintaining  a  way  and  bridge.  Carpenter  v. 
Easton  <£r  A,  li.  H,  C5?.,  390 

13.  A  master  must  perform  the  duties,  under  an  order  of  refer- 

ence, in  person — neither  his  authority  nor  his  duty  can 
be  delegated.    Stone  v.  Stone,  409 

14.  As  a  general  rule,  when  the  defendant  is  nonresident,  and 

jurisdiction  must  be  acquired  by  publication,  it  should 
be  made  in  the  counties  where  the  parties  resided  when 
the  desertion  took  place.    /</.,  409 

15.  A    complainant    who   procures  an   order  of   publication, 

directing  an  improper  or  insufficient  publication  to  be 
made,  takes  it  at  his  peril.     7e/.,  409 

16.  Where  a  conveyance  of  lands  was  made  by  a  grantor  upon 

the  same  day  that  a  judgment  was  recovt^red  against  him, 
and  there  is  no  allegation  in  the  pleading,  nor  any 
proof  in  the  cause,  to  show  that  the  recovery  of  the 
judgment  preceded  the  conveyance  by  a  fractional  part 
of  a  day,  or  vice  versa,  a  master's  report  that  the  judg- 
ment is  entitled  to  priority,  should  be  sent  back  for  fur- 
ther proofs.     Hoppock  v.  Ramsey,  413 

See  Appeal,  4-G  ;  Divorce,  1,  3,  9  ;  Eminent  Domain,  3  ;  Evi- 
dence, 9,  10  ;  Execution  ;  Executors,  3-7  ;  Jurisdiction, 
1,  2:  Lunatics,  1-3;  Mortgage,  13;  Receiver,  1. 

Presumption. 

See  Mortgage,  1,  9.  10;  Partnership,  3;  Trusts,  2. 

Priority  of  Lien. 

See  Lien  ;  Mortgage,  3,  17-19;  Practice,  16. 


Railroads. 

1.  A  switch  was  built  by  the  Midland  Railway  Company  for 
the  joint  convenience  and  use  of  a  mining  company  and 
the  Midland  Railway  Company,  under  an  agreement 
which  expressly  excepted  a  certain  part  from  the  use  of 
the  mining  company.  The  assigns  of  the  mining  com* 
pany  claim  the  right  to  use  such  excepted  part.    Held^ — 
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(1)  that  a  mere  use  by  the  permission  of  the  Midland 
Railway  Company  conferred  no  right.  (2)  Nor  is  such 
switch  "  a  public  highway  ''  within  the  meaning  of  the 
cliarter  of  the  Midland  Railway  Company.  (3)  Nor 
does  the  fact  that  the  Midland  Railway  Company  built 
such  switch  without  legislative  authority,  give  the 
assigns  a  riglit  to  use  it.  Coe  v.  New  Jersey  3ruiiand  Hail- 
way  Co.,  100 

2.  Those  who  have  guaranteed  the  payment  of  a  debt,  for  fail- 

ure to  pay  which  relief  is  souglit  under  the  fifty-seventh 
section  of  the  act  respecting  raih'oads  and  canals,  are,  on 
payment  of  the  debt,  entitled  to  the  benefit  of  that  sec- 
tion, as  creditors  in  respect  of  the  debt  so  paid,  notwith- 
standing tlie  fact  that  they  have  guaranteed  the  payment 
thereof.     Pennsylvania  Ji.  R,  Co,  v.  Pemberton  i?.  R,  Co,^       338 

3.  The  seventh  section  of  the  defendant's  charter   plainly 

gives  a  mortgage  lien  for  condemnation  money,  such  as 
its  terms  import,  and  this  court  is  the  proper  forum  in 
which  to  enforce  it.     Frelingkuysen  v.  Central  R.  R.  Co,^      386 

4.  For  a  consideration  graduated  by  the  amount  of  business 

done,  the  E.  R.  Co.  granted  to  the  N.  J.  M.  R.  Co.  neces- 
sary terminal  facilities  for  passengers,  baggage,  mail  and 
express  goods,  at  the  passenger  station  of  the  E.  R.  Co. 
at  N.  Y.  &  J.  C,  &c.,  and  the  right  to  use  its  turn- 
tables, yards,  depots,  and  engine-houses  at  L.  D.,  and 
agreed  to  furnish  suitable  offices  for  the  local  agents  and 
clerks  of  the  N.  J.  M.  Co.  at  C.  street,  in  N.  Y., — Heldj 
that  the  expenses  incident  to  furnishing  the  facilities 
stipulated  for,  were  to  be  borne  entirely  by  the  E.  R.  Co. 
Elmira  Rolling  Mill  Co.  v.  Erie  Railway  Co..,  400 

See  Dkckke,  1 ;   Eminent  Domain,  1-3;  Mortgage,  4,  6,  8,  15, 
16,  19  j  Street  Railway  ;  Taxes,  1. 

Receiver. 

1.  The  court  will  consider  specific  complaints  of  maladminis- 

tration against  a  receiver,  notwithstanding  the  irregu- 
larity of  the  method  by  which  they  are  brought  to  its 
notice,  e.  g.  by  way  of  petition  under  an  order  for  leave 
to  answer,  &c.,  in  the  name  of  the  receiver  in  a  foreclo- 
sure suit.     Coe  V.  New  Jersey  Midland  R.  R.  Co.,  31 

2.  Who  may  not  be  appointed  receivers  of  insolvent  corpora- 

tions. Freeholders  qf  Middlesex  Co,  v.  State  Bank  qf  New 
Brunswick,  166 

3.  After  bill  for  foreclosure,  a  first  mortgagee  is  entitled  to  a 

receiver,  where  he  shows  that  he  has  no  personal  secur- 
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ity  for  his  debt;  that  the  premises  are  an  insufficient 
security ;  that  the  mortgagor  has  not  paid  the  interest, 
and  that  he  has  not  paid  the  taxes  on  the  premises, 
whereby  a  lien  has  been  created  paramount  to  that  of 
the  mortgage,  and  which  may,  if  not  itself  extinguished, 
extinguish  the  mortgage.     Mahon  v.  Crotheri,  567 

See  Mortgage,  14. 

Beforming  Instruinents. 

1.  A  mortgage  deed  to  trustees  for  bondholders,  from  which 

words  of  inheritance  have  been  inadvertently  omitted, 
will  be  reformed  as  against  subsequent  encumbrancers 
and  purchasers  with  notice.  Handolph  v.  New  Jeruy 
Wejit  Line  R,  R,  Co.,  49 

2.  One  who  seeks  to  have  a  deed  reformed  on  the  ground  of 

mistake,  must  be  able  not  only  to  show  that  a  mistake 
has  been  made,  but  also  what  it  is,  and  must  establish  it 
to  the  satisfaction  of  the  court.     Flaacke  v.  Jersey  diy,      110 

3.  Where  deeds  were  so  drawn  as  to  include  a  part  of  a  street, 

reformation  sought  on  allegations  of  a  prior  verbal  agree- 
ment that  the  grantor  should  be  paid  for  the  lands 
within  the  lines  of  the  street,  refused  on  the  ground  that 
the  j)roof  of  such  agreement  was  not  satisfactory ;  and 
injunction  to  restrain  a  municipal  corporation  from  using 
such  deeds  as  evidence  of  dedication,  denied.     Id.,  110 

4.  If  such  verbal  agreement  should  be  established,  it  would 

not  affect  a  subsequent  bonajide  purchaser  for  value,  with- 
out notice.     Id.,  110 

See  Ea'idence,  6  ;  Parties,  f). 

Releaae. 

See  Legacy,  7,  8  ;  Mortgage,  24,  25 ;  Parties,  3. 

Relief  agaiiiBt  Judgment. 

1.  If  a  defendant  in  a  judgment  at  law  has  had  a  fair  oppor- 

tunity to  be  heard  upon  a  defence  over  which  the  court 
had  full  jurisdiction,  ecjuity  will  not  enjoin  the  enforce- 
ment of  such  judgment,  simply  on  the  ground  that  it  is 
unjust,  even  if  convinced  that  the  court  of  law  commit- 
ted an  error.     Holmes  v.  Steele^  173 

2.  A  written  contract  relating  to  the  matter  in  controversy, 

made  by  a  former  agent  of  the  appellants,  and  not  pro- 
duced at  the  trial  because  the  appellants  were  ignorant 
of  its  existence,  is  material,  within  the  rule  requiring 
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newly  discovered  evidence,  as  a  ground  of  relief,  to  be 
material.     Cairo  &  Fulton  i?.  R,  Co,  v.  Titus^  269 

3.  The  possession  and  concealment  of  such  contract  at  the 
trial,  by  the  counsel  of  the  respondents,  exonerates  the 
appellants  from  the  charge  of  laches,  notwithstanding 
such  former  agent  was  a  witness  for  the  respondents,  and 
the  fact  of  the  existence  of  the  contract  might  have  been 
elicited  from  him  on  cross-examination.     /</.,  209 

Removal  of  Cause. 

1.  The  act  of  congress  of  March  3d,  1875,  provides  that  the 

petition  for  the  removal  of  a  cause  from  a  state  court, 
shall  be  filed  in  the  state  court  "  before  or  at  the  term  at 
w^hich  the  cause  could  be  first  tried,  and  before  the  trial 
thereof." — Held^  that  as  applied  to  a  cause  in  equity,  the 
limitation  is  to  the  first  term  at  which  the  cause  can,  on 
due  notice,  be  regularly  set  down  for  hearing,  and  before 
the  hearing  shall  have  taken  place.     Wanner  v.  Sisson,        117 

2.  If  it  could  have  been  then  heard,  the  fact  that  it  was  not 

heard  makes  no  difference,    /c?.,  117 

^ules  of  Chancery. 

Rule  159— ASifone  v.  Stone 409,  410 

Rule  \^1—Wauters\.  Van  Vorst 103,  105 

See  Divorce,  9. 

s. 

3ale  of  Chattels. 

1.  Where,  on  a  sale  of  chatteb,  the  delivery  of  security  for  the 
price  was  to  be  simultaneous  with  the  delivery  of  the 
goods,  and  by  fraud  the  vendor  was  induced  to  accept  a 
worthless  security  instead  of  the  valuable  one  for  which 
he  had  stipulated,  and  he  had  not  waived  his  right  to 
the  security  to  which,  by  the  contract,  he  was  entitled, — 
Heldy  that  he  might  rescind  the  contract  of  sale  at  any 
time  after  discovery  of  the  fraud,  no  innocent  third  party 
having  become  interested  in  the  property  before  he  gave 
notice  of  his  intention  to  rescind,  and  it  not  appearing 
that  any  injustice  would  be  done  to  the  wrong-doer  by 
allowing  the  rescission.  Williamson  v.  New  Jersey  Southern 
B.  R.  Co.,  277 

See  Executors,  10. 

Sale  of  Land  (Private). 

1.  In  a  suit  for  foreclosure  and  sale  of  mortgaged  premises, 
brought  on  a  mortgage  given  for  part  of  the  purchase- 
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money,  bai  not  giTen  until  *fker  the  grmncee  had  poi 
Another  moTZfM^  on  the  propertr.  the  coffipl^mvit  «ei 
Qpv  in  the  testunonr  on  the  hearing  a  cladm  to  f-n-^rlir 
over  the  other  mortage,  on  the  groond  of  Tender**  lie*:. 
It  ftpf;ieared  th^t  the  complAinAnt'*  mort^kge  w^*  i£e 
refalt  of  proceeding  to  enforce  he  render's  lien,  i&fci- 
tuted  ftfter  the  firing  of  the  other  mortgage  -of  sitae 
existence  of  which  mortgage,  howerer.  he  was  an  w^re  . 
— Hi^.  that  the  o>3mplainant  did  not.  under  the  circ^:L2L- 
frtances.  waire  hi«  vendor's  lien  hj  taking  a  ntortgage  lor 
the  unfaid  parchase-moner.     Led^  t.  Kvf^friuk,  ji. 

2.  It  i«  not  neee»4irT.  in  order  to  establish  a  vendor's  iSes: 

a^ain«t  a  mortgagee  of  the  premises  vhoce  mortgage  vas 
given  hy  the  grantee,  that  the  mortgagee  shoald  ha^e 
had  notice  of  the  existence  of  the  lien  when  he  took  hi? 
mortgage:  it  is  enoogh  if  he  knew  that  the  ifurcbjks^- 
money  was  unpaid.     IJ^  Hd 

3.  The  real  'lueiftion.  the  validity  of  the  vendor's  lien,  having 

t-een  litigated  t>etween  the  fiartie*  in  the  suit,  an  amend- 
ment would  be  allowed  «o  as  to  present  the  question 
prof*rly  in  the  pleadings.     IJ.,  1^1 

Si    AOILENT:     CaN«;ELLaTIijN    of    iNSTRrMESTS:     SPECIFIC    Fe£- 
FOEMaNCE. 

Sale  of  Land    Public  . 

1.  The  act  of  a  sheriff  in  a'Jj«"'urii:ng  a  sale  under  foreol«>fur»? 

j.r»»c»^^Hi;r:j:».  :*  not  a  ju-iif-ial  act.  nor  in  any  way  forbi-J- 
den  1  y  liiO  "Art  in  relation  to  legal  hoIidiiy>.**  P.  L. 
1>7'''.  /..  73.       ir/.i.v  V.  Zir-^r,  107 

2.  When  the  dav    not  a  le  »al   holidav     fixe*!  for  the  sale  of 

m''»rlgage*l  premi-e^.  i*  afterward*  app'ointed  a  legal  holi- 
day, the  >heriff  should  adjourn  the  sale.  In  such  case, 
the  advertisement  i>  not  rendere<l  invalid,     /i/..  107 

3.  Where  a  defendant  standr?  by  and  f»erniit>  a  >heriff  to  sell 

several  sejianite  lots  of  land  as  one  tract,  without  objec- 
tion, he  cannot  afterward  object  because  they  were  not 
sold  in  parcels.     Hdmes  v.  Stale,  173 

4.  If  a  sale  of  land  h»e  made  on  foreclosure  by  a  bailifl  inform- 

ally api»oinie<l.  and  the  sheriff,  in  conformity  thereto, 
executes  a  deed  to  the  jmrchaser.  such  deed  will  transfer 
the  title,  and  will  be  good  in  a  collateral  proceeding  as 
the  act  of  an  officer  de  facto,  but  will  be  set  aside,  on  a 
direct  application  to  the  chancellor  in  the  course  of  the 
same  proceeding,     yfn/er  v.  Patterson^  239 
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5.  A  sheriff  who  makes  sale  of  land  by  a  bailiff,  or  special  ser- 
vant duly  appointed,  can  take  the.  oath  required  by  the 
thirteenth  section  of  the  act  relative  to  the  sale  of 
lands.    Id,j  239 

See  Parties,  6 ;   Pleading,  5 ;  Setting  Aside  Sales,  1. 

Savings  Bank. 

1.  An  incorporated  savings  institution  merely  for  investment 

of  money  and  payment  of  income,  is  a  general  or  public 
trustee,  an  incorporated  agency  for  receiving  and  loan- 
ing money  on  account  of  those  to  whom  the  money 
belongs.     Newark  Savings  Bank  CasCj  552 

2.  It  is  a  mere  trustee,  and,  as  such,  is  subject  to  the  jurisdic- 

tion of  this  court  over  trusts.    i(/.,  552 

3.  Equity  will  interfere,  if  there  appears  to  be  occasion  for  so 

doing,  to  prevent  the  unequal  distribution  of  the  assets 
of  such  institution,  e.  g.  to  prohibit  the  payment  of  any 
depositors  in  full  so  long  as  it  is  uncertain  whether  there 
will  be  assets  enough  to  pay  the  others  in  full  also.     Id,,  552 

Setting  Aside  Sales. 

1 .  Where  it  appears  that  the  premises  were  fairly  sold,  although 

the  price  realized  was  below  their  value,  under  the  cir- 
cumstances of  this  case,  such  a  consideration,  of  itself, 
is  not  sufficient  to  induce  the  court  to  set  aside  the  sale. 
W/iite  V.  Zustj  107 

2.  Where,  under  an  agreement  between  the  widow  and  admin- 

istrator, he  had  purchased  the  intestate's  property  at  a 
foreclosure  sale,  and  the  daughter  of  the  intestate  was 
permitted  to  redeem,  the  administrator's  grantee,  who 
had  purchased  with  notice,  was  allowed  for  necessary 
repairs.     Johns  v.  Norris,  147 

3.  Also,  where  the  building  was  afterwards  partly  burnt,  and 

such  grantee  rebuilt  it  (there  was  no  insurance  thereon), 
he  was  allowed  the  cost  of  rebuilding.    Id,,  147 

4.  lie  was  not  allowed  the  balance  of  a  mortgage  held  on 

another  property,  which  the  administrator  had  also  pur- 
chased under  the  same  agreement,  the  mortgage  having 
been  only  partly  paid  by  the  application  of  the  money 
for  which  the  property  sold  on  foreclosure  of  the  mort- 
gage.   Id,j  147 

5.  The  grantee  in  this  case  held  to  account  for  the  rent  of  the 

premises  from  the  time  when  it  was  bought  at  sheriff's 
sale ;  but  if  the  widow  had  the  use  of  the  property  for 
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1.  A  ^berifT  caiDDOt  «pp<Mnt  «  fpocnl  depatr.  prv  kae 

fyA  Paetie*.  h:  Sale  of  Laxd    Priuc  .  l-o. 

Bolicitor  and  CounseL 

S€€  O/ftTft.  3:  PleaI/I5g,  1.  2,  0:   Pt*cn»rE,  9:  Reiief  tA^is^ 

Specific  Performance. 

1.  Urid*rr  the  circuiix^iancea.  of  ihe  casp  a  non-resident  Tende* 

of  land<»  filing  a  bill  for  *j>ecific  performance  of  ihe  a^ree- 
Uient  to  convey  the  land'?  10  him.  wa<  required  10  p«T  into 
court  thecon.<*id^ration  that  was  to  have  been  paid  at  the 
time  of  the  execution  of  the  deed,  though  he  was  not  in 
\Kj»A*i*'%\<>n.     BinfiB  V.  ^fount,  24 

2.  Where  there  is  an  agreement  in  writing  to  reconvey  to  a 

wife  and  her  children,  which  is  lost  or  withheld,  a  spe- 
cific j>erformance  will  be  decreed  according  to  the  terms 
of  the  agreement  as  shown  by  secondary  evidence. 
Gol/len  v.  Knapp,  605 

See  JuKiSDicTiox,  5. 

Statate  of  Frauds. 

See  Frauds  and  Perjuries. 
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Statutes  of  New  Jersey  (Public). 

Attachment,  Bev,  p,  48,  ?  38 418 

Chancery,  Bev,  p,  106,  ^  18 469 

Rev,  p.  113,  §  56 476 

Bev,p,  117,  ?  73 255,  257 

Bev.  p.  118,  I  78 194,  250,  470 

Bev.p,  125,  «  114 615 

Evidence,  Bev,  p.  383,  J  34 42 

Bev.p,  384,  §38 37 

Insolvent  Debtors,  Bev.  p,  497,  I  2 24 

Legal  Holidays,       P.  L,  1876,  p,  73 107 

Married  Women,     P.  i.  1852,  p,  407 230 

P.  X.  1864,  ;9.  698 231 

P.  X.  1866,  p.  107 232 

Mechanic's  Lien,     Bev,  p,  670,  |  10 295,  297 

Bev.p.  671,  i  14 296 

Bev,p.67lji  15 319 

Bev.p.  671,  ?  16 319 

Bev.  p.  673,  J  23 545 

Mortgage,  Chattel,  Bev.p.  708,  VII 50,  279 

Municipal  Corporations— Elizabeth,    P.  L.  1863,  J  101 366 

Jersey  City,  P.  i.  1871,  p.  1117,  J  44..  112 
Newark,       P.  2/.  1857,  jop.  133, 162...  488 

Orphans'  Court,       Bev.  p.  761,  H  43,  44 235 

Partition,  Bev.  p.  804,  §  36 442 

Railroads,  Bev.  p.  917,  J  57 338 

P.  L.  1874,/).  12 299 

Religious  Corporations,  Bev.p.  957 573 

Sale  of  Land,  Bev.  p.  1045,  J  13 247 

Statutes,  Pev.  ;>.  122,  J  66 95 

Taxes,  Bev.p.  1145,  §{33,  34 462 

Bev.p.  1163,  III 462 

B^.p.  1164,  §  119 464 

Bev.p.  1165,  §  123 465 

Bev.p.  1166,  IV 300 

Bev.p.  1168,  §  136 303 

P.  X.  1873,  jD.  112 300 

Wills,  Bev.p.  1246,  §  19 534 

See  HusBA.vD  and  Wife,  4-6;  Mortoaob,  13,  19;  Sale  of  Land 
(Public),  1,  5;  Taxes;  Wills,  5. 

Statutes  of  New  Jersey  (Private). 

America  Insurance  Co.,  P.  L.  1872,  p.  301 92 

Camden  &  Amboy  R.  R.  Co.,  P.  L.  1837,;?. ;  1870,  p.  916; 

1872,;?.  1402 261 

Camden  Horse  R.  R.  Co.,  P.  L.  1866,  p.  640 ;  1868,  p.  638...145,  146 


674  IXDEX.  [28  Eq. 

Btatntee  of  New  Jersey  (Private) — C<mtin%ud^ 

Central  R.  R.  of  X.  J.,  P.  L.  1M9,/).  128,  {  7 388 

Newark  Savings  Institution,  P.  L.  1847,  p,  105 554 

Stevens  Institute.  P.  L.  1870.  p.  166 533 

Sussex  R.  R.  Co..  P.  L.  1832,/).  133 102 

We*t  HoUken  R.  R.  Co.,  P.  L.  1859,  p.  585:  1874,  p.  1264 453 

See  Railroads,  1.  3. 

Statutes  of  New  York. 

Married  Women.  1848,  pp.  3<:»7,  308.  chap.  200.  \><  1,  2 233 

Statutes  of  Pennsylvania. 

Mechanic's  Lien,  June  16,  1S36.  |  12.. 29t> 

Statutes  of  United  States. 

Removal  of  Cauj^8,  March  3.  1875 117 

Stevens  Battery  [resolution],  July  17,  1862 527 

See  Congress  ;  Removal  of  Cal'se,  1. 
Stock  Certificate. 

1.  A  certificate  of  stock,  accompanied  by  an  irrevocable  power 
of  attorney,  either  filled  up  or  in  blank,  is,  in  the  hands 
of  u  third  party,  presumptive  evidence  of  ownership  in 

\\\(t  hoMer.  An<l  where  the  j»arty,  in  whose  hands  the 
ci-rtificate  is  found,  is  a  hoMer  for  value,  without  notice 
of  any  intervening  etjuity,  his  title  cannot  be  imj>eached. 
Tho  holder  of  the  certificate  may  fill  up  the  letter  of 
attorn«*y,  execute  the  power,  and  thus  obtain  the  legal 
title  to  the  stock.  And  such  a  power  is  not  limited  to 
the  person  to  whom  it  was  first  delivered,  but  enures  to 
each  bona  file  holder  into  wliose  hands  the  certificate  and 
power  may  pass.     Prall  v.  77//.  479 

See  Executors,  1,  2. 

Streets. 

See  MrxiciPAL  Corporations,  1-4:  Reforming  Instruments,  3. 

Street  Railway. 

1.  The  public  right  to  use  a  horse-railroad  track  in  the  streets 
of  a  city  for  vehicles,  incidentally  in  traveling  through 
the  streets,  does  not  authorize  a  transportation  company 
to  use  it  in  competition  with  the  railroad  company. 
Camden  Horse- Railroad  Co,  v.  Citizens  Coach  Co.j  145 

Surety. 

1.  A  surety  or  creditor  has  a  right  to  have  any  collaterals  the 
debtor  may  have  pledged  to  either,  for  the  payment  of 
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Surety —  Coniinued, 

their  debt,  at  any  point  in  the  transaction,  applied  to 
the  payment  of  the  debt.     Price  v.  Tntsdell,  200 

See  Jurisdiction,  1,  2. 


T. 


1.  Where  no  return  was  made  of  the  cost  of  the  property 

whereon  the  tax  was  payable  to  the  state,  under  the 
second  section  of  the  act  **  to  establish  just  rules  for  the 
taxation  of  railroad  companies,  and  to  induce  their 
acceptance  and  uniform  adoption,"  approved  April  2d, 
1873,  there  can  be  no  lawful  claim  of  the  tax.  William- 
son V.  New  Jersey  Southern  R.  R.  Co,<f  277 

2.  Sections  33  and  34  of  the  tax  laws  of  1846  (Rev,  p,  1145) 

are  not  repealed  by  the  first  section  of  the  act  of  1854, 
(Rev,  jD.  1146)  requiring  the  assessment  of  lands  to  be 
made  in  the  name  of  the  owner.  The  owner  will  be 
returned  as  delinquent,  and  upon  the  tax  warrant  issued 
against  the  owner,  the  tenant's  goods  can  be  seized  and 
sold  as  a  stranger's  goods  on  demised  premises  were  at 
common  law  taken  on  a  distress  for  rent  against  the 
tenant.     Morrow  v.  Dows^  459 

3.  Under  a  sale  of  lands  for  the  payment  of  taxes,  the  estate 

only  which  the  owner  had  at  the  time  of  the  assessment 
passes.  The  estate  acquired  by  a  mortgagee  prior  to  the 
assessment,  is  not  aftected  by  such  sale.     Id,,  459 

4.  The  legislature  has  power  to  make  taxes  a  lien  paramount 

to  all  rights  which  the  citizen  may  acquire  in  lands,  and 
mortgages  or  liens  taken  after  the  enactment  of  such 
laws,  would  be  postponed  to  the  payment  of  the  public 
revenues.  Such  intention  to  postpone  mortgages  is 
clearly  indicated  in  section  34  of  the  act  of  1846,  (Rev, 
p,  1145,)  with  respect  to  timber,  which  must  necessarily 
be  sold  as  an  entirety.  Its  severance  and  an  absolute 
title  in  the  vendee  must  have  been  contemplated  by  the 
statute.     Id,,  459 

5.  The  owner  of  the  fee  of  lands,  sold  for  the  payment  of 

taxes,  may,  under  (Rev,  p,  1165,  J  123,)  file  a  bill  in 
equity  against  the  purchaser  of  such  lands  at  the  tax 
sale,  to  redeem,  upon  complying  with  the  requirements 
of  the  act.  Such  bill  is  not  an  ejectment  bill.  Culver  v. 
Watson,  548 
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Tenants  in  Common. 

See  Parties,  3. 

Title. 

See  Conveyance  ;  Execution,  3 ;  Husband  and  Wipe,  2 ; 
Legacy,  11  ;  Mortgage,  7  ;  Taxes,  3. 

Trusts. 

1.  Whether  a  fee  is  intended  to  pass  or  not,  by  a  trust  deed, 

may  be  gathered  from  its  provisions,  in  the  absence  of 
words  of  inheritance.  Randolph  v.  New  Jersey  West  Line 
a.  i?.  Co,,  49 

2.  Where  land  was  conveyed  to  trustees  in  trust,  for  the  pur- 

poses of  a  school, — Held,  that  dedication  by  them  of 
part  of  it  to  the  purposes  of  a  public  highway,  was  incon- 
sistent with  the  purposes  of  the  trust,  and,  therefore, 
would  not  be  presumed.     Prudden  v.  Lindsley,  378 

3.  A  trust  in  lands  cannot  be  established  by  parol.     Ctajlin  v. 

French,  383 

4.  A  trustee  held  to  have  forfeited  all  claim  to  commissions, 

by  negligence,  &c.,  in  the  management  of  the  trust. 
Polis  V.  Tice,  432 

See  Bills  and  Notes,  1  ;  Charity  ;  Executors,  1 ;  Husband 
AND  Wife,  1 ;  Mortgage,  7  ;  Partnership,  4 ;  Pledge  ; 
Savings  Bank,  1,  2. 

u. 

Usury. 

1.  To  render  usury  a  defence  on  foreclosure,  it  roust  be  shown 

that  the  usurious  excess  was  received  by  the  mortgagee, 

or  his  agent.     Spring  v.  Jieedy  345 

2.  The  defence  of  usury  under  the  existing  law  of  this  state  is 

not  unconscientious.     Corning  v.  Ludlum,  398 

3.  Leave  refused,  on  application  to  the  discretion  of  the  court, 

to  set  uj)  the  defence  of  usury  in  a  foreclosure  suit,  on  a 
mortgage  given  in  New  York  for  a  loan  made  there ;  the 
contract  being  governed  by  the  law  of  that  state.     /(/.,      398 

4.  A  premium  paid  upon  one  of  three  distinct  loans,  will  not 

render  wholly  usurious  a  mortgage  given  to  secure  such 
loans.  Only  the  excess,  and  the  interest  thereon,  must 
be  deducted.     Mahn  v.  HxLssey,  546 

5.  Notwithstanding  the  payment  of  such  premium,  the  prin- 

cipal will,  under  the  usual  clause  providing  that  upon 
default  in  the  prompt  payment  of  the  interest  the  prin- 
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cipal  shall  be  due  and  payable,  become  due  on  default  in 
the  payment  of  interest.     Id.,  546 

6.  An  agent's  retention  of  a  percentage  as  compensation  for 
obtaining  a  loan  on  mortgage,  without  the  mortgagee's 
knowledge,  does  not  constitute  usury.    Manning  v.  Young,  568 

Undue  Influence. 

See  Wills,  2. 

V. 

Variance. 

1.  A  complainant  can  only  recover  on  the  case  made  by  his 
bill.  A  defendant  is  only  required  to  meet  such  of  the 
complainant's  proofs  as  tend  to  establish  the  case  made 
by  the  bill.  All  others  he  may  treat  as  impertinent. 
WiUon  V.  Cobb,  177 

Vendor  and  Vendee. 

Sdd  Sale  of  Land  (Private);  Setting  Aside  Sales;  Specific 
Performance. 


w. 

Waiver. 

1.  Irregularity  in  entering  a  decree, — Held,  to  have  been 
waived  by  obtaining  a  stay  of  execution.  Ruckman  v. 
Decker,  5 

See  Executor,  3 ;  Practice,  4  ;  Sale  of  Land  (Private),  1 

WiUs. 

1.  A  testatrix,  seventy  years  old,  having  made  her  will  a  few 

days  after  a  paralytic  attack,  the  will  was  sustained, 
where  she  was  able  to  recognize  her  attendants,  and  also 
visitors;  knew  of  the  existence  of  a  former  will,  and 
expressed  anxiety  lest  she  should  die  before  she  could 
make  a  new  one ;  conversed  and  consulted  intelligently 
in  regard  to  the  second  will  just  before  it  was  drawn,  and 
when  it  was  read  and  explained  to  her,  expressed  her 
satisfaction  with  it. — Held,  with  other  things,  sufficient 
proof  of  capacity.     Harris  v.  Betson,  211 

2.  The  charge  of  undue  influence  held  not  to  be  sustained. 

Id.,  21 1 

3.  Declarations  of  testator  as  to  boundary  lines  made  after 

the  will  was  executed,  are  inadmissible.  Cadmus  v.  Vree" 
land,  356 
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WUlB^Qmtintted. 

4.  Proof  that  a  testator  is  advanced  in  years,  and  that  his 

health  is  broken,  and  his  mind  somewhat  enfeebled,  and 
that  his  will  is  unjust,  are  not  sufficient  grounds  for  set- 
ting aside  his  will.     WinUrmvU  y.  WiUon^  437 

5.  Legacies -for  "children  bom  and  to  be  born,"  will  prevent 

the  operation  of  the  act  of  1824,  (JRev.  p,  1246,  \  19,) 
which  provides  that  the  birth  of  a  posthumous  child 
shall  operate  as  a  revocation  of  a  will,  "  if  neither  pro- 
vided for  by  settlement  nor  disinherited/'  Stevens  v. 
Shippen^  4i<7 

See  HcsBAXD  axd  Wife,  4-6 ;  Legacy. 
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